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151       1 

[No.  18,025.    Piled  April  7, 1898.    Rehearing  denied  June  17,  1898.]  }^  i^ 

Attrajl.— Complaint  AsBaUed  for  First  THme  on  Appeal.— A  party  who  jtigg  ^^ 
permits  the  oomplaint  of  his  adversary  to  go  unohallenged  in  the 
trial  court,  and  attempts  to  assail  it  for  the  first  time  on  appeal, 
under  section  846,  Bums'  R.  S.  1894,  will  be  required  to  challenge 
such  complaint  on  the  ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action ;  to  challenge  the  complaint  on  the 
ground  that  it  does  not  state  facts  to  entitle  the  plaintiff  <*to  the 
relief  prayed"  if  insufficient,    pp.  9,  JO. 

SjLKR.-'MotioTiB.— Review. — The  rulings  of  the  trial  court  in  denying 
motions  to  strike  out  parts  of  complaint,  to  postpone  trial,  for  a 
jury  trial,  and  for  change  of  venue  from  the  county,  will  not  be 
reviewed  on  appeal,  where  such  motions  were  not  brought  into  the 
record  by  bill  of  exceptions,    p.  10. 

Degedemts'  Estates. — 8dU  of  Real  Estate  to  Pay  Debts.— Cross-corn' 
plaint. — Jurisdiction. — In  a  proceeding  by  an  administrator  to  sell 
real  estate  to  pay  debts  of  decedent,  the  court  may  consider  a  cross- 
complaint  setting  up  reasons  why  the  interest  of  a  certain  heir 
should  be  sold  first,    pp.  10 1  11. 

Mabbhed  Wojtxs.Suretyship.— Estoppel.— a  husband  deeds  certain 
land  to  his  wife,  but  the  deed  is  not  recorded.  The  wife  subse- 
quently joins  her  husband  in  a  mortgage  of  the  land.  The  mort- 
gagee, in  taking  such  security,  is  deceived  by  the  conduct  of  the 
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husband.  Hdd,  that  the  wife  is  estopped  to  assert,  as  against  the 
mortgagee,  the  benefit  of  the  statute  relieving  her  of  liability  upon 
a  contract  of  suretyship,    pp.  lS-15, 

From  the  Marion  Circuit  Court.    Affirmed. 

George  W.  OalviUy  for  appellant. 
John  S.  Duncariy  Charles  W.  Smith  and  Henry  H. 
Hornbrook,  for  appellees. 

Jordan,  J. — Albert  Galvin  died  intestate  at  Marion 
county,  Indiana,  on  July  7,  1888,  and  the  appellee, 
Elizabeth  Britton,  and  George  W.  Galvin,  in  April, 
1893,  as  administrators  of  said  intestate,  instituted,  by 
petition,  these  proceedings  to  secure  an  order  of  the 
circuit  court  to  sell  certain  real  property  in  order  to 
pay  the  debts  and  liabilities  of  the  estate.  No  steps 
seem  to  havp  been  taken  in  respect  to  this  original 
petition,  but  in  October,  1894,  Elizabeth  Britton,  who 
at  that  time  had  become  the  sole  administratrix  of  the 
estate,  by  leave  of  court  filed  an  amended  petition  as 
a  substitute  for  the  original,  which  appeared  to  have 
been  lost  from  the  files  of  the  court.  Subsequently, 
she  filed  another  amended  petition  on  which  the  issues 
were  joined  and  a  trial  had  in  this  cause.  The  latter 
petition  averred  that  the  decedent,  Albert  Galvin,  at 
the  time  of  his  death  was  the  owner  in  lee  simple  of 
three  certairf  described  parcels  of  real  Atate,  situated 
in  the  city  of  Indianapolis,  in  Marion  county,  Indiana. 
The  first  described  parcel  may  be  denominated  and 
known  as  the  Little's  hotel  property;  the  second  as 
the  Noble  street  property;  the  third  was  described  as 
Lot  18  in  McKernan  &  Pierce's  subdivision  of  outlot 
128  in  the  city  of  Indianapolis.  This  amended  peti- 
tion, after  setting  forth  and  describing  these  several 
parcels  of  land,  and  alleging  that  the  same  embraced 
all  of  the  realty  of  which  the  decedent  died  seized, 
then  proceeds  to  charge  that  the  appellant  (who  is  the 
wife  of  George  W.  Galvin)  claimed  that  she  was  the 
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owner  of  the  second  parcel,  or  the  Noble  street  prop- 
erty, and  in  an  adjustment  had  between  appellee, 
Elizabeth  Britton,  and  the  said  George  W.  Galvin, 
her  brother,  (they  being  the  children  and  only  heirs 
of  said  intestate)  that  said  Oalvin  and  Britton,  to- 
gether with  the  husband  of  the  latter,  after  the  death 
of  said  intestate,  had  released  and  quitclaimed  their 
interest  in  the  Noble  street  property  to  appellant,  who 
thereafter  had  mortgaged  the  same  to  secure  a  lai^e 
indebtedness  of  her  own.  The  petition  further  set 
forth,  in  respect  to  the  third  parcel,  that  prior  to  the 
death  of  the  decedent  there  had  been  an  attempt  to 
sell  the  same  at  sheriff's  sale  on  a  judgment  rendered 
against  him  and  his  said  son,  George  W.,  but  that  the 
same  had  been  sold  under  a  wrong  description  to  one 
Oscar  P.  Britton,  and  after  the  death  of  Albert  Galvin, 
in  order  to  correct  the  mistake,  Elizabeth  Britton  and 
her  brother,  George  W.,  executed  a  deed  to  said  pur- 
chaser, etc.  A  motion  to  strike  out  parts  of  this  pe- 
tition was  filed  by  appellant  and  her  husband,  George 
W.  Galvin,  which  motion  the  court  denied,  and  said 
parties  excepted.  Mrs,  Britton,  having  made  herself 
a  party  defendant  to  the  petition,  along  with  George 
W.  Galvin  and  the  appellant,  filed  a  cross-complaint, 
setting  up  a  certain  written  proposition  or  agreement, 
signed  by  herself  and  George  W.  Galvin,  and  the  ap- 
pellant, his' wife,  on  February  20,  1889;  which  agree- 
ment in  substance  and  effect  is  as  follows:  By  its 
terms  and  stipulations  Mrs.  Britton  proposed  to 
George  W.  Galvin,  as  a  settlement  of  the  differences 
existing  between  them,  as  the  heirs  of  the  decedent, 
in  regard  to  their  respective  interests  and  liabilities  in 
and  to  the  estate,  to  take  certain  pieces  of  real  estate, 
including  what  was  known  as  the  East  street  prop- 
erty, which  she  claimed  had  been  given  to  her  by  her 
father,  at  a  valuation  named  in  the  proposition.    She 
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was  to  pay  a  $7,000.00  mortgage  on  the  East  street 
property,  which  had  been  executed  by  her  said  father, 
the  money  realized  upon  said  mortgage  having  been 
paid  to  her  brother,  George  W.  Galvin.  She  was  also 
to  pay  $886.96  to  redeem  one  of  the  pieces  of  property 
from  a  sheriff's  sale,  and  was  to  pay  $50.00  which  had 
been  expended  in  procuring  a  quitclaim  deed,  and 
was  to  pay  George  W.  Galvin  the  sum  of  $2,000.00  in 
cash.  The  latter  was  to  take  certain  pieces  of  prop- 
erty at  the  yaluation  named  in  the  proposition,  in- 
cluding what  was  known  as  the  Noble  street  property, 
which  George  W.  Galvin  claimed  had  been  given  to 
his  wife  by  his  father  in  the  lifetime  of  the  latter,  and 
he  was  also  to  accept  as  a  part  of  his  share  f  6,000.00 
which  he  owed  to  the  estate  of  his  father,  and  was  to 
pay  $2,000.00  in  money.  Another  piece  of  property 
was  to  be  held  by  Mrs.  Britton  and  her  brother, 
George  W.,  jointly,  and  another  piece  was  to  be  con- 
veyed either  to  Mrs.  Britton  or  her  husband,  as  she 
might  elect.  Mutual  conveyances  were  to  be  made  to 
carry  the  agreement  into  effect,  so  far  as  the  property 
was  to  be  held  In  severalty.  By  this  proposition  both 
Mrs.  Britton  and  George  W.  Galvin  were  to  retain 
their  individual  interests  in  the  Little's  hotel  prop- 
erty, and  George  W.  was  to  execute  to  her  an  indem- 
nifying mortgage  on  his  interest  in  the  said  hotel  ^ 
property  to  secure  her  (Mrs.  Britton)  against  any 
liability  or  loss  an  account  of  a  note  for  $1,500.00  ex- 
ecuted by  the  decedent,  and  then  in  litigation  in  the 
Hancock  Circuit  Court  on  a  change  of  venue  from 
Marion  county,  and  any  and  all  other  claims  and  debts 
against  her  father's  estate,  created  or  incurred  for 
George  W.  Galvin's  benefit,  together  with  all  expenses 
of  every  character  connected  with  any  litigation  in 
relation  thereto.  All  other  debts  of  said  estate  to  be 
paid,  one-half  by  each  of  the  aforesaid  parties.     It 
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was  farther  proposed  that  letters  of  administration 
were  to  be  issued  to  Mrs.  Britton  and  George  W. 
Oalvin  jointly.  Mrs.  Britton  was  to  enter  the  indem- 
nifying mortgage  satisfied  when  the  estate  was  set- 
tled, George  W.  and  his  family  were  to  surrender 
the  possession  of  the  house  on  East  street  in  which 
they  lived,  within  ten  days  after  the  execution  of  the 
deeds,  on  the  payment  of  the  sum  of  $2,000.00.  This 
written  proposition,  it  appears,  was  delivered  to 
George  W.  Galvin,  who  modified  it  to  some  extent  by 
requiring  the  deeds  for  the  property  which  was  to  go 
to  him  in  severalty  to  be  executed  either  to  him  or  to 
him  and  his  wife  jointly,  or  to  his  wife  alone,  and 
that  the  $2,000.00  in  cash  to  be  paid  by  Mrs.  Britton 
should  be  paid  to  his  wife,  the  appellant  herein.  This 
written  proposition,  as  thus  modified,  was  accepted  by 
the  said  Galvin  and  the  appellant,  his  wife,  in  these 
terms:  ''The  above  proposition  is  accepted  and  is  to 
become  operative  and  have  the  force  and  effect  of  a 
deed  upon  the  jAyment  to  Mary  K.  Galvin  of  the 
$2,000.00."  This,  as  heretofore  stated,  was  signed  by 
George  W.  and  Mary  K.  Galvin,  and  the  written 
proposition  was  returned  to  Mrs.  Britton,  who  re- 
ceived the  same  and  acquiesced  in  such  modification. 
The  parties,  it  seems,  in  pursuance  of  this  agreement, 
executed  deeds  according  to  its  terms,  and  Mrs.  Brit- 
ton paid  Mrs.  Galvin,  the  appellant,  $2,000.00  in 
money,  and  George  W.  and  Mary  K.  Galvin,  his  wife, 
executed  the  indemnifying  mortgage  to  Mrs.  Britton 
as  stipulated  in  the  agreement.  Letters  of  adminis- 
tration were  issued  to  George  W.  and  Mrs.  Britton 
jointly,  but  subsequently  the  former  resigned,  and 
afterwards  Mrs.  Britton  proceeded  alone  with  the  ad- 
ministration. The  cross-complaint  filed  by  Mrs.  Brit- 
ton sets  forth  all  these  facts,  and  also  avers  the  re- 
covery of  a  judgment  of  $1,948.00  on  the  said  $1,500.00 
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note,  and  that  George  W.  Galvin  had  not  paid  the 
same,  but  with  costs  and  interest  it  was  one  of  the 
debts  for  which  the  petition  was  filed  to  provide  means 
of  payment;  and  it  also  alleged  that  George  W.  had 
by  the  said  agreement  undertaken  to  pay  all  costs  and 
expenses  growing  out  of  such  litigation,  and  that  he 
had  wholly  failed  and  neglected  to  do  so;  and  that 
while  he  was  acting  as  administrator  he  had  made 
divers  allowances  to  attorneys  and  others  of  certain 
sums  therein  specified  for  services  in  such  litigation, 
which  existed  as  unpaid  claims  against  the  estate,  and 
was  a  part  of  the  claims  or  debts  for  which  it  was 
afiked  that  the  land  in  the  petition  described  be  sold 
for  the  payment  It  was  also  alleged  therein  that  all 
the  remainder  of  the  debts  of  said  estate,  including 
interest  and  costs  to  the  date  of  the  filing  of  said 
petition,  amounted  to  f  391.03,  which,  under  the  terms 
of  said  settlement  and  agreement,  should  be  borne 
equally  by  the  cross-complainant  and  the  said  George 
W.  Galvin.  The  cross-complainant  alfiii  averred  that  she 
had  at  all  times  been  ready  to  pay  her  one-half  thereof, 
and  she  then  brought  one-half  of  said  sum  and  paid  it 
into  court,  and  she  prayed  that  if  the  said  George  W. 
and  the  appellant,  Mary  K.  Galvin,  should  persist  in 
longer  litigating  the  matters  and  increasing  the  costs 
and  interest,  that  the  former's  share  in  the  estate  be 
first  charged  with  the  payment  of  interest  and  costs  so 
accrued  by  reason  thereof,  and  the  cross-complaint 
further  prayed  that  the  court  might  require  the  ad- 
ministrator first  to  sell  the  undivided  one-fourth  of 
said  Little's  hotel  property,  which  had  descended  to 
George  W.  Galvin,  and  which  had  been  mortgaged 
under  the  said  agreement  for  the  payment  of  the  re- 
mainder of  said  indebtedness  of  said  estate,  to  the  ex- 
oneration of  her  interest  in  the  lands  of  said  decedent; 
and  she  pledged  herself  in  her  said  complaint  to  make 
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such  interest,  if  ordered  to  be  sold^  bring  enough 
money  to  pay  all  debts,  and  that  only  in  the  event 
said  undivided  one-fourth  of  said  hotel  property  which 
descended  to  the  said  George  W.  Galvin  failed  to 
realize  a  sum  sufficient  to  pay  such  debts  should  any 
other  lands  be  sold  for  that  purpose. 

Appellant  filed  a  separate  answer  to  the  petition  to 
sell,  to  which  the  appellee,  as  administratrix,  replied, 
but  as  no  question  is  raised  as  to  the  sufficiency  of 
these  pleadings,  we  need  not  state  the  facts  therein 
alleged. 

Appellant  also  unsuccessfully  demurred  to  the 
cross-complaint  of  Mrs.  Britton,  and  thereafter  she 
filed  an  answer  thereto  in  three  paragraphs;  the  first 
the  general  denial;  the  second  averred  that  she  was 
the  owner  of  the  undivided  one*fourth  of  the  Little's 
hotel  property,  describing  it,  which  descended  to  her 
husband,  George  W.  Galvin,  at  the  death  of  his  father. 
It  was  averred  that  she  became  the  owner  of  said  in- 
terest in  said  property  on  the  9th  day  of  July,  1888, 
by  a  deed  from  her  said  husband,  and  had  been  in  the 
possession  of  the  said  property  since  that  time,  and 
that  the  indemnity  mortgage  mentioned  in  the  cross- 
complaint  was  executed  by  her  without  any  consider- 
ation whatever.  The  third  paragraph  alleged  that 
the  undivided  one-fourth  interest  in  the  said  hotel 
property  had  been  conveyed  to  h^r  by  her  husband  for 
a  valuable  consideration  on  the  said  9th  day  of  July, 
1888,  and  it  was  further  averred  that  at  the  time  she 
executed  the  indemnity  mortgage  set  out  in  the  cross- 
complaint  she  was  a  married  woman,  and  that  the 
same  was  executed  to  secure  the  debt  of  the  decedent, 
and  that  no  consideration  moved  to  her  for  its  execu- 
tion; consequently,  she  alleged  that  the  said  instru- 
ment was  void  and  of  no  effect.  Mrs.  Britton  filed  a 
reply  to  this  answer,  wherein  it  was  substantially 
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alleged,  among  other  things,  that  appellant  was 
estopped  from  availing  herself  of  the  defense  of  cover- 
ture in  respect  to  the  execution  of  the  mortgage  in 
question,  for  the  reason  that  she  and  her  said  hus- 
band had  withheld  the  deed  to  the  said  hotel  property 
from  the  public  records  until  after  the  settlement  and 
agreement  referred  to  in  the  cross-complaint  had  been 
entered  into  and  consummated  by  the  parties,  for  the 
purpose  of  enabling  her  said  husband  to  hold  him- 
self out  and  represent  himself  to  be  the  sole  owner  of 
the  undivided  one-fourth  interest  in  such  property, 
until  he  could  effect  such  agreement  and  settlement. 
It  was  further  alleged  that  the  deed  to  appellant  from 
her  said  husband  to  the  property  was  not  placed  on 
record  until  after  the  execution  of  the  indemnity 
mortgage ;  that  the  cross-complainant  at  the  time  the 
mortgage  was  executed  to  her,  supposed  and  believed 
that  George  W.  Galvin  was  still  the  owner  of  the  said 
property  as  the  same  had  descended  to  him  from  his 
father,  and  did  not  know  that  his  said  wife,  Mary  K. 
Galvin,  claimed  to  be  the  owner  thereof;  that  had  she 
known  that  said  George  W.  was  not  the  owner  of  said 
interest  at  said  time  she  would  not  have  entered  into 
said  agreement;  that  appellant,  Mary  K.  Galvin, 
joined  in  the,  execution  of  the  mortgage  and  received 
the  sum  of  $2,000.00  in  consideration  for  her  doing 
so.  Other  facts  tending  to  support  the  issue  of 
estoppel  are  averred. 

The  issues  were  joined  between  the  parties  upon 
these  several  pleadings,  and  after  hearing  the  evi- 
dence, the  court  ordered  that  the  undivided  one-fourth 
interest  in  the  Little's  hotel  property  be  sold  for  the 
payment  of  the  debts  and  liabilities  existing  against 
the  estate,  and  appointed  a  commissioner  to  make 
such  sale,  and   directed  upon   what  conditions   and 
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terms  the  property  should  be  offered  and  sold  at  pub- 
lic auction,  etc. 

Appellant  filed  a  motion  for  a  new  trial,  wherein 
she  assigned  eight  reasons  in  support  thereof:  (1) 
that  the  court  erred  in  denying  her  a  change  of  venue 
from  the  county;  (2)  in  compelling  her  to  go  to  trial 
without  having  first  disposed  of  her  cross-complaint 
for  partition.  The  third  reason  assigned  is  equivalent 
to  the  second.  (4)  In  denying  her  right  to  a  trial  by 
jury;  (5)  insuflBciency  of  the  evidence;  (6)  that  the  find- 
ing is  contrary  to  law;  (7)  that  the  finding  and  order  is 
contrary  to  law ;  (8)  refusal  of  the  court  to  submit  the 
trial  of  her  partition  proceedings  to  a  jury.  The  mo- 
tion was  overruled,  and  this  action  of  the  court,  among 
others,  is  assigned  as  error. 

All  of  the  causes  embraced  in  the  motion  for  a  new 
trial,  except  the  fifth,  sixth  and  seventh,  are  also  in- 
dependently specified  in  the  assignment  of  errors. 
The. other  errors  assigned  are,  (1)  that  the  amended 
petition  of  the  administratrix  does  not  state  facts  suf- 
ficient to  entitle  her  to  the  relief  prayed;  (2)  that  the 
cross-complaint  of  Elizabeth  Britton  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action ;  (3)  that 
the  court  erred  in  overruling  the  motion  to  strike  out 
parts  of  the  petition;  (7)  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  amended  cross-complaint  of 
Elizabeth  Britton. 

,The  first  assignment  of  error  does  not  assail  the 
petition  for  insufliciency  of  facts  to  constitute  a  cause 
of  action,  but  it  is  alleged,  as  we  have  seen,  that  the 
petition  does  nbt  state  sufficient  facts  to  entitle  her  to 
the  relief  prayed.  It  is  evident  that  this  assignment 
does  not  respond  to  the  requirements  of  the  exception 
provided  by  section  346,  Burns'  R.  S.  1894  (343,  R.  S. 
1881),  which  authorizes  a  party  to  challenge  a  com- 
plaint on  appeal  for  the  first  time  on  the  ground  that 
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it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  A  party  who  lies  by  and  permits  the  com- 
plaint of  his  adversary  to  go  unchallenged  in  the  trial 
court,  and  attempts  to  assail  it  for  the  first  time  in  this 
court  by  an  assignment  of  error  under  the  statute  re- 
ferred to,  will  be  required  to  strictly  conform  to  its 
provisions.  But  in  dismissing  the  question,  however, 
we  may  say  that  the  petition  shows  the  necessity  for 
resorting  to  the  real  estate  owned  by  the  decedent  at 
the  time  of  his  death  in  order  to  pay  the  debts  of  the 
estate,  and  is  certainly  sufficient  to  withstand  an  at- 
tack when  made  for  the  first  time  on  appeal. 

Appellant  complains  of  the  decisions  of  the  court  in 
overruling  each  of  the  following  motions  or  applica- 
tions: (1)  To  strike  out  certain  parts  of  the  petition; 
(2)  to  postpone  the  trial  of  the  cause  until  after  the 
hearing  of  her  petition  for  partition;  (3)  overruling 
her  application  for  a  trial  by  jury;  (4)  denying  her  ap- 
plication for  a  change  of  venue  from  the  county.  It 
is  sufficient,  however,  to  say  that  none  of  these  mo* 
tions  or  applications,  nor  the  grounds  on  which  they 
are  based,  have  been  properly  brought  into  the  record 
by  a  bill  of  exceptions,  or  otherwise,  consequently,  no 
question  in  respect  to  these  several  rulings  of  the  court 
is  presented  for  our  consideration.  This  rule  is  so 
well  settled,  and  universally  recognized  by  the  legal 
profession,  that  the  citation  of  authorities  in  support 
thereof  is  useless.  It  may  be  further  said,  howev^, 
that  the  application  for  the  change  of  venue  is  shown 
to  have  been  denied  for  the  reason  that  it  was  not 
made  within  the  time  fixed  by  the  rules  of  the  lower 
court 

There  is  an  insistence  on  the  part  of  the  appellant 
that  the  lower  court  was  not  authorized  to  consider  or 
exercise  jurisdiction  over  the  question  presented  by 
the  cross-complaint  of  appellee,  for  the  reason  that 
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an  action  to  sell  real  estate  for  the  payment  of  claims 
against  a  decedent's  estate  is  purely  a  statutory  pro- 
ceeding  and  must  be  controlled  wholly  by  the  statute. 
Certainly  it  may  be  said  that  independently  of  the 
statute  the  circuit  court  has  the  power  in  such  pro- 
ceedings when  it  is  shown  by  the  facts  and  circum- 
stances under  the  issue  joined  between  one  or  more  of 
the  heirs  or  other  persons^  parties  thereto,  to  order 
that  the  interest  of  one  of  such  heirs  or  parties  in  one 
of  the  tracts  or  parcels  of  land  embraced  in  the  pe- 
tition shall  be  first  sold  in  exoneration  of  the  interest 
of  others  in  and  to  such  realty.  If  equity  or  good 
conscience  requires  that  the  court  should  so  mould 
its  order  as  to  bring  about  such  a  result  it  clearly  is 
vested  with  the  power  so  to  decree  or  order,  having 
due  regard  or  consideration,  however,  that  its  action 
under  the  circumstances  does  not  interfere  with  or 
retard  the  rights  of  the  administrator  or  those  of 
creditors  of  the  estate,  to  subject  so  much  of  the  de 
cedent's  real  estate  to  a  sale  as  may  be  necessary  for 
the  payment  of  the  debts,  as  the  statute  directs.  That 
the  circuit  courts  of  this  State  in  the  exercise  of  their 
probate  jurisdiction  and  powers  with  which  they  are 
invested  by  the  statute  in  respect  to  the  estates  of 
decedents,  have  the  right  or  power,  when  the  necessity 
of  the  case  demands,  to  determine,  either  legal  or 
equitable  questions,  when  they  are  properly  presented, 
or  arise  in  the  course  of  probate  jurisdiction,  and  to 
award  all  necessary  relief,  whether  legal  or  equitable, 
is  a  rule  well  settled  by  the  authorities.  Powell  v. 
North,  3  Ind.  892,  56  Am.  Dec.  518;  Dehert  v.  Dehart, 
16  Ind,  167;  flfmocfc  v.  Reichmtie,  117  Ind.  194;  Hyland  y. 
Buitter,  98  N.  Y.  610;  Blnnion  v.  King,  2  How.  (Miss.) 
856;  Donovan^s  Appeal,  41  Conn.  551 ;  Woemer's  Amer- 
ican Law  of  Administration,  section  149,  and  authori- 
ties cited  to  this  section  in  foot-note  3,  p.  340. 
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The  only  other  question  which  is  discussed  by  ap- 
pellant's counsel  is  that  the  judgment  of  the  court  is 
not  sustained  bv  sufficient  evidence,  and  is  also  con- 
trary  to  law.  We  have  examined  the  evidence,  but  do 
not  deem  it  necessary  to  go  into  a  general  discussion 
thereof,  as  we  are  satisfied  that  it  fully  sustains  the 
judgment  or  order  of  the  court.  There  is  no  merit  in 
the  contention  of  appellant  that  it  appears  from  the 
evidence  that  there  was  no  consideration  for  the  prom- 
ise of  George  W.  Galvin  to  pay  the  amount  of  the 
fifteen  hundred  dollar  note  which  was  in  litigation  at 
the  time  of  the  execution  of  the  written  agreement  set 
out  in  Mrs.  Britton's  cross-complaint.  Not  only  does 
the  evidence  disclose  that  the  settlement  of  the  dif- 
ferences and  disputes  existing  between  George  W. 
Galvin  and  his  sister,  Mrs.  Britton,  was  a  part  of  the 
consideration  for  this  agreement,  but  it  is  shown  that 
a  money  consideration  also  entered  into  the  same  and 
formed  a  part  thereof. 

It  is  contended  by  appellant  that  it  is  shown  by  the 
evidence  that  at  the  time  she  executed  the  indemnitv 
mortgage  in  controversy  she  was  a  married  womail, 
the  wife  of  George  W.  Galvin,  and  the  owner  of  the 
mortgaged  premises,  the  undivided  one-fourth  interest 
in  the  hotel  property,  and  that  the  mortgage  debt  was 
not  her  own,  but  was  a  claim  or  debt  existing  against 
the  estate  of  the  decedent,  therefore,  her  act  in  pledg- 
ing this  property  by  the  mortgage  for  the  payment  of 
said  debt  was  void  by  reason  of  the  statute  which 
prohibits  a  married  woman  from  becoming  a  surety 
for  another. 

Counsel  for  appellee,  however,  insist  that  the  evi- 
dence fully  establishes  that  appellant  is  estopped  from 
controverting  the  validity  of  this  mortgage.  It  ap- 
pears from  the  evidence  that  Albert  Galvin,  the 
decedent,  died  late  on  Saturday  night  of  July  7,  1888, 
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leaying  suryiving  him  as  his  only  heirs  the  appellee, 
his  daughter,  and  his  son,  George  W.  Oalvin,  husband 
of  appellant.  On  Monday  following  the  death  of  his 
father,  in  the  forenoon  of  that  day,  George  W.  exe- 
cuted a  deed  to  his  said  wife  for  the  property  in  dis- 
pute, being  the  undivided  one-fourth  of  the  Little^s 
hotel  property.  This  deed  was  not  filed  for  record 
in  the  recorder's  oflBce  of  Marion  county  until  June  4, 
1889,  some  three  months  and  over  after  the  execution 
of  the  agreement  in  question  under  which  the  settle- 
ment was  made  and  the  mortgage  in  controversy  exe- 
cuted. There  is  evidence  to  show  that  at  the  time 
of  the  execution  and  acceptance  of  the  written  agree- 
ment by  the  parties,  Mrs.  Britton,  George  W.  Galvin 
and  the  appellant,  the  appellee,  had  no  information 
or  notice  that  her  brother,  George  W.  Galvin,  had 
conveyed  the  hotel  property  to  the  appellant  She 
seems  to  have  believed  and  relied  upon  the  same, 
when  she  entered  into  the  agreement  and  accepted 
the  mortgage  from  the  parties,  that  George  W.  was 
still  the  owner  of  said  property.  There  is  evidence 
which  connects  appellant  with  the  deceit  practiced 
by  her  husband  on  the  appellee  in  regard  to  his  being 
the  owner  at  said  time  of  the  undivided  interest  in  the 
hotel  property  embraced  in  the  mortgage  and  taken 
into  consideration  in  the  settlement,  and  that  appel- 
lant induced  the  appellee  to  place  Miance  in  the  rep- 
resentations and  acts  of  her  husband,  George  W.,  in 
respect  to  his  ownership  of  the  real  estate  in  question. 
Appellant  received  the  $2,000.00  paid  by  Mrs.  Britton, 
and  derived  other  benefits  arising  out  of  said  settle- 
ment and  the  execution  of  the  mortgage,  and  it  was 
not  until  after  appellee  had  performed  her  part  of  the 
agreement  and  completely  changed  her  situation  rel- 
ative to  her  rights  in  the  estate  of  her  father,  that 
appellant  brought  forth  her  deed  and  placed  it  on  the 
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public  records,  and  appellee  then  became  aware  of 
the  fact  that  appellant  was« claiming  to  own  the  prop- 
erty. The  question  is  not  as  to  whether  the  appellant 
was  a  principal  oe  surety,  but  the  proposition  is 
whether,  under  all  of  the  facts  and  circumstances  dis- 
closed by  the  evidence,  she  is  estopped  by  her  conduct 
and  representations  from  asserting  or  claiming  the 
benefit  of  the  statute  relieving  her  of  liability  upon  a 
contract  of  suretyship.  Section  6964,  Burns'  R.  S. 
1894  (5119,  R  S.  1881).  It  is  not  whether  she  may 
affirm  or  ratify  a  void  contract,  but  as  to  whether  she 
is  estopped  from  asserting  the  defense  given  her  by  the 
statute.  Voreis  v.  Nussbaum,  131  Ind.  267,  16  L.  R.  A. 
45;  Trimble  v.  State,  ex  rel.,  145  Ind.  154. 

In  the  case  last  cited,  we  said:  "The  disability  as 
to  suretyship,  Imposed  by  the  statute  upon  a  married 
woman,  must  be  considered  ia  connection  with  an- 
other provision  of  the  same  act,  to  the  effect  that  she 
shall  be  bound  by  an  estoppel  in  pais,  and  no  construc- 
tion ought  to  be  given  to  this  exception  by  the  statute 
of  her  ability  to  contract,  as  will  place  in  her  hands 
a  sword  to  defend  her  own  fraud  and  imposition  on 
others,  instead  of  a  shield  for  her  protection,  as  the 
law  intended." 

There  is  evidence  which  the  trial  court  seems  to 
have  deemed  credible  and  reliable  which  sustains  the 
estoppel  plead  by  the  reply  to  appellant's  answer  to 
the  cross-complaint,  and  we  would  not,  therefore,  be 
justified  in  disturbing  the  judgment  upon  this  issue. 

But  it  is  insisted  by  counsel  for  appellee  that  upon 
another  view  of  the  case  appellant  is  debarred  from 
assailing  the  validity  of  the  mortgage,  for  the  reason 
that  it  was  in  part  at  least  for  her  benefit.  Counsel 
say  that  the  evidence  shows  that  the  $1,500.00  note 
was  the  debt  of  the  decedent,  and  therefore,  when  he 
died,  under  the  law  all  of  his  property  was  charged 
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with  its  payment,  and  also  all  of  the  other  elainiB 
against  his  estate,  consequently  when  appellee's  hus- 
band conveyed  the  mortgaged  premises  in  controversy 
to  her  she  took  them  subject  to  the  payment  of  the 
liabilities  of  the  intestate.  She,  it  is  said,  claimed  to 
be  the  owner  of  the  Noble  street  property,  but  this 
claim  was  denied  by  the  appellee.  "She  claimed  to  be 
the  owner  of  the  East  street  property,  and  this  was 
denied."  By  the  adjustment  and  settlement  under 
the  agreement  executed  by  the  parties,  all  of  these 
controversies  and  disputes  were  settled  in  favor  of 
appellant  as  to  these  pieces  of  property.  That  under 
the  agreement  appellant  received  a  deed  from  appellee 
for  the  Noble  street  property,  she  also  thereunder  re- 
ceived a  deed  in  connection  with  her  husband  to  forty 
acres  of  land,  and,  in  addition,  $2,000.00  from  Mrs. 
Britton.  It  is  contended  that  in  consideration  of  this 
it  appears  that  appellant  agreed  that  the  interest 
which  she  now  claims  through  her  husband  in  the 
hotel  property  should  be  pledged  for  the  payment  of 
the  debts  or  claims  specified  in  the  agreement  and 
mortgage  to  the  exemption  of  all  of  the  other  real 
estate;  or,  in  other  words,  that  the  evidence  shows 
that  the  contract  inured  to  appellant's  benefit,  or  to 
the  betterment  of  her  estate,  and  therefore  it  cannot 
be  said  that  in  executing  the  mortgage  she  became  a 
surety.  There  is  evidence  supporting  this  theory  of 
the  case,  and  it  may  therefore  be  said  that  the  ques- 
tion in  respect  to  the  validity  of  the  mortgage  may  be 
decided,  under  the  evidence,  in  favor  of  appellee  upon 
either  view  presented.  There  is  no  available  error  in 
the  record,  and  the  judgment  or  order  of  the  court  is 
affirmed. 
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[No.  18,800.    Filed  April  20,  1898.    Rehearing  denied  June  17,  1888.] 

Execution.-— JtidicioZ  ScUes.—Bedemptunu-^Mortgagen.^A  redemp- 
«  tion  of  real  estate  by  the  owner  from  an  execution  sale,  made  on  a 

decretal  order  in  a  foreclosure  proceeding,  vacates  such  sale,  and 
such  real  estate  is  subject  to  resale  upon  a  decretal  order  for  the 
payment  of  a  balance  remaining  due  on  the  judgment  and  decree 
the  same  as  if  no  sale  had  been  made.    pp.  16-18. 

SAME.->«7udiciaZ  Sales. — Redemption. — A  sale  of  real  estate  to  make 
the  balance  remaining  due  on  a  judgment  in  a  foreclosure  proceed- 
ing, after  a  sale  of  the  mortgaged  real  estate  and  a  redemption 
thereof  by  the  owner,  made  upon  a  writ  in  the  form  of  an  ordinary 
execution  instead  of  a  copy  of  the  order  of  sale  and  judgment,  is  a 
mere  irregularity,  and  such  sale  cannot  be  set  aside  in  an  indirect 
proceeding,  and  is  in  legal  effect  the  same  as  if  made  on  a  copy  of 
the  decree  and  the  deed  made  by  the  sheriff  under  such  sale 
vests  the  title  to  such  real  estate  in  the  purchaser  the  same  as  if 
the  sale  had  been  made  upon  a  certified  copy  of  the  decree,    pp. 

18'SS. 
QAisjt.^Redemptu)n.—Re8ale.^M(}rtgages.— 'The  provision  of  section 
1119,  Bums'  R.  S.  1894,  that  whenever  an  execution  shall  issue 
upon  a  judgment  recovered  for  a  debt  secured  by  a  mortgage  on 
real  property,  the  plaintiff  shall  indorse  thereon  a  brief  description 
of  the  mortgaged  premises,  and  the  equity  of  redemption  shall  in 
no  case  be  sold  on  such  execution,  applies  to  a  judgment  at  law 
where  there  is  no  foreclosure  of  the  mortgage,    pp.  2^,  £S, 

From  the  Noble  Circuit  Court    Reversed. 

jff.    O.   Zimmerman,   L.   E.    Goodwin  and  A.    B. 
Young,  for  appellant. 
T.  L.  Graves  and  L.  W.  Welker,  for  appellee. 

Monks,  J. — Upon  the  trial  of  this  cause,  instituted 
by  appellee  against  appellant,  the  court  made  a 
special  finding  of  the  facts  and  stated  conclusions 
of  law  thereon  in  favor  of  appellee,  and,  upon  motion, 
rendered  judgment  in  favor  of  appellee.  The  errors 
assigned  call  in  question  the  correctness  of  the  con- 
clusions of  law. 

The  special  finding,  so  far  as  is  necessary  to  the  de- 
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termination  of  the  question  presented,  is  substan- 
tially as  follows:  On  June  6,  1889,  appellant  recov- 
ered a  judgment  in  the  Noble  Circuit  Court  against 
Peter  Ringle  for  $2,004.16,  and  a  decree  of  foreclosure 
of  a  mortgage  on  certain  real  estate  in  Noble  county 
securing  the  said  indebtedness  against  said  Peter 
Kingle  and  appellee,  his  wife.  It  was  provided  in  said 
judgment  and  decree  that  said  mortgaged  real  estate, 
or  so  much  thereof  as  should  be  necessary,  should  be 
sold  by  the  sheriff  upon  a  certified  copy  of  said  judg- 
ment and  decree,  in  like  manner  as  lands  are  sold 
upon  execution,  for  the  satisfaction  of  said  judgment, 
interest,  and  costs;  and  that  in  the  event  said  mort- 
gaged real  estate  failed  to  sell  for  a  sum  sufficient  to 
pay  said  judgment,  interest,  and  costs,  the  residue 
thereof  remaining  unpaid  shall  be  levied  of  the  goods 
and  chattels,  lands  and  tenements  of  said  Peter 
Ringle,  subject  to  execution.  That  an  order  *f  sale 
was  issued  on  said  decree  of  foreclosure,  and  the  real 
estate  described  therein  advertised  and  sold  by  the 
sheriff  on  Jan.  2,  1891,  to  appellant  for  |1,486.70.  On 
the  1st  day  of  January,  1892,  said  Peter  Ringle,  the 
judgment  debtor,  under  the  provisions  of  the  statute, 
redeemed  the  property  sold  under  said  decree,  and 
on  the  same  day,  by  deed,  conveyed  to  appellee,  his 
wife,  that  part  of  said  real  estate  in  controversy  in 
this  action.  Afterwards,  on  April  13,  1892,  an  execu- 
tion against  Peter  Ringle  was  issued  on  said  judg- 
ment and  decree  of  foreclosure  Ao  the  sheriff  of  said 
county,  who  after  advertising  the  real  estate  orderefl 
sold  in  said  decree,  of  which  the  real  estate  conveyed 
by  Peter  Ringle  to  appellee  was  a  part,  sold  the  same 
on  the  9th  day  of  September,  1892,  to  appellant,  the 
tract  in  controversy  being  bid  off  at  $300.00;  and  after- 
wards, on  March  15, 1894,  the  sheriff,  by  virtue  of  such 
Vol.  151—2 
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sale,  executed  a  deed  to  appellant  for  said  real  estate. 
The  court  stated,  as  a  conclusion  of  law  on  said  facts, 
that  the  sale  under  said  execution  and  the  sheriflf^s 
deed  were  void,  and  rendered  judgment  in  favor  of  ap- 
pellee, quieting  her  title  in  and  to  said  real  estate  con- 
veyed t6  her  by  her  husband,  as  against  said  sheriff's 
deed. 

Is  is  clear  that  when  the  real  estate  sold  by  the 
sheriff  on  said  decretal  order  was  redeemed  from  such 
sale  by  Peter"  Eingle,  the  owner  thereof,  that  such  sale 
was  wholly  vacated  as  to  said  real  estate  and  the 
same  was  subject  to  sale  upon  a  decretal  order  for  the 
payment  of  the  sum  unpaid,  the  same  as  if  no  sale  had 
been  made.  Section  782  Burns'  R.  S,  1894,  (770  R.  S. 
1881);  Oreen  v.  Stobo,  118  Ind.  334;  Bervey  v.  Krosty 
116  Ind.  268;  Ev:ing  v.  Bratton,  132  Ind.  345., 

After  the  redemption  of  said  real  estate  appellant 
was  tntitled  to  an  alias  decretal  order  to  make  the 
balance  due  on  said  judgment  and  decree  by  the  sale 
of  the  mortgaged  property.  An  ordinary  execution 
however,  was  issued  on  said  judgment  and  decree  of 
foreclosure,  and  the  property  in  controversy  was  sold 
thereon.'  Did  the  sale  on  such  execution  and  the 
sheriff's  deed  thereunder  give  any  title  to  appellant 
to  the  property  in  controversy?  In  this  State  the 
holder  of  a  mortgage  may  either  sue  upon  the  mort- 
gage and  obtain  a  personal  judgment  against  any 
party  to  the  same  liable  upon  any  agreement  for  the 
indebtedness  secured  by  the  mortgage,  and  also  a 
decree  of  foreclosure  of  the  mortgage  and  sale  of  the 
mortgaged  property  to  pay  said  mortgage  and  judg- 
ment and  cost  of  the  action;  (Section  1111  Burns'  R.  S. 
1894, 1097  R.  S.  1881),  or  he  may  sue  and  recover  judg- 
ment on  the  debt  secured  by  the  mortgage  without  a 
foreclosure  of  the  mortgage.  If  he  forecloses  his 
mortgage  and  takes  a  personal  judgment  as  provided 
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in  section  1111,  (1097)  svpra,  the  court  orders  that  the 
mortgaged  real  estate,  or  so  much  thereof  as  may  be 
'necessary,  be  first  sold  before  levy  of  execution  upon 
other  property  of  the  defendant.  And  in  such  cases 
the  statute  provides  that  a  copy  of  the  order  of  sale 
and  judgment  shall  be  issued  and  certified  by  the 
clerk  under  seal  to  the  sheriff,  who  shall  sell  the  mort- 
gaged premises,  or  as  much  thereof  as  may  be  neces- 
sary to  satisfy  the  judgment,  interest,  and  costs,  as 
upon  execution,  and  if  any  part  thereof  remain  unsat- 
isfied, the  sheriff  shall  forthwith  proceed  to  levy  the 
residue  of  the  other  property  of  the  person  or  persons 
against  whom  the  personal  judgment  was  rendered. 
Sections  1113, 1114  Burns'  R.  S.  1894  (1099,  1100  R.  S. 
1881).  There  must  be  a  sale  of  the  mortgaged  prop- 
erty under  such  decree,  and  the  balance  due  on  the 
judgment  ascertained  before  any  of  the  other  prop- 
erty of  the  mortgagor  can  be  levied  upon  and  sold 
*to  satisfy  said  judgment.  Thomas  v.  SimmonSy  103 
Ind.  538,  542-545.  If  he  pursues  the  course  last  men- 
tioned, and  takes  a  personal  judgment  on  the  in- 
debtedness without  a  foreclosure  of  the  mortgage,  the 
mortgagor's  equity  of  redemption  in  the  mortgaged 
real  estate  cannot  be  sold  on  an  execution  issued  on 
such  judgment.  Section  1119  Burns'  R.  S.  1894,  (1105 
R.  S.  1881);  Reynolds  v.  fifAirfc,  98  Ind.  480;  Pence  v. 
Armstrong^  95  Ind.  196,  209;  Boone  v.  Armrtrong,  87 
Ind.  168;  Linville  v.  Dell,  47  Ind.  547.  Such  judgment 
is  not  a  lien  on  the  mortgaged  real  estate.  Rooker  v. 
Benson,  83  Ind.  250,  254. 

The  judgment  and  decree  were  rendered  as  required 
by  sections  1111,  1113,  Burns'  R.  S.  1894,  (1097,  1099, 
R.  S.  1881).  The  second  sale  of  the  mortgaged  real 
estate,  the  one  assailed  by  appellee,  was  made  in  all 
rpspects  as  required  by  the  decree  and  the  statute,  ex- 
cept the  writ  on  which  the  same  was  sold,  which  was 
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in  form,  an  ordinary  execution  instead  of  a  copy  of 
the  order  of  sale  and  judgment.  This  was  a  mere 
irregularity,  for  which  the  execution  might  perhaps 
have  been  set  aside  in  a  direct  proceeding  brought 
for  that  purpose  by  the  proper  party  before  the  sale. 
In  Soirlc  V.  Champion,  16  Ind.  165,  the  process  issued 
on  a  judgment  and  decree  of  foreclosure  was  not  in 
the  form  required  by  statute;  it  contained  no  copy  of 
the  order  of  sale,  but  simply  stated  the  rendition  of 
the  judgment  and  decree  of  foreclosure,  and  com- 
manded the  sheriff  "to  levy  the  money  of  the  defend- 
ant's property  and  the  sale  of  said  premises  in  his 
county  subject  to  execution,^'  etc.  This  court  held  in 
that  case  that  said  writ  was  not  void  but  merely  void- 
able  for  irregularity,  and  that  as  no  motion  was  made 
to  set  it  aside  the  sale  thereon  was  valid. 

When  any  property  levied  upon  by  execution  re- 
mains unsold,  and  the  sheriff  returns  said  execution, 
it  is  provided  by  statute  that  the  lien  of  the  levy  shall 
continue,  and  the  clerk,  unless  otherwise  directed  by 
the  plaintiff,  shall  forthwith  issue  another  execution, 
reciting  the  return  of  the  former  execution,  the  levy, 
and  the  failure  to  sell,  and  directing  the  sheriff  to  sat- 
isfy the  judgment  out  of  the  property  unsold,  if  the 
same  is  sufficient ;  if  not,  then  out  of  any  other  prop- 
erty of  the  judgment  debtor  subject  to  execution. 
Sections  752,  753  Burns'  R.  S.  1894,  (740,  741  R.  S. 
1881). 

It  w^as  held  under  said  sections  by  this  court  in 
Richcy  v.  Merritt^  108  Ind.  347,  that  the  levy  of  an  exe- 
cution upon  property  of  sufficient  value  to  pay  the 
judgment  creates  a  presumption  of  the  satisfaction  of 
the  judgment,  and  operates  as  such  until  the  levy  is 
legally  disposed  of,  and  an  alias  execution  issued 
upon  such  judgment  before  the  levy  is  disposed  of,  is 
irregular  and  voidable,  and  may  be  set  aside  upon 
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motion,  before  the  property  is  sold  under  it;  but  if  the 
execution  defendant  waives  his  right  to  have  such 
alias  execution  set  aside,  he  cannot,  after  the  sale, 
question  the  validity  thereof  on  account  of  the  irregu- 
lar and  voidable  character  of  the  execution.  See  also 
Kerr  v.  South  Park  Commissioners^  8  Biss,  276,  283;  1 
Freeman  on  Ex.,  Sec.  50. 

It  would  seem  clear,  therefore,  that  if  an  alias  exe- 
cution is  issued  instead  of  a  venditioni  exponas,  which 
is  an  order  to  sell  the  property  taken  under  a  former 
execution,  as  provided  by  section  753,  (741),  supra, 
is  only  irregular  and  voidable,  and  not  void,  that  an 
execution  issued  upon  a  judgment  and  decree  of  fore- 
closure would  be  irregular  and  voidable,  but  not  void. 
Here  the  process  was  issued  under  the  seal  of  the 
court,  and  stated  the  recovery  of  judgment,  and  when 
and  in  what  court  recovered,  and  fully  identified  the 
proceeding  upon  which  it  was  issued,  a  reference  to 
which  would  disclose  the  fact  that  the  same  was  a 
judgment  and  decree  of  foreclosure,  and  that  the  real 
estate  described  therein  must  be  first  sold  before  any 
other  property  of  the  mortgagor  could  be  levied  upon. 
The  sale  of  the  mortgaged  real  estate  was  made  on 
said  process  in  all  respects  as  required  by  the  decree 
and  the  statute.  The  facts  stated  in  the  special  finding 
do  not  show  any  excuse  for  the  failure  of  appellee  to 
take  proper  steps  to  set  aside  the  execution,  or  to 
otherwise  prevent  the  sale  of  said  real  estate  thereon. 
The  reasonable  inference  is  that  appellee  had  notice 
of  all  the  irregularities  of  said  writ,  and  that  she 
made  no  objection  thereto  until  the  commencement 
of  this  action,  after  the  deed  was  executed,  which  was 
two  vears  after  said  writ  was  issued. 

A  defendant  may  waive  irregularities  in  an  execu- 
tion, and  if  he  do  not  procure  the  same  to  be  set  aside 
before  sale  he  will  be  presumed  to  have  waived  them. 
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Doe  V.  Dutton,  2  Ind.  309.  Appellee  took  no  stepa 
to  have  the  execution  set  aside,  but  permitted  the 
l.>roperty  in  controversy  to  be  sold  thereunder  to  sat- 
isfy  said  judgment  and  decree,  and  she  cannot  in  this 
action,  commenced  long  after  said  execution  was  is- 
sued and  sale  had  thereon,  question  the  validity  of 
such  sale  on  account  of  the  irregularities  and  void- 
able character  of  the  writ  upon  which  the  sale  was 
made.  Richey  v.  Merritt,  supra,  352,  and  cases  cited; 
Johnson  v.  Murray,  Admr.,  112  Ind.  154;  Rose  v.  In- 
gram, 98  Ind.  276;  Martin  v.  Prather,  82  Ind.  535; 
Mavity  v.  Eastridge,  67  Ind.  211;  Lindley  v.  Kelley, 
42  Ind.  294;  Culbertsony.  Milhollin,  22  Ind.  362;  Sowle 
v.  Champion,  supra;  Doe  v.  Dutton,  supra. 

Appellee  insists  that  the  sale  of  said  real  estate  upon 
said  execution  was  void  under  section  1119,  Burns'  R. 
S.  1894,  (1105  R.  S.  1881),  which  provides  that  when- 
ever an  execution  shall  issue  upon  a  judgment  recov- 
ered for  a  debt  secured  by  a  mortgage  on  real  prop- 
erty, the  plaintiflf  shall  indorse  thereon  a  brief  de- 
scription of  the  mortgaged  premises,  and  the  equity  of 
redemption  shall  in  no  case  be  sold  on  such  execution. 
Construing  this  section  with  the  other  sections  con- 
cerning the  foreclosure  of  mortgages,  it  is  evident- 
that  the  same  only  applies  to  a  judgment  at  law  where 
there  is  no  foreclosure  of  the  mortgage. 

Where  there  is  a  personal  judgment  against  the 
mortgagor  or  other  person  for  the  debt  secured  by  the 
mortgage,  and  a  decree  of  foreclosure  under  the  pro- 
visions of  section  1111,  1113  (1097,  1099)  supra,  the 
said  section  could  not  apply  for  the  reason  that  the 
equity  of  redemption  of  the  mortgagor  in  the  mort- 
gaged premises  cannot  be  sold  on  any  writ  issued  on 
such  judgment  and  decree.  The  same  gives  no  author- 
ity to  sell  such  equity  of  redemption.  On  the  con- 
trary, the  decree  expressly  provides,  and  the  statute 
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requires,  that  "the  mortgaged  premises  or  so  much 
thereof  as  necessary  to  be  sold  to  satisfy  the  mort- 
gage and  judgment  and  cost,  be  first  sold,  before  levy 
of  execution  upon  other  property  of  the  defendant," 
and  that  any  balance  then  remaining  unsatisfied  after 
the  sale  of  the  mortgaged  premises  shall  be  levied  of 
any  property  of  the  mortgage  debtor.  A  sale  of  the 
mortgaged  premises  on  any  writ,  issued  on  such  judg- 
ment and  decree,  though  said  writ  may  have  been  void- 
able for  irregularities,  and  a  sheriflf's  deed  thereunder 
conveys  to  the  {purchaser  the  title  covered  by  the  mort- 
gage, the  same  as  if  the  writ  had  contained  a  (certified 
copy  of  the  judgment  and  order  of  sale.  This  court 
in  Linville  v.  Bell^  suprCy  in  speaking  of  said  section^ 
said:  "This  section,  as  we  understand  it,  contains  a 
prohibition  against  the  sale  of  the  equity  of  redemp- 
tion on  an  execution  issued  on  a  judgment  recovered 
for  the  mortgage  debt,  without  a  foreclosure  of  the 
mortgage."  Besides,  in  this  case,  as  we  have  shown, 
the  estate  sold  and  conveyed  by  the  sheriff  on  said 
writ  issued  on  said  judgment  and  decree  of  fore- 
closure, was  that  covered  by  the  mortgage,  and  the 
sale  was  made  on  and  by  virtue  of  the  decree  of  fore- 
closure the  same  as  if  said  writ  had  contained  a  certi- 
fied copy  of  judgment  and  order  of  sale,  and  not 
merely  the  mortgagors  equity  of  redemption  therein. 
It  follows  that  the  court  erred  in  its  conclusions  of 
law.  The  death  of  appellee  since  the  submission  of 
the  cause  having  been  shown,  the  judgment  is  re- 
versed as  of  the  term  at  which  the  submission  was 
made,  with  instructions  to  the  court  below  to  restate 
its  conclusions  of  law,  and  render  judgment  in  favor 
of  appellant  in  accordance  with  this  opinion. 
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M.  Rumley  Company  v.  Moore,  Assignee,  et  al. 

[No.  18,272.    Filed  April  7,  1698.    Rehearing  denied  June  17,  1898.] 

Chattel  Mortqa.qes.— Assignment  of  Mortgaged  Property  for  Ben- 
efit of  Creditors. —  Foreclosure.  —  Where  property  covered  by  a 
chattel  mortgage  was  assigned  to  a  trustee  for  the  benefit  of  credit- 
ors, and  the  trustee  having  no  knowledge  of  the  existence  of  such 
mortgage  paid  to  mortgagee  a  part  of  the  amount  due  thereon  out 
of  the  general  assets  in  his  hands,  in  order  to  maintain  an  action  to 
foreclose  such  mortgage  the  mortgagee  will  be  required  to  repay 
the  amount  paid  to  him  by  the  trustee,    pp.  2J^-28. 

Same. — Assignment  of  Mortgaged  Property  for  Benefit  of  Creditors. — 
Foreclosure. — Condition  Precedent. — Where  in  an  action  to  fore- 
close a  chattel  mortgage  on  property  which  had  been  assigned  for 
the  benefit  of  creditors  the  plaintiff  was  required  to  repay  to  as- 
signee a  payment  made  by  him  on  the  debt  from  the  general  assets 
of  the  estate  as  a  condition  precedent  to  the  foreclosure  of  the 
mortgage,  plaintiff  was  entitled  to  a  personal  judgment  against 
mortgagor  for  the  balance  on  the  debt  without  complying  with 
such  requirement,    p.  29. 

Appeal  and  Error.— Presumptions.— All  presumptions  are  in  favor 
of  the  rulings  of  the  trial  court,  and  a  judgment  will  not  be  re- 
versed imless  error  is  affirmatively  shown  by  the  record,  pp.  £9,  SO, 

From  the  Hamilton  Circuit  Court.    Affirmed. 

Murat  W.  Hopkins  and  John  H.  Bradley^  for 
appellant. 

Christian  &  Christian  and  Fertig  &  Alexander,  for 
appellees. 

Monks,  J. — This  action  was  brought  by  appellant 
against  appellees  to  foreclose  a  chattel  mortgage. 
The  court  made  a  special  finding  of  the  facts  and 
stated  its  conclusions  of  law  thereon,  to  each  of  which 
appellant  excepted,  and  over  appellant's  motion  for 
a  new  trial,  judgment  was  rendered  in  favor  of  ap- 
I>ellees.  The  errors  assigned  and  not  waived,  call  in 
question  the  conclusions  of  law.  The  special  finding, 
so  far  as  necessary  to  the  determination  of  the  ques- 
tion presented,  may  be  summarized  as  follows:   On 
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August  2, 1892,  appellant  sold  to  appellee  Samuel  W. 
Pitts,  an  engine  and  separator,  who  gave  four  notes 
for  $360.00  each,  due  respectively  on  Oct.  1,  1892, 

1893,  1894  and  1895,  signed  by  himself  as  principal 
and  Cad.  Walter  Pitts  as  surety ;  and  at  the  same  time 
be  executed  a  mortgage  on  said  personal  property  to 
secure  said  notes,  which  mortgage  was  duly  recorded 
in  Boone  county  on  Aug.  5,  1892,  the  county  in  which 
said  Samuel  W.  Pitts  resided  when  said  mortgage 
was  executed.  Afterward  Cad.  Walter  IMtts  pur- 
chased said  personal  property  from  Samuel  W.  Pitts, 
and  became  the  sole  owner  thereof.  The  first  of  said 
notes  was  duly  paid  to  appellant.    On  February  14, 

1894,  said  Cad.  Walter  Pitts,  having  become  insolv- 
ent, made  a  voluntary  assignment  of  all  his  property, 
including  said  engine  and  separator,  to  appellee 
Eansom  Moore,  as  trustee,  under  the  assignment  laws 
of  the  State,  and  said  trustee  entered  upon  the  dis- 
charge of  his  duties  as  such.  Said  Moore,  as  such 
trustee,  paid  appellant  on  the  note  due  October  1, 
1893,  the  sum  of  ?295.00  out  of  the  "general  assets  in 
his  hands  as  such  trustee,  which  payment  was  ac- 
cepted by  appellant  with  a  full  knowledge  that  the 
name  was  paid  by  said  ]Moore,  as  trustee,  and  before 
appellant  had  taken  any  steps  to  foreclose  said  mort- 
gage, and  appellant  has  retained  the  money  so  paid 
by  said  Moore,  as  trustee,  and  never  offered  to  refund 
the  same.  Afterwards  said  trustee,  without  any 
order  of  court,  sold  said  togine  and  separator  to 
Boyds  &  Slater  for  full  value,  who  executed  their 
promissory  notes  for  the  purchase  money.  Before 
making  said  sale,  the  trustee  having  heard  that  there 
was  a  mortgage  on  said  property,  applied  to  appellant 
for  information  concerning  said  mortgage  and  was 
informed  that  appellarft  held  a  mortgage  on  said  en- 
gine and  separator,  recorded  in  Boone  county,  Indi- 
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ana,  but  said  trustee  understood  appellant  to  say 
Hamilton  county,  and,  knowing  that  his  assignor, 
Pitts,  resided  in  Hamilton  county  examined  the  rec- 
ords in  the  ojBEice  of  the  recorder  of  Hamilton  county, 
and  found  that  there  was  no  such  mortgage  there  re- 
corded, and  thereupon,  in  good  faith,  sold  said  prop- 
erty to  Boyds  &  Slater,  representing  to  them  that  the 
same  was  clear  of  encumbrance.  That  there  is  due 
plaintiff  on  the  notes  sued  on,  principal  and  interest 
and  attorney's  fees,  the  sum  of  $1,079.86,  after  deduct- 
ing the  payment  of  $295.00,  paid  by  said  trustee.  That 
the  estate  of  said  Pitts  is  insolvent,  and  there  will  be 
no  assets  to  pay  general  and  unsecured  creditors. 

The  court  stated  as  conclusions  of  law,  that  the 
mortgage  was  a  valid  lien  on  the  property  described 
for  the  payment  of  said  notes,  and  that  said  lien  was 
prior  to  any  and  all  right  or  title  of  appellees,  but 
that  appellant  was  not  entitled  to  a  foreclosure  of 
said  mortgage,  and  at  the  same  time  to  retain  said 
sum  of  1295.00  so  paid  to  it  by  appellee  Moore  as  trus- 
tee, out  of  the  general  assets  in  his  h^nds,  and  that 
appellant  must  refund  said  money  before  it  can  be 
allowed  to  foreclose  said  mortgage;  that  appellant 
pay  into  court  within  sixty  days,  said  sum  of  f  295.00^ 
and  thereupon  a  decree  of  foreclosure  will  be  rendered 
in  its  favor  for  said  sum  of  $1,079.00,  with  the  sum  of 
$295.00  to  be  added  thereto, — in  all,  the  sum  of  $1,- 
374.00, — and  an  order  for  the  sale  of  said  property 
for  the  payment  of  said  sum,  with  the  costs  of  suit; 
but  if  appellant  fail  to  pay  said  sum  within  the  time 
fixed,  judgment  will  be  given  for  appellees,  and  that 
appellant  take  nothing  by  his  action.  And  if  appel- 
lant pay  in  said  sum  and  foreclose  said  mortgage,  that 
appellees,  Boyds  &  Slater  will  be  entitled  to  a  rescis- 
sion of  said  sale  so  made  to  them  by  said  assignee,  and 
to  be  reimbursed  out  of  the  assets  of  said  estate  for 
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the  amount  paid  by  them  and  to  have  the  unpaid  note 
delivered  up  and  canceled.  Appellant  refused  to  pay 
said  sum  of  $295.00,  or  any  part  thereof,  and  waived 
the  sixty  days'  time  fixed,  and  the  court  rendered  judg- 
ment that  the  appellant  take  nothing  by  its  complaint, 
and  that  appellees  recover  their  costs. 

It  is  expressly  provided  by  statute  that  "before  the 
holder  of  any  lien  or  encumbrance  shall  be  entitled  to 
receive  any  portion  of  his  debt  out  of  the  general  fund 
he  shall  proceed  to  enforce  the  payment  of  his  debt 
by  sale  or  otherwise  of  the  property  on  which  the  lien 
or  encumbrance  exists,  and  for  the  residue  of  such 
claim,  such  holder  of  such  lien  or  encumbrance  shall 
share  pro  rata  with  the  other  creditors,  if  entitled  so 
to  do  by  the  laws  of  the  State/'  Section  2911  Bums' 
R.  S.  1894  (2674,  Horner's  R.  S.  1897.)  The  special 
finding  shows  that  appellant  received  $295.00  out 
of  the  general  fund  on  a  debt  secured  by  a  chattel 
mortgage,  in  violation  of  said  statute,  and  afterwards 
attempted  to  foreclose  said  chattel  mortgage  without 
repaying  to  the  trustee  the  money  so  received  out  of 
the  general  fund.  Under  such  circumstances  we  think 
the  court  has  the  power  to  require  such  creditor  to 
pay  into  court  the  money  so  received,  in  violation  of 
the  provisions  of  the  statute,  as  a  condition  precedent 
to  the  foreclosure  of  such  encumbrance,  or  ona  proper 
showing,  to  enter  such  decree  with  an  order  that 
the  money  realised  from  the  sale  of  the  property  or- 
dered to  be  sold  should  first  be  applied  to  repay  the 
money  so  received  by  such  creditor  before  any  part 
thereof  should  be  paid  to  such  creditor.  It  was  held 
by  this  court,  in  Combs  v.  Union  Trust  Co.,  Trustee,  146 
Ind.  688,  691,  692,  that  if  a  creditor  of  any  person  who 
has  made  a  voluntary  assignment  of  his  property  for 
the  benefit  of  his  creditors  under  the  laws  of  this 
State,  has  collected  any  part  of  his  claim  after  the 
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assignment,  and  files  bis  claim  with  the  trustee,  he 
will  be  charged  with  and  required  to  account  for  the 
same  in  the  distribution  among  the  creditors  so  that 
he  will  only  share  pro  rata  with  the  other  creditors 
counting  what  he  has  received  as  a  part  of  the  assets 
of  said  estate.  It  was  so  declared  in  that  case,  for 
tWe  reason  that  under  the  law  of  this  State  con- 
cerning voluntary  assignments  of  failing  debtors 
for  the  benefit  of  creditors,  the  claims  of  creditors  not 
secured  by  liens  or  encumbrances  on  the  property  so 
assigned  are  required  to  be  paid  pro  rata^  and  the 
court  having  jurisdiction  of  such  assignment  has  the 
power  to  make  and  enforce  against  creditors  filing 
their  claims  such  orders  as  are  necessary  to  secure 
such  distribution.  For  the  same  reason,  the  court 
below,  whether  the  assignment  was  pending  therein  or 
not,  upon  the  facts  found,  had  the  power  to  make  and 
enforce  such  orders  in  the  trial*  of  this  cause  as  would 
secure  the  application  of  ,the  property  in  the  hands 
of  the  trustee,  as  required  by  section  2911  (2674)  supra, 
which  provides  among  other  things,  that  the  h61der 
of  any  lien  or  encumbrance  on  any  of  the  property  as- 
signed shall  only  share  pro  rata  with  the  other  cred- 
itors in  the  residue  of  his  claim  after  the  application 
of  the  proceeds  of  the  property  upon  which  the  lien 
or  encumbrance  is  held.  It  is  shown  by  the  facts 
stated  in  the  special  finding  that,  if  appellant  is  al- 
lowed to  foreclose  the  chattel  mortgage  and  sell  the 
personal  property  described  therein,  that  there  will  be 
no  assets  to  apply  on  the  claims  of  the  general  credit- 
ors, unless  the  $295.00  is  repaid  by  appellant.  The 
court  did  not  err,  therefore,  in  its  conclusion  of  law 
that  appellant  should  refund  to  said  estate  the  amount 
of  $295.00  paid  out  of  the  general  assets  of  said  estate 
on  the  notes  secured  by  said  chattel  mortgage,  as  a 
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condition  precedent  to  the  foreclosure  of  said  mort- 
gage. 

Counsel  for  appellant  have  cited  a  number  of  au- 
thorities to  sustain  their  view  of  the  case,  but  the 
same  are  not  controlling,  for  the  reason  that  this  case 
is  governed  by  our  statute  concerning  voluntary  as- 
signments. Upon  the  facts  found,  however,  even  if 
the  $295.00  was  not  repaid,  as  required  by  the  court, 
appellant  would  have  been  entitled  to  a  personal 
judgment  against  Samuel  W.  Pitts  and  Cad.  Walter 
Pitts,  who  executed  the  notes  secured  bv  said  chattel 
mortgage  for  the  amount  of  the  principal,  interest 
and  attorney  fees  on  said  notes,  if  they  had  been 
served  with  process  in  the  court  below,  or  had  ap- 
peared to  said  action.  Such  personal  judgment  would 
not  have  prevented  in  any  way  the  application  of  the 
property  in  the  hands  of  the  trustee  to  the  payment 
of  the  debts  of  the  assignor  in  the  manner  provided 
by  the  statute.  The  conclusion  of  law,  however,  as 
to  appellant's  right  to  a  judgment  was  as  follows: 
"But  if  plaintiff  fail  to  so  pay  said  sum  on  or  before 
the  expiration  of  sixty  days,  judgment  will  be  given 
for  the  defendants  for  their  costs,  and  that  the  plain- 
tiff take  nothing  by  his  action."  If  Samuel  W.  Pitts 
and  Cad.  Walter  Pitts  were  served  with  process,  or 
appeared  to  the  action  in  the  court  below,  then  they 
were  included  in  the  word  "defendants"  in  said  con- 
clusion of  law,  and  the  same  was  erroneous  for  the 
reason  that  upon  the  facts  found  they  were  not  en- 
titled to  a  judgment  against  appellant  for  costs,  and, 
as  against  them,  appellant  was  entitled  to  a  i>ersonal 
judgment,  as  we  have  already  shown. 

But,  as  to  the  other  defendants  named  in  the  com- 
plaint, said  conclusion  of  law  was  correct,  and  if  the 
court  below  had  no  jurisdiction  over  the  persons  of 
said  Pitts  and  Pitts,  then  said  conclusion  of  law  was  not 
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erroneous,  because  the  same  did  not  refer  to  them,  but 
only  to  the  defendants  who  were  in  court.  All  pre- 
sumptions are  in  favor  of  the  rulings  of  the  trial 
court,  and  a  judgment  will  not  be  reversed  unless 
error  is  affirmatively  shown  by  the  record.  Elliott's 
App.  Proc.  sections  592,  710-713;  Stevens  v.  StevenSj 
127  Ind.  560,  665;  Rapp  v.  Kester,  125  Ind.  79,  82.  To 
sustain  such  conclusion  of  law,  therefore,  we  must 
presume  that  the  court  below  had  no  jurisdiction  of 
the  persons  of  said  Pitts  and  Pitts,  unless  the  con- 
trarv  is  shown  bv  the  record.  The  record  does  not 
show  that  any  summons  was  ever  issued  against  said 
Pitts  and  Pitts,  although  named  as  defendants  to  the 
complaint,  nor  that  any  process  was  ever  served  on 
either  of  them,  nor  that  they  either  ever  appeared  to 
said  action  in  any  way.  It  is  not  shown  by  the  record, 
therefore,  that  the  court  below  ever  had  any  jurisdic- 
tion over  the  person  of  either  of  said  persons.  It  fol- 
lows that  we  must  presume  that  the  court  below  had 
no  jurisdiction  over  the  persons  of  said  Pitts  and 
Pitts. 

It  is  evident  that  the  court  did  not  err  in  its  conclu- 
sions of  law.    Judgment  affirmed. 

Howard,  C.  J.,  took  no  part  in  the  decision  of  this 
case. 


Owings  v,  Jones  kt  al. 

[No.  18,657.    Filed  June  28,  1898.] 

Decedents'  Estates. — Action  by  Heirs. — Witnesses. — Competency,  — 
EtHd€nce.—The  term  party,  as  employed  in  section  507,  Bums*  R. 
S.  1894.  concerning  the  competency  of  witnesses  in  suits  by  heirs 
to  obtain  title  or  possession  of  property,  means  not  merely  a  party 
to  the  record,  but  a  party  to  the  issue,  and  to  render  such  party 
incompetent  as  a  witness  it  must  appear  that  he  has  an  interest  in 
the  result  of  the  suit  in  common  with  the  party  calling  him  as  a 
witness. 

From  the  Blackford  Circuit  Court.    Reversed. 
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William  H.  Carroll  and  Oriffith  D.  Deatiy  for  appel- 
lant. 
//.  J.  PaultLSy  for  api)elleefl. 

Jordan,  J. — Appellees,  Malinda  Jones,  Jane  Oase, 
and  Mary  A  Heinlein,  instituted  this  action  in  the 
Orant  Circuit  Court  against  appellant  and  a  number 
of  other  defendants,  for  the  purpose  of  securing  par- 
tition of  the  real  estate  described  in  the  complaint 
among  the  plaintiffs  and  defendants,  and  to  quiet  title 
to  the  said  realty  against  the  defendant  (now  appel- 
lant) Thomas  B.  Owiligs.  The  venue  of  the  case  ap-  , 
pears  to  have  been  changed  to  the  Blackford  Circuit 
Court,  wherein  a  trial  resulted  in  the  finding  that  the 
plaintiffs  and  defendants  were  the  heirs  •of  a  common 
ancestor,  and  entitled  to  partition  of  the  lands  as  such 
heirs;  that  their  title  be  quieted  as  against  the  de- 
fendant Thomas  B.  Owings,  and,  over  the  motion  of 
the  latter  for  a  new  trial,  a  judgment  was  rendered 
<leclaring  the  deeds  herein  involved  void,  and  partition 
was  awarded  accordingly,  and  the  title  of  the  plain- 
tiffs and  defendants  as  to  the  shares  assigned  to  each 
of  them  was  quieted  as  against  the  title  claimed  by 
appellant  under  his  deeds,  and  it  was  further  adjudged 
that  he  pay  the  cost  of  the  action. 

The  complaint,  among  other  things,  alleges  that 
the  plaintiffs  and  defendants  are  brothers  and  sisters, 
nephews  and  nieces,  and  the  only  heirs  of  Sarah  B. 
Smith,  who  died  intestate  at  Orant  county,  Indiana, 
on  July  10, 1895,  the  owner  in  fee  simple  of  the  real  es- 
tate therein  described,  and  that  the  plaintiffs  and  de- 
fendants hold  the  same,  undivided,  as  tenants  in  com- 
mon by  inheritance,  as  the  heirs  of  the  said  Sarah  B. 
Smith,  and  the  share  to  which  each  party  is  respect- 
ively entitled  is  stated.  The  complaint  also  avers  that 
the  said  ancestor,  prior  to  her  death,  had  signed  and 
acknowledged  deeds  purporting  to  convey  the  real 
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estate  described  in  the  complaint  to  the  defendant, 
Thomas  B.  Owings,  but  it  was  alleged  that  these 
deeds  were  not  delivered  to  him,  nor  to  any  other  per- 
son for  his  use  by  the  grantor,  Sarah  R.  Smith,  but 
at  all  times  were  retained  by  her  in  her  exclusive  pos- 
session and  under  her  control  until  her  death;  and  that 
thereafter  said  Thomas  B.,  without  right,  obtained 
possession  of  the  deeds  and  caused  them  to  be  placed 
upon  the  public  records,  and  that  under  and  by  virtue 
of  such  deeds  of  conveyance,  he  is  claiming^  and  assert- 
ing an  absolute  title  to  all  of  the  land  in  fee  simple^ 
etc.  It  is  averred  that  these  deeds  are  void,  for  the 
reason  that  they  were  never  delivered  to  the  defend- 
ant, nor  to  anyone  for  his  use,  but  that  they  serve 
to  cast  a  cloud  upon  the  title  of  the  plaintiffs  and  each 
of  the  other  defendants;  and  the  prayer  is  that  they  be 
declared  null  and  void,  and  that  the  title  of  the  parties 
to  the  land  be  quieted  as  against  the  claim  of  the  de- 
fendant, Thomas  B.  Owings,  etc. 

William  Owings,  one  of  the  defendants,  filed  what 
he  denominated  his  separate  answer  to  the  complaint, 
wherein  he  alleged  that  he  was  an  heir  of  Sarah  R. 
Smith,  as  stated  in  the  complaint,  and  that  prior  to 
her  death  she  executed  warranty  deeds  of  conveyance 
to  his  codefendant,  Thomas  B.  Owings,  conveying  the 
real  estate  described  in  the  complaint,  and  delivered 
the  same  to  him,  William  Owings,  with  directions 
to  deliver  said  deeds  to  Thomas  B.  Owings  as  soon  as 
he  had  an  opportunity;  that  he  took  the  deeds  into 
his  possession  and  so  retained  them  until  he  delivered 
them  to  said  Thomas  B.,  which  he  did  at  the  first  op- 
portunity; and  he  further  alleged  that  under  such 
deeds  Thomas  B.  was  the  owner  of  the  real  estate 
in  question,  and  in  his  answer  he  demanded  judg- 
ment for  cost.  The  defendants,  other  than  Thomas 
B.  and  William  Owings  are  not  shown  by  the  record 
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to  have  filed  any  pleaciings  in  the  action.  The  record 
recites  that  the  cause,  being  at  issue,  is  submitted  to 
the  court,  and  at  the  request  of  the  defendant,  Thomas 
B.  Owings,  the  court  made  a  special  finding  of  facts. 

The  disputed  question  at  the  trial,  under  the  issues, 
and  the  only  one,  related  to  the  delivery  of  the  deeds. 
The  plaintiffs,  to  maintain  this  issue  tendered  by  them 
under  their  complaint,  introduced  evidence  to  show 
that  the  deeds  from  Mrs.  Smith  through  which  appel- 
lant claims  title  to  all  the  real  estate  involved,  had 
not  been  delivered  by  the  said  grantor  during  her  life, 
but  had  been  retained  by  her,  under  her  control  and 
in  her  possession,  until  her  death;  while  on  the  part 
of  the  appellant  the  claim  was  that  the  deeds  had  been 
signed  and  acknowledged  by  her  a  short  time  prior  to 
her  death,  and  by  her  delivered  to  her  brother  Will- 
iam Owings,  with  directions  to  deliver  them  to  appel- 
lant (who  is  also  a  brother)  at  the  first  opportunity, 
and  appellant  introduced  evidence  tending  to  support 
his  claim  in  respect  to  the  delivery  of  the  deeds.  Dur- 
ing the  trial,  at  the  proper  time,  he  called  his  said 
codefendant  William  Owings  as  a  witness,  and  pro- 
I>osed  to  prove  by  him  that  Sarah  R.  Smith,  the  an- 
cestor, a  short  tim^  previous  to  her  death,  delivered 
the  deeds  in  suit  to  this  witness,  and  directed  him  to 
deliver  them  to  the  appellant  at  the  first  opportunity 
he  had  of  seeing  the  latter;  that  the  witness  took  the 
deeds  in  his  custody  and  so  kept  them  until  July  12, 
1895,  two  days  after  the  death  of  Sarah  R.  Smith,  when 
he  took  them  from  a  drawer  of  a  bureau  belonging  to 
him,  and,  in  compliance  with  the  directions  of  Mrs. 
Smith,  did  on  that  day  deliver  them  to  appellant,  that 
being  the  first  time  he  had  seen  the  appellant,  and  the 
first  opportunity  which  he  had  of  delivering  the  deeds 
to  him.  The  court,  upon  the  objections  of  appellees,  ex- 
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eluded  this  evidence,  for  the  refeson,  as  urged,  that  the 
witness  being  a  party  to  the  suit  was  not  competent, 
under  the  circumstances,  to  testify  to  any  matter  which 
occurred  prior  to  the  death  of  the  ancestor.  The  ruling 
of  the  court  upon  this  question  was  assigned  as  one 
of  the  reasons  for  a  new  trial,  and  it  is  here  urged  as 
reversible  error. 

Section  507,  Burns'  R.  S.  1894  (499  R.  S.  1881)  pro- 
vides: "In  all  suits  by  or  against  heirs  or  devisees, 
founded  on  a  contract  with  or  demand  against  the  an- 
cestor, to  obtain  title  to  or  possession  of  property,  real 
or  personal,  of,  or  in  right  of,  such  ancestor,  or  to  af- 
fect the  same  in  any  manner,  neither  party  to  such  suit 
tthall  be  a  competent  witness  as  to  any  matter  which 
occurred  prior  to  the  death  cf  the  ancestor."  Section 
510,  Bums'  R.  S.  1894  (502,  R.  S.  1881)  gives  the  right 
to  any  party  to  such  suit  to  call  and  examine  as  a  wit- 
ness any  adverse  party.  It  has  been  repeatedly  held 
by  this  court,  in  placing  an  interpretation  upon  the 
statute  in  question,  that  the  term  "party,"  as  therein 
employed,  means  not  merely  a  party  to  the  record,  but 
a  party  to  the  issue.  If  only  a  party  to  the  record,  in 
order  to  render  him  incompetent,  it  must  further  ap- 
pear that  he  has  an  interest  in  the  result  of  the  suit 
in  common  with  the  party  calling  him  as  a  witness. 
Spencer  v.  Robhins,  106  Ind.  580,  and  cases  there  cited; 
Walker  v.  Steele,  121  Ind.  436. 

It  is  insisted  by  appellant's  counsel  that  the  wit- 
ness, by  the  answer  which  he  had  filed  in  the  action, 
virtually  disclaimed  all  interest  in  the  lands  in  con- 
troversy as  an  lieir  of  Mrs.  Smith,  and  recognized  the 
validity  of  appellant's  title  under  the  deeds  in  ques- 
tion, and  therefore,  under  the  decision  In  the  case  of 
Spencer  v.  Robbing,  Sfiipra,  he  was  a  competent  witness. 
But,  without  considering  this  feature  of  the  case,  it  is 
evident  that  appellant,  by  virtue  of  section  510  of  the 
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Statute  cited,  bad  the  right  to  call  and  examine  this 
witness  relative  to  the  facts  which  he  proposed  to 
prove  by  him.  There  can  be  no  question  as  to  his 
right  to  have  called  and  examined  any  or  all  of  the 
plaintiffs,  relative  to  matters  occurring  during  the 
lifetime  of  the  ancestor,  which  were  germane  to  the  is- 
sue involved.  William  Owings,  the  witness  called  by 
appellant,  was  an  heir  of  the  common  ancestor,  and 
the  claim  or  interest  which  he  asserted,  or  could  have 
asserted,  at  least,  in  the  real  estate  involved  in  the 
suit,  rendered  him  as  much  of  an  opposite  or  adverse 
party  to  appellant,  in  a  legal  sense,  as  were  the  plain- 
tiffs, and  the  mere  fact  that  he  had  been  made  a  party 
defendant  in  the  action  would  not,  under  the  circum- 
stances,  render  his  interest  in  the  result  of  the  suit  in 
any  manner  less  adverse  to  appellant  than  the  inter- 
ests of  the  plaintiffs.  If  the  action  resulted  in  the 
deeds  through  which  appellant  claimed  title  being 
declared  void,  then  the  interest  or  title  which  William 
Owings  claimed  to  hold  in  the  real  estate  as  an  heir 
and  tenant  in  common  along  with  the  plaintiffs  would 
be  sustained.  The  interest,  therefore,  of  this  wit- 
ness, as  a  party,  under  the  circumstances,  in  the  result 
of  the  suit,  certainly  was  in  common  with  that  of  the 
plaintiffs,  and  not  with  that  of  the  appellant  who 
called  him.  To  all  intents  and  purposes  he  was,  in 
respect  to  his  interests  in  the  land  as  an  heir,  an  op- 
I)osite  or  adverse  party  to  the  appellant.  The  court, 
therefore,  under  the  provisions  of  section  610,  supray 
could  not  deny  appellant's  right  to  call  and  examine 
him  as  a  witness  in  regard  to  the  facts  which  were 
proposed  to  be  proved  by  him.  In  addition  to  the 
cases  heretofore  cited  upon  this  point,  see  Iloirard  v. 
Hmcardf  69  Ind.  592;  Nye  v.  Lotcry,  82  Ind.  316;  Cupp  v. 
AyerSj  89  Ind.  60. 

For  the  error  of  the  court  in  refusing  to  permit  ap- 
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pellant  to  call  and  examine  the  witness  in  question 
relative  to  the  facts  proposed  to  be  proved  by  him, 
the  judgment  is  reversed,  and  the  case  remanded  to 
the  lower  court,  with  instructions  to  grant  appellant 
a  new  trial,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 
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The  Travelers'  Insurance  Company  v.  Prairie 

School  Township  et  al. 

[No.  17,886.    Filed  Jan.  14,  1808.     Rehearing  denied  June  28,  1898.] 

Judgments. — Review. — Complaint— A  complaint  in  an  action  to  re- 
view a  judgment  must  allege  enough  of  the  substance  or  character 
of  the  court's  action  or  ruling  to  present  the  error  complained  of 
without  reference  to  the  exhibit  filed  therewith,  y,  S8, 
^36  Appeal  and  Error.— Questions  Not  Discussed  by  Counsel. — The  Su- 
preme Court  may  uphold  the  judgment  of  the  trial  court  in  sustain- 
ing a  demurrer  to  a  complaint,  although  the  particular  deficiency 
in  the  complaint  on  which  the  decision  of  the  Supreme  Court  is 
based  was  not  pointed  out  by  appellee's  counsel,    pp.  4.1^  4S. 

From  the  Pulaski  Circuit  Court.    Affirmed. 

M.  Winfield^  McConnell  &  JenkineSj  F.  Winter y  J. 
B.  Elam  and  W.  H.  H.  Miller,  for  appellant. 

Sellers  &  Uhl  and  A.   W.  Reynolds^  for  appellees. 

Hackney,  J. — The  lower  court  sustained  the  de- 
murrer of  the  appellees  to  the  complaint  of  the  ap- 
pellant seeking  the  review  of  a  judgment  theretofore 
rendered  against  the  appellant  as  plaintiff,  and  in 
favor  of  the  appellees  as  defendants.  That  ruling 
presents  the  only  question  for  decision. 

The  complaint,  omitting  merely  formal  parts,  was 
as  follows,  after  alleging  the  filing  of  the  complaint 
in  the  original  cause:  "Wherein  and  whereby  the 
plaintiff  then  and  there  sought  to  recover  of  the  de- 
fendant Prairie  school  township  in  White  county, 
Indiana,  upon  a  contract  and  its  assignment,  duly 
described  and  set  forth  in  said  complaint,  the  alleged 
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balance  of  purchase-money  due  the  plaintiff,  the  Trav- 
elers' Insurance  Company,  from  said  Prairie  school 
township;  that  said  defendant  appeared  to  said  ac- 
tion as  did  all  the  other  defendants,  and  such  pro- 
ceedings were  had  in  said  cause  that  the  venue  thereof 
was  duly  changed  to  the  circuit  court  of  Cass  county, 
Indiana,  and  thence  was  changed  to  the  circuit  court 
of  said  Pulaski  county;  that  upon,  to  wit,  the  30th  day 
of  September,  1896,  the  defendants  recovered  judg- 
ment therein  against  the  plaintiff  for  costs  in  that  be- 
half paid,  laid  out  and  expended,  and  taxed  at  $1 — ; 
that  a  full,  true  and  complete  copy  of  the  pleadings, 
proceedings,  entries,  findings,  conclusions  of  law,  and 
judgment  in  said  cause  is  filed  herewith,  which  said 
copy  is  annexed  hereto,  marked  'Exhibit  A,'  and  made 
a  part  hereof.  Plaintiff  alleges  the  following  errors 
of  law  appearing  in  said  proceedings  and  judgment, 
to  wit:  (3)  The  court  erred  in  its  conclusions  of  law, 
as  stated  from  and  upon  its  special  findings  of  facts; 
(2)  the  court  erred  in  rendering  judgment  against 
the  plaintiff,  and  in  favor  of  the  defendants  upon  its 
special  finding  of  facts  and  its  conclusions  of  law 
thereon;  (2)  the  court  erred  in  overruling  the  plain- 
tiff's motion  that  the  court  restate  its  conclusions 
of  law  upon  its  special  findings  of  facts,  and  that  it 
render  judgment  thereon  in  favor  of  the  plaintiff  for 
$8,000,  together  with  ten  per  cent,  interest  per  ali- 
num  thereon,  since  and  from  the  8th  day  of  October 
1874,  less  the  amount  paid  thereon,  as  found  in  the 
special  findings,  collectible  without  relief  from  valua- 
tion or  appraisemnt  laws;  (4)  the  court  erred  in  its 
conclusions  of  law  on  the  findings;  (6)  the  court 
erred  in  its  computation  and  finding  of  the  amount 
-due  on  the  contract  sued  on.  Wherefore,  the  plaintiff 
prays  that  the  said  judgment  be  reviewed,  and  that 
the  court  restate  its  conclusions  of  law  on  the  findings 
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in  favor  of  the  plaintiff,  and  that  plaintiff  have  all 
other  proper  relief."  A  transcript  of  the  proceedings^ 
in  the  original  cause  was  made  an  exhibit  with  the 
complaint. 

It  will  be  observed  that  from  the  allegations  of  the 
complaint  no  question  of  law  arising  in  the  original 
cause  is  stated,  and  no  information  as  to  the  errors 
complained  of  i&  given,  even  in  general  form.  With- 
out reference  to  the  transcript,  as  to  each  question  of 
law  narrowly  suggested  by  the  complaint,  it  is  not 
possible  to  ascertain  what  propositions  of  law  were 
involved,  how  they  were  decided,  or  what  objections 
were  urged  to  the  court's  action  or  rulings.  Reading 
the  complaint  without  the  exhibit,  it  would  be  impos- 
sible to  determine  whether  the  original  hearing  con- 
tained an  error.  The  repeated  allegations  that  "the 
court  erred"  are  only  conclusions  which  lend  no  aid 
to  the  requirement  that  the  complaint  should  dis- 
close  an  error  in  some  ruling  of  the  court. 

Enough  of  the  substance  or  character  of  the  court'a 
action  or  ruling  to  present  the  error  complained  of,, 
without  reference  to  the  exhibit,  must  be  alleged. 
Jamison  v.  Lake  Erie,  etc.,  R.  R.  Co.,  149  Ind.  521;  Find- 
ling  V.  Lewis,  148  Ind.  429.  Under  this  rule  the  com- 
plaint before  us  was  bad,  and  the  court  did  not  err  In 
its  ruling  thereon.    The  judgment  is  affirmed. 

On  Petition  for  Rehearing. 

Hackney,  C.  J. — Counsel  for  the  appellant  support 
their  petition  for  a  rehearing  by  an  able  and  earnest 
brief,  urging  that  the  decision  herein  is  a  departure 
from  a  well-recognized  rule  of  long  standing.  We 
have  carefully  read  their  briefs,  and  all  of  the  casea 
cited  by  them,  and  while  assenting  to  many  of  the 
propositions  contended  for,  we  do  not  agree  that  a 
single  decision  cited,  nor  one  discovered  by  our  re- 
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searches,  is  at  variance  with  our  holding.  We  do  not 
find  it  necessary  to  affirm  or  deny  the  propositions 
that  the  transcript  of  the  proceedings  sought  to  be  re- 
viewed may  properly  be  filed  as  an  exhibit  with  the 
complaint,  nor  that  more  of  the  proceedings  than  will 
disclose  the  error  complained  of  need  be  filed,  nor  that 
the  effect  of  the  proceedings  to  review  is  the  same  as 
an  appeal,  nor  that  errors  subject  to  review  are 
such  as  might  be  considered  upon  appeal.  These 
are  the  propositions  passed  upon  in  the  cases  cited 
by  counsel.  Nor  do  we  agree  that  the  questions 
in  the  decisions  cited  bear  any  analogy  to  the 
questions  passed  upon  in  th6  original  opinion.  We 
do  not  accept  the  conclusion  that  any  statement 
constituting  a  sufficient  assignment  of  error,  if  in- 
dorsed upon  the  transcript  on  appeal,  is  sufficient  as 
a  complaint  for  review.  No  decision  which  has  come 
to  our  attention  so  decides.  As  to  assignments  of  er- 
ror the  statute,  section  656,  Homer's  R.  S.  1897,  pro- 
vides that  '^No  pleadings  shall  be  required  in  the  Su- 
preme Court  upon  appeal,  but  a  specific  assignment  of 
all  errors  relied  upon  ♦  ♦  ♦  shall  be  assigned,'' 
etc.  As  to  the  proceedings  for  review,  the  statute,  sec- 
tions 615,  616,  617,  Horner's  K.  8.  1897,  provide  that 
it  shall  be  by  complaint.  A  complaint  is  defined  by 
the  code  to  be  "a  statement  of  the  facts  constituting 
the  cause  of  action,  in  plain  and  concise  language, 
without  repetition,  and  in  such  manner  as  to  enable 
a  person  of  common  understanding  to  know  what  is 
intended."  Section  338,  Horner's  R.  S.  1897.  To  say 
that  the  provision  as  to  assigning  error  on  appeal 
satisfies  the  statute  as  to  proceedings  in  review  would 
be  nothing  less  than  judicial  legislation,  and  no  de- 
cision, as  we  have  said,  goes  to  any  such  limits.  In- 
deed, there  seeins  to  be  no  requirement  for  construc- 
tion, as  the  provisions  are  perfectly  plain,  and  the  leg- 
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islature  has  made  the  distinction  by  it  deemed  wise. 
Conceding  that  the  record  may  be  filed  as  an  .exhibit, 
there  is  no  reason  for  holding  that  it  may  supply  the 
allegations  necessary  to  constitute  the  complaint.  In 
no  instance  where  the  instrument  indisputably  con- 
stitutes the  basis  of  the  action  is  it  held  to  dispense 
with  allegations  in  the  complaint.  Respect  for  the 
provisions  of  the  statute  requiring  a  complaint,  in 
proceedings  for  review,  renders  it  impossible  to  accept 
the 'Conclusion  that  allegations  disclosing  the  errors 
complained  of  may  be  made  by  a  general  reference  to  a 
voluminous  transcript,  accompanying  the  pleading 
as  an  exhibit.  It  is  sug'gested  that  it  was  an  error  in 
this  case,  and  in  the  case  of  Jamison  v.  Lake  Erie^  etc.. 
R.  R.  Co.,  149  Ind.  521,  to  apply  the  rule  that  in  a 
complaint  for  a  review  for  newly-discovered  evidence, 
the  exhibited  record  will  not  supply  allegations  as  to 
the  character  of  the  action  and  the  materiality  of  the 
evidence,  as  held  in  Anderson  v.  Hathaway,  130  Ind. 
528;  Davis  v.  Davis,  145  Ind.  4,  and  other  cases.  Just 
why  a  general  reference  to  the  exhibit  for  errors  of 
law  should  be  sufficient  in  the  one  case,  and  in  the 
other  specific  allegations  as  to  the  character  of  the  ac- 
tion and  the  pertinency  and  materiality  of  the  evi- 
dence must  be  made,  we  do  not  observe.  Would  it  not 
answer  the  rule  of  the  one  case,  when  applied  to  the 
other,  to  allege  generally  the  discovery,  the  diligence, 
and  exhibit  the  new  evidence,  and  the  transcript  of 
the  original  proceedings  and  evidence? 

If  less  than  a  complaint,  within  the  statutory  defi- 
nition, is  permitted  in  the  one  case  it  should  be  in 
the  other.  The  court  in  considering  either  can  have 
the  same  source  of  information  in  one  as  in  the  other, 
— ^the  transcript.  Nor  need  there  be  any  misunder- 
standing  that  under  the  case  of  Jamison  v.  Lake  Erie 
R,  R.  Co.,  svpra,  and  this  case,  it  is  necessary  to  set  out 
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the  proceedings  of  the  original  suit  or  action  in  full  in 
the  body  of  the  complaint,  or  that  any  part  of  the 
record  must  be  incorporated  in  the  complaint. 

We  hold  that  it  is  necessary  to  allege  the  condition 
of  the  record  so  as  to  advise  the  court  of  the  existence 
of  the  error  or  errors  relied  upon.  The  pleading  is  not 
a  sufficient  complaint  if,  when  its  allegations  are  pre- 
sented to  the  court,  the  court  cannot  say,  "If  sup- 
ported by  the  record,  this  was  error."  The  rule  upon 
which  this  case  was  decided  was  adhered  to  in  Find- 
ling  V.  LetciSy  148  Ind.  429,  and  Jamison  v.  Lake  Erie, 
^ic.y  R.  R.  Co.j  snpra.      • 

Complaint  is  made  also,  that  we  decided  the  case 
upon  a  question  not  discussed  by  counsel.  The  suffi- 
ciency of  the  complaint  was  discussed,  and  we  deemed 
it  our  duty,  seeing  the  deficiency  in  it,  to  uphold  the 
judgment  of  the  trial  court,  although  attention  to  that 
particular  deficiency  may  not  have  been  called  by 
<^ounsel.  We  may  not  ignore  what  we  do  see  that 
will  prevent  a  reversal  of  the  judgment.  Big  Creek 
Stone  Co.  v.  Seward,  144  Ind.  205 ;  Martin  v.  Martin,  74 
Ind.  207;  Jones  v.  Castor,  96  Ind.  307.  As  said  in  Mar- 
tin, V.  Martin,  supra :  "We  never  go  beyond  the  brief  of 
the  appellant  to  search  the  record  in  quest  of  errors 
which  have  not  been  pointed  out  in  the  brief;  but  the 
appellee,  without  filing  any  brief  at  all,  is  entitled  to 
the  benefit  of  everything  in  the  record  which  may  pre- 
vent a  reversal  of  the  judgment  upon  the  errors  as- 
signed; and',  because  the  counsel  on  both  sides  may 
discuss  some  questions  with  very  great  learning  and 
ability,  as  was  done  in  this  case,  we  are  not,  therefore, 
permitted  to  shut  our  eyes  against  the  fact,  which  we 
cannot  otherwise  help  seeing,  that  the  question  is  not 
in  the  record.  The  silence  of  the  appellee  on  any  point 
is  not  equal  to  an  agreement  to  waive  the  point;  the 
burden  is  on  the  appellant  to  show  the  error  which  he 
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has  assigned.  Powell  Appel.  Proceed.  125-8.  If  there 
are  points  in  the  record  which  counsel  do  not  suggest, 
and  we  do  not  perceive  them,  there  are  numerous  de- 
cisions that  we  will  not  consider  such  points  on  a  pe- 
tition for  a  rehearing,  but  there  is  no  rule  which  per- 
mits us  to  ignore  what  we  do  see.  We  read  the  briefs 
of  counsel,  but,  as  the  appeal  is  tried  by  the  record^ 
we  examine  that  too."    The  petition  is  overruled. 


161     tfl 

^^     .  The  CrrY  op  Evansville  v.  Senhenn. 

[No.  18,024.    Filed  Sept  15, 1897.    Rehearing  denied  June  29,  1898.] 

.Parent  and  CBUD.-^Damagea, — Action  by  Child.— Contributory  Neg- 
ligence of  Parents  Not  Imputable  to  Child. — The  negligence  of  the 
parents  of  an  infant  of  such  tender  years  as  incapacitates  it  to 
exercise  due  care  cannot  be  imputed  to  the  child  as  contributory 
negligence  of  the  child,  in  an  action  by  the  child  for  damages  caused 
by  the  negligence  oi  defendant.  Lafayette,  etc,  22.  R,  Co,  v.  Huff- 
man, 28  Ind.  287,  and  Hathaway  y.  Toledo,  etc.,  J2.  W.  Co.,  46  Ind. 
25,  overruled  in  part.    pp.  4S-57, 

Municipal  Corporations.  —  Streets.  —  Obstruction.  —  Damages. —  A 
city  is  not  liable  for  damages  resulting  from  the  negligence  of  & 
contractor  who  in  supplying  such  city  with  lumber  had  piled  sam& 
in  the  street,  where  the  city  had  no  notice  of  such  negligent  act, 
either  express  or  impUed.    pp.  dS-SX. 

Same.  — Streets. —  Obstructions.  —  Builder's  Material. —  Damages.  -—  A 
city  is  not  liable  in  damages  for  injuries  resulting  from  the  negU* 
gent  acts  of  a  builder  in  placing  lumber  in  the  street,  unless  it  had 
notice,  express  or  implied,  that  the  lumber  had  been  placed  in  the 
street  and  that  it  was  in  a  dangerous  condition,    pp.  68-61. 

Appeal  and  Error. — Rehearing.— A,  question  raised  for  the  first  time 
on  a  petition  for  a  rehearing  which  might  have  been  raised  before 
is  not  entitled  to  notice,   pp.  St,  6S. 

From  the  Warrick  Circuit  Court.    Reversed. 

George  A.  Cunningham,  for  appellant. 

J.  E.  Williamson  and  D.  C.  Oivens,  for  appellee. 

McCabe,  C.  J. — The  appellee  sued  the  appellant  in: 
the  superior  court  of  Vanderburji:  county  for  damages 
arising  from  a  personal  injury  caused  by  the  falling  of 
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a  pile  of  lumber  through  the  alleged  uegligence  of  ap- 
pellant^ resulting  in  the  loss  of  appellee's  foot,  in 
August,  1874,  when  she  was  but  about  five  years  old. 
The  venue  was  changed  to  the  Warrick  Circuit  Court, 
where  a  trial  resulted  in  a  verdict  and  judgment  for 
the  defendant.  On  an  appeal  to  this  court  that  judg- 
ment was  reversed  for  error  in  instructing  the  jury. 
Senhenn  v.  City  of  Evansville,  140  Ind.  675.  On  the  re- 
turn of  the  case  to  the  circuit  court  another  trial  re- 
sulted in  a  verdict  and  judgment  for  the  plaintiff  over 
defendant's  motion  for  a  new  trial.  The  only  error  as- 
signed is  upon  the  action  of  the  trial  court  in  overrul- 
ing appellant's  motion  for  a  new  trial.  The  only  errors 
complained  of  and  urged  by  appellaM  under  that  mo- 
tion are  the  giving  and  refusal  of  certain  fnstructions 
by  the  trial  court 

One  of  the  most  important  questions  in  the  case 
arises  upon  the  court's  refusal  to  give  instruction 
number  thirteen  asked  by  the  appellant,  reading  as 
follows:  '^If  the  plaintiff's  parents  knew  that  the  pile 
of  lumber  was  in  the  street,  and  was  dangerous  and 
liable  to  fall,  then  it  was  their  duty  to  exercise  reason- 
able care  in  keeping  the  plaintiff  away  from  the  same; 
and  if  they  failed  to  exercise  such  reasonable  care,  and 
such  failure  directly  contributed  to  the  injury,  then 
the  plaintiff  cannot  recover."  The  evidence  was  such 
as  to  make  this  instruction  applicable  if  it  expresses 
the  law  correctly  on  the  facts.  This  instruction  raises 
one  of  the  most  vexed  questions  in  the  law.  It  is  well 
settled  that  an  infant  of  tender  years  is  deemed  in  law 
not  possessed  of  sufficient  discretion  to  make  it  guilty 
of  negligence  for  its  failure  to  exercise  due  care  for 
its  own  safety.  Shearman  &  Redfield  on  negligence 
(3d  ed.),  48  and  note  1;  2  Thomp.  Neg.  1181.  On  that 
point  there  is  no  conflict  of  opinion.  But  there  is  a 
sharp  conflict  of  opinion  between  courts  of  last  re- 
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sort  as  to  whether  ,the  negligence  of  the  parent  or 
guardian  having  the  custody  and  control  of  such  in- 
fant in  exposing  it  to  danger  from  the  negligence  of 
others  whereby  it  is  injured,  can  be  attributed  to  such 
infant  so  as  to  defeat  its  right  of  recovery  therefor.  It 
is  contended  by  appellee's  counsel,  in  support  of  the 
correctness  of  the  court's  action,  that  the  overwhelm- 
ing weight  of  judicial  decisions  condemns  the  instruc- 
tion, while  appellant  contends  that  this  court  is  com- 
mitted to  the  doctrine  expressed  by  the  instruction  in  a 
long  line  of  its  own  decisions  in  proof  of  which  we  are 
cited  to  the  cases  of  Pittsburg,  etc.,  R.  W.  Co.  v.  Vining^a 
Admr.y  27  Ind.  613;  Lafayette,  etc.,  R.  R.  Co.  v. 
Huffman,  28  Ind.  287;  Jeffersonville,  etc.,  R.  R.  Co. 
v.  Bowen,  #0  Ind.  545;  Hathaway  v.  Toledo,  etc.,  R. 
W.  Co.,  46  Ind.  25;  Evansville,  etc..  R.  R.  Co.  v. 
Wolf,  59  Ind.  89;  MayhewY.  Bums,  1^  Ind.  328;  In- 
dianapolis, etc.,  R.  W.  Co.  V.  Pitzer,  109  Ind.  179; 
Louisville,  etc.,  R.  W.  Co.  v.  Shanks,  132  Ind,  395;  In- 
dianapolis, etc.,  R.  W.  Co.  V.  Wilson,  134  Ind.  95; 
Cleveland,  etc.,  R.  W.  Co.  v.  Keely,  138  Ind.  600. 

But  it  is  contended  by  appellant's  counsel  that  the 
question  here  involved,  namely,  whether  the  contribu- 
tory negligence  of  the  parents  of  an  infant  plaintiff  of 
such  tender  years  as  incapacitates  it  to  exercise  due 
care  is  imputable  to  the  child,  was  not  presented,  con- 
sidered, or  decided  in  any  of  these  cases.  This  claim 
is  a  little  too  broad.  That  question  may  not  have  been 
presented  or  considered  in  any  of  those  cases,  and  we 
are  inclined  to  think  that  is  true.  But  in  two  of  the 
cases  only  wa^*  it  decided.  It  is  recognized  as  es- 
tablished law  everywhere  that  in  an  action  by  a  par- 
ent on  account  of  the  death  of  such  an  infant  of  tender 
years  under  statutes  for  the  death  of  the  child  caused 
by  the  negligence  of  the  defendant  and  for  loss  of 
services  where  death  did  not  ensue,  at  common  law, 
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the  parent's  negligence  through  which  the  child  was 
exposed  to  the  danger  contributing  to  the  injury  de- 
feats the  parent's  action,  it  being  recognised  that 
there  is  no  difference  in  the  effect  of  such  negligence 
on  the  part  of  the  parent  in  such  an  action  and  the 
effect  of  his  negligence  contributing  to  an  injury  to 
his  own  person  or  property.  In  either  case  he  at- 
tempts to  found  an  action  for  damages  on  his  own  neg- 
ligence and  wrong,  which  would  be  manifestly  unjust 
as  well  as  against  principle  and  authority.  But  where 
the  child  brings  the  action  to  recover  damages  for  its 
own  injury,  where  the  judgment  recovered  must  inure 
to  its  own  exclusive  benefit,  where  its  improvident  ac- 
tions contributed  to  such  injury,  manifestly  a  very 
different  question  is  presented.  The  law  taking  cog- 
nizance of  its  want  of  discretion,  and  that  its  tender 
years  renders  it  impossible  for  it  to  know  any  better, 
exemptsat  from  the  charge  of  negligence. 

Upon  what  principle  then,  we  are  led  to  inquire,  may 
its  parent's,  guardian's  or  custodian's  negligence  be 
imputed  to  it  so  as  to  take  away  its  property  in  its 
cause  of  action  for  defendant's  negligence  making  it 
a  cripple  for  life?  We  know  of  none  unless  this  court 
is  by  its  previous  decisions  irretrievably  committed  to 
that  doctrine. 

The  first  case  cited  above,  viz.,  Pittsburg,  etc.,  R.  W. 
Co.  V.  Vining^s  Admr.,  supra,  was  a  case  where  the 
father  as  administrator,  recovered  the  judgment  for 
the  death  of  his  son  through  the  negligence  of  the  de- 
fendant railway  company.  The  judgment  was  re- 
versed for  error  in  overruling  a  demurrer  to  the  com- 
plaint assigning  for  cause  insuflSciency  of  facts;  (2) 
that  the  plaintiff  had  no  legal  capacity  to  sue  as  ad- 
ministrator of  his  infant  son.  It  was  held  that  the 
right  of  action  by  the  statute  was  in  the  father  as 
such,  and  not  in  the  administrator,  and  it  was  further 
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held  that  the  complaint  was  bad  for  failure  to  allege 
that  the  parents  of  the  infant,  which  was  seven  years  of 
age,  were  free  from  contributory  negligence,  and  it 
was  also  held  that  the  evidence  was  insufBicient.  This 
decision  was  clearly  right,  because  under  the  statute 
the  cause  of  action,  if  any  existed,  belonged  to  the 
father  as  such.  That  right  of  action  for  the  negligence 
of  the  defendant  could  only  be  maintained  by  him 
by  allegation  and  proof  that  his  own  negligence  did 
not  contribute  to  the  injury  sued  for,  as  in  any  other 
suit  by  him  for  negligence.  There  was  not  any  ques- 
tion made,  as  there  could  not  have  been  made  any 
question  in  the  case  as  to  the  imputability  of  the  par- 
cent's  negligence  to  the  injured  child.  Yet  this  court, 
in  support  of  its  conclusion,  cited  the  leading  case, 
and  the  one  which  originated  the  doctrine  of  imput- 
ing the  negligence  of  the  parent  or  custodian  to  the 
child,  namely,  Hartfield  v.  Roper,  21  (N.  Y.)  Wend.  615 
decided  by  the  supreme  court  of  New  York  in  1839. 
While  that  case  decides  that  the  contributory  negli- 
gence of  the  parent  may  defeat  an  action  for  injury 
through  negligence  to  an  infant  who  is  7wn  sui  juris, 
making  it  to  that  extent  applicable,  and  afifords  sup- 
port to  the  conclusion  reached  in  the  Vining  case,  yet 
Hartfield  v.  Roper,  supra,  goes  further,  and  originates 
the  doctrine  of  the  imputability  of  the  parent's  negli- 
gence to  the  child  so  as  to  defeat  its  right  of  action, 
a  proposition  hot  involved  in  the  Vining  case. 

The  next  case  in  which  any  question  of  the  sort  was 
involved,  coming  up  before  this  court,  was  Lafayette, 
etc.,  R.  R.  Co.  V.  Hnfman,  supra,  and  that  case  did  in- 
volve the  precise  question  here  involved,  but  it  ap- 
pears from  the  case  that  this  court  did  not  think  any 
other  or  different  question  was  presented  than  that 
presented  and  decided  in  the  Vining  case.  There  is  not 
a  word  in  the  case  that  indicates  that  this  court  in- 
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tended  to  decide  that  an  infant  non  mii  juria  injured  by 
negligence  is  chargeable  with  the  negligence  of  its 
parents  contributing  to  its  injury.  The  case  is  de- 
cided upon  the  theory,  simply,  that  the  parent's  negli- 
gencecontributingtothe  injury  defeats  the  action.  The 
only  authority  cited  for  such  conclusion  is  the  Vining 
case,  and  that  this  court  supposed  it  was  deciding 
nothing  but  the  same  question  that  had  been  decided 
by  it  in  that  case  is  clearly  evidenced  by  the  language 
in  reference  thereto  in  the  HufFman  case  as  follows: 
^*We  are  clear  that  the  law  was  correctly  stated,  [in 
the  Vining  case]  and  its  application  to  this  case  cannot 
be  questioned."  That  case  was  correctly  decided,  as 
we  hare  already  seen,  and  that  seems  to  be  all  this 
court  supposed  it  was  deciding  in  the  Huffman  case, 
the  opinion  being  delivered  in  both  cases  by  the  same 
judge,  Ray.  But  the  latter  case  necessarily  decides  an 
entirely  different  question  than  the  former,  namely, 
that  the  negligence  of  the  parent  may  be  imputed  to 
the  injured  child  who  is  non  aui  juris  so  as  to  defeat  its 
action  for  its  own  injury  caused  by  a  defendant's  neg- 
ligence. 

The  most  cogent  reasons  ought  to  be  shown  why 
«uch  an  inconsiderate  judgment  should  bind  this  court 
to  a  rule  thus  inadvertently  established,  and  without 
consideration  of  the  real  question  involved  and  de- 
cided. We  are  now  for  the  first  time  in  the  history  of 
our  court  asked  to  give  the  question  consideration, 
and  say  whether  in  our  judgment,  the  law  imputes  the 
X»arent's  negligence  to  the  child  non  stii  juris  in  such 
an  action.  The  decision  in  the  Huffman  case  is  the 
principal  barrier  to  such  consideration  and  decision, 
and  while  it  is  the  policy  of  the  law  not  to  depart  from 
decisions  previously  made  by  a  court  of  last  resort,  yet 
the  same  law  does  require  such  departure  where  ad- 
herence to  such  decisions  would  be  productive  of  more 


48  SUPREME  COUET  OF  INDIANA, 

The  City  of  EvansTille  v,  Senhenn. 

evil  than  the  departure  therefrom,  and  the  establish- 
ment of  the  better  and  sounder  rule.  It  is  very  sel- 
dom that  a  departure  from  decisions  which  establish 
a  rule  of  property  can  be  justified.  But  the  decision 
in  the  Hufifman  case  does  not  establish  a  rule  of  prop- 
erty. The  only  other  case  in  this  court  that  can  be  con- 
strued  into  holding  to  the  doctrine  necessarily  in- 
volved in  the  decision  in  the  Huffman  case  is  Hatha- 
\my  V.  Toledo,  etc.,  R.  W.  Co.,  46  Ind.  25.  That  case  did 
necessarily  involve  the  same  question  involved  and 
decided  in  the  Huffman  case.  And  for  the  first  time 
this  court  seemed  to  realize  what  had  been  decided 
without  consideration  in  the  Huffman  case  in  the  fol- 
lowing language  by  Downey,  J.,  delivering  the  opinion 
of  the  court,  namely:  "It  seems  harsh  to  apply  this 
doctrine  to  a  case  where  damage  occurs  to  a  child, 
and  yet  the  application  is  made,  and  this  whether  the 
fault  is  that  of  the  child  itself  or  the  negligence  of 
the  person  under  whose  immediate  care  it  is.  *  *  * 
This  doctrine  is  sanctioned  by  several  decisions 
of  this  court.  Pittsburgh,  etc.,  R.  W.  Co.  v.  Vining^a 
A  dmr.,  27  Ind.  513;  Lafayette,  etc.,  R.  R.  Co.  v.  Huff  many 
26  Ind.  287;  Jeffersonville,  etc.,  R.  R.  Co.  v.  Bowen,  40 
Ind.  545."  This  language  sounds  more  like  an  apology 
than  the  decision  of  a  great  principle. 

All  the  other  cases  decided  by  this  court  to  which 
we  have  been  referred,  named  in  the  forepart  of  this 
opinion,  including  the  Bowen  case  in  40  Ind.,  the  last 
case  cited  in  the  foregoing  quotation  with  certain  ex- 
ceptions hereinafter  mentioned,  are  cases  where  the 
parent  sues  for  damages  to  him  on  account  of  loss  of 
services  at  common  law  or  under  the  statute,  and  the 
rule  was  correctly  applied  that  his  negligence  in  ex- 
posing his  child  contributing  to  the  injury  defeated 
his  action,  which  has  no  influence  whatever  on  the 
question  now  before  us.    But  the  marked  distinction 
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between  the  two  classes  of  cases  was  wholly  lost  sight 
of  by  this  court  in  deciding  the  Huffman  case  and  the 
Hathaway  case.  The  observations  of  C.  J.  Beasley  in 
discussing  Harifield  y.  Ropery  supra^  speaking  for  the 
supreme  court  of  New  Jersey,  are  so  pertinent  that 
we  adopt  them.  ^^The  problem  is,  whether  an  infant 
of  tender  years  can  be  vicariously  negligent,  so  as  to 
deprive  itself  of  a  remedy  that  it  would  otherwise  be 
entitled  to.  In  some  of  the  American  states  this  ques- 
tion has  been  answered  by  the  courts  in  the  affirm- 
ative, and  in  others  in  the  negative.  To  the  former  of 
these  classes  belongs  the  decision  in  Hartfield  v.  Roper 
reported  in  21  Wend.  616.  This  case  appears  to  have 
been  one  of  first  impression  on  this  subject,  and  it  is 
to  be  regarded,  not  only  as  the  precursor,  but  as  the 
parent  of  all  the  cases  of  the  same  strain  that  have 
since  appeared. 

"The  inquiry  with  respect  to  the  effect  of  the  neg- 
ligence of  the  custodian  of  the  infant,  too  young  to  be 
intelligent  of  situations  and  circumstances,  was  di- 
rectly presented  for  decision  in  the  primary  case  thus 
referred  to.  *  *  *  *  It  is  obvious  that  the  ju- 
dicial theory  was,  that  the  infant  was,  through  the 
medium  of  its  custodian,  the  doer,  in  part,  of  its  own 
misfortune,  and  that,  consequently,  by  force  of  the 
well  known  rule,  under  such  (Auditions,  he  had  no 
right  to  an  action.  This,  of  course,  was  visiting  the 
child  for  the  neglect  of  the  custodian,  and  such  inflic- 
tion is  justified  in  the  case  cited  in  this  wise:  *The 
infant,'  says  the  court,  ^is  not  sui  juris.  He  belongs  to 
another,  to  whom  discretion  in  the  care  of  his  person  is 
exclusively  confided.  That  person  is  keeper  and  agent 
for  this  purpose;  in  respect  to  third  persons  his  act 
must  be  deemed  that  of  the  infant;  his  neglects  the 
infant's  neglect.' 

Vol.  181—4 
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"It  will  be  observed  that  the  entire  context  of  this 
quotation  is  the  statement  of  a  single  fact,  and  a  de- 
duction from  it, — ^the  premise  being,  that  the  child 
must  be  in  the  care  and  charge  of  an  adult,  and  the  in- 
ference being  that,  for  that  reason,  the  neglects  of  the 
adult  are  the  neglects  of  the  infant.  But  surely  this  is, 
conspicuously,  a  non  aequitur.  How  does  the  custody 
of  the  infant  justify,  or  lead  to,  the  imputation  of  an- 
other's fault  to  him?  The  law,  natural  and  civil,  puts 
the  infant  under  the  care  of  the  adult,  bu^t  how  can 
this  right  to  care  for  and  protect  be  construed  into  a 
right  to  waive,  or  forfeit  any  of  the  legal  rights  of  the 

I  infant?  The  capacity  to  make  such  waiver  or  for- 
feiture is  not  a  necessary,  or  even  convenient,  inci- 
dent of  this  ofBice  of  the  adult,  but,  on  the  contrary, 
is  quite  inconsistent  with  it,  for  the  power  to  protect 
is  the  opposite  of  the  power  to  harm,  either  by  act  or 
omission.  In  this  case  in  Wendell  it  is  evident  that 
the  rule  of  law  enunciated  by  it  is  founded  in  the  the- 
ory that  the  custodian  of  the  infant  is  the  agent  of 
the  infant;  but  this  is  a  mere  assumption  without  legal 
basis,  for  such  custodian  is  the  agent,  not  of  the  in- 
fant, but  of  the  law.  If  such  supposed  agency  existed, 
it  would  embrace  many  interests  of  the  Infant,  and 
could  not  be  confined  to  the  single  instance  where  an 
injury  is  inflicted  by  the  co-operative  tort  of  the  guard- 
ian. And  yet  it  seems  certain  that  such  custodian 
cannot  surrender  or  impair  a  single  right  of  any  kind 
that  is  vested  in  the  child,  nor  impose  any  legal  bur- 
den upon  it.  If  a  mother  traveling  with  her  child  in 
her  arms  should  agree  with  a  railway  company,  that 
in  case  of  an  accident  to  such  infant  by  reason  of 
the  joint  negligence  of  herself  and  the  company,  the 
latter  should  not  be  liable  to  a  suit  by  the  child,  such 
an  engagement  would   be   plainly   invalid    on   two 

,  grounds — first,  the  contract  would    be   contra   bono^ 
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tnoreSy  and,  second,  because  the  mother  was  not  the 
agent  of  the  child  authorized  to  enter  into  the  agree- 
ment. Nevertheless,  the  position  has  been  deemed 
defensible,  that  the  same  evil  consequences  to  the  in- 
fant will  follow  from  the  negligence  of  the  mother  in 
the  absence  of  such  supposed  contract,  as  would  have 
resulted  if  such  contract  should  have  been  made,  and 
should  have  been  held  valid. 

"In  fact,  this  doctrine  of  the  imputability  of  the  mis- 
feasance of  the  keeper  of  the  child  to  the  child  itself, 
is  deemed  to  be  a  pure  interpolation  into  the  law,  for 
until  the  case  under  criticism  it  was  absolutely  un- 
known; nor  is  it  sustained  by  legal  analogies.  In- 
fants have  always  been  the  particular  objects  of  the 
favor  and  protection  of  the  law.  In  the  language  of 
an  ancient  authority  this  doctrine  is  thus  expressed: 
^The  common  principle  is,  that  an  infant  in  all  things 
which  sound  in  his  benefit  shall  have  favor  and  pre- 
ferment in  law  as  well  as  another  man,  but  shall  not 
be  prejudiced  by  anything  in  his  disadvantage.'  9  Yin. 
Abr.  374.  ♦  ♦  ♦  ♦  Nothing  could  be  more  to 
the  prejudice  of  an  infant  than  to  convert,  by  con* 
struction  of  law,  the  connection  between  himself  and 
his  custodian  into  an  agency  to  which  the  harsh  rule  of 
respondeat  superior  should  be  applicable.  The  answer- 
ableness  of  the  principal  for  the  authorized  acts  of  his 
agent  is  not  so  much  the  dictate  of  natural  justice  as 
of  public  policy,  and  has  arisen,  with  some  propriety, 
from  the  circumstances,  that  the  creation  of  the 
agency  is  a  voluntary  act,  and  that  it  can  be  con- 
trolled and  ended  at  the  will  of  its  creator.  But  in 
the  relationship  between  the  infant  and  its  keeper,  all 
these  decisive  characteristics  are  wholly  wanting. 
The  law  imposes  the  keeper  upon  the  child,  who,  of 
course,  can  neither  control  nor  remove  him,  and  the 
injustice,  therefore,  of  making  the  latter  responsible. 
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in  any  measure  whatever,  for  the  torts  of  the  former, 
would  seem  to  be  quite  evident.  Such  subjectivity 
v/ould  be  hostile,  in  every  respect,  to  the  natural 
rights  of  the  infant,  and,  consequently,  cannot,  with 
any  show  of  Veason,  be  introduced  into  that  provision 
which  both  necessity  and  law  establish  for  his  pro- 
tection. Nor  can  it  be  said  that  its  existence  is 
necessary  to  give  just  enforcement  to  the  rights  of 
others.  When  it  happens  that  both  the  infant  and  its 
custodian  have  been  injured  by  the  co-operative  neg- 
ligence of  such  custodian  and  a  third  party,  it  seems 
reasonable,  at  least  in  some  degree,  that  the  latter 
should  be  enabled  to  say  to  the  custodian,  you  and  I  by 
our  common  carelessness,  have  done  this  wrong,  and 
therefore,  neither  can  look  to  the  other  for  redress; 
but  when  such  wrongdoer  says  to  the  infant,  your 
guardian  and  I,  by  our  joint  misconduct,  have  brought 
this  loss  upon  you,  consequently  you  have  no  right  of 
action  against  me,  but  you  must  look  for  indemnifica- 
tion to  your  guardian  alone,  a  proposition  is  stated 
that  appears  to  be  w^ithout  any  basis  either  in  good 
sense  or  law.  The  conversion  of  the  infant,  who  is  en- 
tirely free  from  fault,  into  a  wrongdoer,  by  imputa- 
tion, is  a  logical  contrivance  uncongenial  with  the 
spirit  of  jurisprudence.  The  sensible  and  legal  doc- 
trine is  this,  an  infant  of  tender  vears  cannot  be 
charged  with  negligence;  nor  can  he  be  so  charged 
with  the  commission  of  such  fault  by  substitution*  for 
he  is  incapable  of  appointing  an  agent,  the  conse- 
quence being  that  he  can,  in  no  case,  be  considered  to 
be  the  blamable  cause,  either  in  whole  or  in  part,  of  his 
own  injury.  There  is  no  injustice,  nor  hardship,  in 
requiring  all  wrongdoers  to  be  answerable  to  a  person 
who  is  incapable  either  of  self  protection  or  of  being  a 
participator  in  their  misfeasance. 

"Nor  is  it  to  be  overlooked  that  the  theory  here  re- 
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pndiated,  if  it  should  be  adopted,  would  go  the  length 
of  making  an  infant  in  its  nurse's  arms  answerable  for 
all  the  negligences  of  such  nurse  while  thus  em- 
ployed in  its  service.  ♦  ♦  ♦  ♦  if  the  neglects  of 
the  guardian  are  to  be  'regarded  as  the  neglects  of 
the  infant,  as  was  asserted  in  the  New  York  decision, 
it  would,  from  logical  necessity,  follow,  that  the  in- 
fant must  indemnify  those  who  should  be  harmed  by 
such  neglects.  That  such  a  doctrine  has  never  pre- 
vailed is  conclusively  shown  by  the  fact  that  in  the  re- 
ports there  is  no  indication  that  such  a  suit  has  ever 
been  brought. 

^'It  has  already  been  observed  that  judicial  opinion, 
touching  the  subject  just  discussed,  is  in  a  state  of 
direct  antagonism,  and  it  would,  therefore,  serve  no 
useful  purpose  to  refer  to  any  of  them.  It  is  sufficient 
to  say,  that  the  leading  text  writers  have  concluded 
that  the  weight  of  such  authority  is  adverse  to  the  doc- 
trine that  an  infant  can  become,  in  any  wise,  a  tort- 
feasor by  imputation.  1  Bhearm.  &  R.,  Neg.  75; 
Whart.  Neg.,  section  311;  2  Wood  Railway  Law,  p. 
1284.'*  Newman  v.  Phillipsburgh  Horse  Car  R.  R.  Co.,  52 
N.  J.  L.  446,  8  L.  R.  A.  842. 

In  the  states  of  Alabama,  Connecticut,  Pennsyl- 
vania, North  Carolina,  Tennessee,  Texas,  Georgia, 
Vermont,  Louisiana,  Virginia,  Maryland,  Michigan, 
Mississippi,  New  Hampshire,  Iowa,  Illinois,  Missouri, 
Nebraska,  Ohio,  New  Jersey,  and  perhaps  others,  the 
doctrine  of  Ilartfield  v.  Roper  has  been  distinctly  re- 
pudiated. The  supreme  court  of  North  Carolina  says: 
**The  imputation  of  the  negligence  of  parents  and 
guardians  to  children  of  tender  age  is,  says  Shearman 
&  Redfield  (Vol.  1,  74),  an  invention  of  the  supreme 
court  of  New  York  in  the  *  *  case  of  Hartfield  v. 
Roper,  21  Wend.  615,  and  has  been  followed  in  many 
of  the  decisions  of  that  state,  although  it  is  said 
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by  these  authors  to  be  founded  upon  a  dictum,  which 
has  only  been  assumed  to  be  the  law  by  the  court  of 
last  resort,  put  never  squarely  presented  to  that  tri- 
bunal for  decision.  And  they  further  remark  that  it 
may  well  be  doubted  whether  the  question  has  ever 
been  fully  argued  anywhere,  and  that  the  result  of 
their  examination  of  the  cases  is  to  satisfy  them  *that 
the  last  of  the  long  series  of  so  called  decisions  on  this 
point  is  like  the  first,  a  mere  dictum^  uttered  without 
hearing  argument,  and  without  consideration.' "  Bot- 
toms  V.  Seaboard^  etc.,  R.  R.  Co.,  114  (N.  C.)  699,  25  L.  R. 
A.  784. 

In  reviewing  the  case  of  Hartfield  v.  Roper,  aupra^ 
Mr.  Beach  says,  that  the  doctrine,  as  applied  to  chil- 
dren too  young  to  exercise  discretion,  is  an  anomaly, 
and  in  striking  contrast  with  the  case  of  a  donkey 
which  is  carelessly  exposed  in  the  highway,  and  neg- 
ligently run  down  and  injured,  and  also  with  the  case 
of  oysters  carelessly  placed  in  the  bed  of  a  river,  and 
injured  by  the  negligent  operation  of  a  vessel,  in  both 
of  which  cases  actions  have  been  maintained.  And 
he  forcibly  observes  that  under  the  principle  referred 
to,  the  child,  were  he  an  ass  or  oyster,  would  secure  a 
protection  which  is  denied  him  as  a  human  being  of 
tender  years.  Beach  Contrib.  Neg.,  section  415.  Thi& 
author  in  his  examination  of  the  doctrine,  remarks: 
"It  is  not  true  that  an  infant  is  not  mi  juris.  In 
the  sense  of  being  entitled  to  maintain  an  ac- 
tion for  his  own  benefit  )ie  is  aui  juris.  As  far  as  his 
right  of  action  is  concerned  he  is  in  no  respect  the 
chattel  of  his  father.  ♦  ♦  ♦  The  judgment  [when 
suing  by  guardian  or  next  friend]  if  any  is  recovered^ 
is  the  property  of  the  minor."  Beach  Contrib.  Neg* 
(2d  ed.)  section  128.  The  supreme  court  of  Illinoia 
was  classed  by  text  writers  and  other  courts  as  was 
Indiana,  as  holding  to  the  doctrine  of  Hartfield  v* 
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Roper.  But  the  supreme  court  of  Illinois  in  Chicagoj 
etc.,  R.  W.  Co.  V.  Wilcox,  138  111.  370,  after  reviewing 
twelve  Illinois  decisions  decided  in  1891  against  the 
rule  in  Hart  field  v.  Roper  and  said:  "It  seems  to  be 
assumed  bj  several  of  the  writers  on  the  subject  that 
this  court  is  committed  to  the  doctrine  that  in  a  suit 
by  a  child  to  recover  damages  caused  by  the.  negli- 
gence of  the  defendant,  the  negligence  of  the  plain- 
tiff's parents  or  custodians  may  be  imputed  to  the 
plaintiff  in  support  of  the  defense  of  contributory 
negligence.  While  there  is  in  some  of  the  cases  some 
foundation  for  this  assumption,  yet  in  our  opinion, 
the  question  has  never  been  so  considered  or  deter- 
mined by  this  court  as  to  make  it  the  settled  rule  in 
this  state.  Most  of  the  cases  to  which  reference  is 
made  as  supporting  said  doctrine  were  suits  brought 
by  a  parent  in  his  own  right  or  as  the  legal  represent- 
ative of  the  child,  where  the  death  of  the  child  was 
alleged  to  have  been  caused  by  the  negligence  of  the 
defendant."  After  reviewing  the  Illinois  cases,  that 
court  goes  on  to  say:  "It  is  apparent  that  in  none  of 
the  cases  above  mentioned  was  there  any  occasion 
for  the  court  to  determine  whether,  as  a  rule  of  law, 
the  negligence  of  the  plaintiff's  parents  or  custodian 
would  sustain  the  defense  of  contributory  negligence, 
nor  is  there  any  attempt  in  any  of  them  to  consider 
or  discuss  the  rula  In  several  of  them  language  is 
used  which  would  seem  to  imply  a  tacit  recognition 
of  the  doctrine  of  imputed  negligence,  but  in  none 
of  them  was  the  adoption  of  that  doctrine  essential 
to  the  decision,  nor  can  we  suppose  from  the  language 
used  that  the  court  intended  to  commit  itself  defi- 
nitely to  an  affirmance  of  that  doctrine." 

The  rule  denying  the  doctrine  of  imputed  negli- 
gence is  now  recognissed  and  enforced  by  the  courts 
of  many  of  the  states,  and  is  supported  by  the  rea- 
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soiling  and  anthority  of  text  writers  whose  opinions 
are  justly  entitled  to  a  high  degree  of  consideration. 
Among  them  may  be  mentioned  Mr.  Bishop,  who  in 
Ub  recent  treatise  of  Noncontract  Law  (section  582), 
sa^s:  ^'This  new  doctrine  of  imputed  negligence, 
trkereby  the  minor  loses  his  snit^  not  only  where  he 
is  negligent  himself,  bnt  where  his  father,  grand- 
mother^  or  mother's  maid  Is  negligent,  is  as  flatly  in 
conflict  with  the  established  system  of  the  common 
law  as  anything  possible  to  be  suggested.  The  law 
nerer  took  away  a  child's  property  because  his  father 
was  poor,  or  shiftless  or  a  scoundrel,  or  because  any- 
body who  could  be  made  to  respond  to  a  suit  for  dam- 
ages was  a  negligent  custodian  of  it.  But,  by  the  new 
doctrine,  after  a  child  has  suffered  damages,  whidi 
confessedly,  are  as  much  his  own  as  an  estate  con- 
ferred upon  him  by  gift,  and  which  he  is  entitled  to 
obtain  out  of  any  one  of  several  defendants  who  may 
have  contributed  to  them,  he  cannot  have  them  if  his 
father,  grandmother,  or  mother's  maid  happens  to  be 
the  one  making  the  contribution.  In  these  and  other 
respectA,  it  is  submitted,  the  established  principles 
stated  in  a  preceding  section  are  conclusive  of  the 
propoi^tion  that  the  doctrine  now  in  contemplation 
does  not  belong  to  the  common  law."  To  the  same 
effect  see  Wharton  Neg.,  section  314  ef  seq.;  Beach  on 
Contrib.  Neg.  sections  38-48. 

The  supreme  court  of  Georgia,  in  Atlanta,  etc.^  R.  W. 
Co.  V.  Qrmitt,  93  Ga.  869,  26  L.  R  A.  653,  in  an  able 
opinion  condemning  Hartfield  v.  Roper,  and  speaking 
of  this  Illinois  case,  says:  '4n  many  of  the  text-books 
it  is  stated  that  the  opposite  view  prevails  in  Illinois, 
and  numerous  decisions  of  the  supreme  court  of  that 
state  are  cited  in  support  of  this  statement — seem- 
ingly with  good  reason.  Be  this  as  it  may,  however, 
that  state,  by  its  recent  decisions,  has  'wheeled  into 
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line/  and  joined  tlie  procession  of  those  jurisdictions 
which  have  repudiated  the  doctrine  of  Hartfield  r. 
Roper.'' 

Iowa  was  also  classed  as  one  of  the  states  holding 
to  the  doctrine  of  Hartfldd  v.  Roper  ontil  Wymore  y. 
Mahaska  Counttf,  78  Iowa  896,  6  L.  R.  A.  545,  was  de- 
cided in  1889.  In  that  case  the  Iowa  cases  were  re- 
viewed, and  it  was  held  that  the  previous  decisions 
•of  that  court  had  assumed,  without  deciding,  that  the 
true  doctrine  was  thtit  of  Hartfield  v.  Ropery  but  in 
this  latter  decision  the  court  distinctly  and  emphat- 
IcaUy  repudiated  that  doctrine. 

We  therefore  conclude  that  these  authorities  an- 
nounce and  declare  the  only  correct  rule  of  law  upon 
the  subject,  and  hence  the  cases  of  Lafayette^  etCj  R.  R. 
Co.  V.  Huffman,  28  Ind.  287,  and  Hathaicay  v.  Toledo, 
etc.,  R.  W.  Co.j  46  Ind.  25,  in  so  far  as  they  conflict 
with  the  conclusion  here  reached,  are  overruled.  It 
follows  that  the  court  did  not  err  in  refusing  the  thir- 
teenth instruction. 

One  of  the  cases  decided  by  this  court  and  cited  by 
appellant's  counsel  as  sustaining  the  doctrine  of 
Hartfield  v.  Roper  is  Louisville^  etc.,  R.  W.  Co.  v.  Shanks^ 
132  Ind.  395.  But  that  case  does  not  so  decide,  but 
simply  assumes  that  doctrine  to  be  the  law,  both  par- 
ties seeming  to  concede  that  such  was  the  law. 

Another  one  of  the  list  of  cases  cited  by  appellant 
calling  for  special  mention  is  that  of  Indianapolis,  etc., 
R.  W.  Co.  v.  Wilson,  134  Ind.  95.  The  complaint  was 
held  bad  in  that  case  because  it  showed  that  the  plain- 
tiff, a  boy  nine  years  of  age,  was  guilty  of  contributory 
negligence,  notwithstanding  its  general  averment 
that  he  was  free  from  contributory  negligence,  the 
complaint  having  proceeded  on  the  theory  that  he 
had  sulHcient  age  and  discretion  to  be  chargeable 
with  negligence.     No  question  about  the  imputabil- 
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ity  of  negligence  is  hinted  at  in  the  case,  much  less* 
decided. 

The  only  other  case  in  the  list  cited  by  appellant 
not  embraced  in  the  class  where  the  parent  sues  a& 
parent  for  the  death  of  the  child  under  the  statute  or 
at  common  law  for  loss  of  services  is  Cleveland,  etCy 
R.  W,  Co.  V.  Eeehj,  138  Ind.  600.  No  question  of  the 
imputability  of  the  negligence  of  the  parents  or  cus- 
todians was  involved  or  decided  in  that  case.  The 
plaintiff  was  a  boy,  who  was  eleven  years  old  when  the 
injury  occurred,  suing  by  next  friend.  This  court 
in  answer  to  the  objection  that  the  complaint  did  not 
allege  due  care  on  part  of  the  boy's  parents,  observed: 
"The  appellee  in  this  case  is  suing  for  his  own  injury* 
He  was  himself  capable  of  going  to  school  across  the 
railroad,  and  his  parents  are  not  in  the  case,  nor  ia 
it  necessary  that  they  should  be." 

The  refusal  of  two  other  instructions  is  complained 
of  by  the  appellant,  reading  as  follows:  "Seven.  If  at 
the  time  of  the  injuries  complained  of,  the  defendant 
had  a  contract  with  any  person  to  furnish  it  with 
lumber  by  the  year  or  otherwise,  and  to  deliver  the 
same  to  the  city,  and  such  person  did  in  fact  under 
such  contract,  deliver  said  lumber  and  pile  the  same 
in  the  street,  then  the  act  of  such  person  or  persons 
in  delivering  and  piling  the  same  was  not  the  act  of 
the  city,  and  the  city  would  not  be  liable  for  any 
negligence  of  such  person  in  placing  the  same  in  the 
street,  unless  it  had  notice  thereof,  either  express  or 
implied."  "Twelfth.  If  the  lumber  mentioned  in  the 
complaint  was  not  placed  in  the  street  by  the  city,, 
but  was  placed  there  by  some  one  else,  to  be  used  in. 
the  construction  or  repair  for  a  building,  or  for  any 
other  purpose,  then  the  city  is  not  liable  for  any  ac- 
cident resulting  therefrom  unless  it  had  notice  either 
express  or  implied,  that  the  same  was  in  the  street^ 
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and  that  the  same  was  in  an  unsafe  and  dangerous 
condition." 

The  first  paragraph  of  the  complaint  proceeded 
upon  the  theory,  that  the  city  itself  placed  the  lum- 
ber in  the  street,  and  the  second  that  it  suffered  it  to 
exist  after  notice.  The^e  was  evidence  from  which 
the  jury  might  have  inferred  that  the  lumber  was 
piled  in  the  street  by  sawmill  men  with  whom  the 
city  had  a  contract  for  its  purchase  and  delivery. 
There  was  also  evidence  from  which  the  jury  might 
have  inferred  that  the  lumber  belonged  to  private 
persons,  to  be  used  in  the  erection  of  a  dwelling 
house,  and  with  which  the  city  had  no  connection 
whatever.  The  difficulty  in  determining  the  particu- 
lar puri)ose  for  which  and  by  whom  the  lumber  was 
put  in  the  street  was  greatly  enhanced  by  the  great 
length  of  time  that  had  elapsed  between  the  act  and 
the  bringing  of  the  suit,  being  about  twenty  years. 
But  if  the  city  purchased  lumber  from  outside  par- 
ties, and  such  parties  in  delivering  it,  wrongfully 
piled  it  in  the  street,  such  vendor  of  the  lumber  in  de- 
livering it  to  the  city  was  not  the  agent  of  the  city, 
and  the  city  was  not  liable  for  such  act.  The  gen- 
eral rule  is  that  a  municipal  corporation  is  not 
responsible  for  the  negligence  of  an  independent 
contractor  with  such  corporation.  Leeds  v.  City 
of  Richmond,  102  Ind.  372;  2  Dillon  Mun.  Cor. 
(4th  ed.)  1082.  But,  as  was  held  in  the  former  opinion 
in  this  case,  a  city  which  suffers  an  obstruction  or 
cause  of  danger  to  remain  for  an  unreasonable  length 
of  time  upon  its  streets  or  sidewalks,  so  that  the  city 
might  be  presumed  to  have  notice  of  the  obstruction, 
would  be  liable  therefor  ^to  the  same  extent  as  if  the 
city  had  itself  placed  the  obstruction  or  danger  there 
in  the  first  instance.    Glantz  v.  City  of  South  Bend,  106 
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Ind.  805;  Bullock  v.  Mayor,  etc.,  99  N.  Y.  654,  2  N.  E. 
1  and  notes.  , 

Both  of  the  instructions  seven  and  twelve  involve 
the  principte  of  the  necessity  of  notice  to  the  city,  ex- 
press or  implied,  of  the  existence  of  the  obstruction  or 
danger,  where  the  same  has  not  been  made  by  the  city 
or  som^  of  its  agents.  As  was  said  by  this  court  in  City 
of  Fort  Wayne  v.  DeWitt,  47  Ind.  397,  borrowing  from 
Dillon  on  Mun.  Cor.,  sections  789,  790  (2d  ed.)  "The 
ground  of  the  action  is  either  positive  misfeasance  on 
the  part  of  the  corporation,  its  officers,  or  servants,  or 
by  others  under  its  authority,  in  doing  acts  which 
cause  the  street  to  be  out  of  repair,  in  which  case  no 
other  notice  to  the  corporation  of  the  condition  of  the 
street  is  essential  to  its  liability,  or  the  ground  of  ac- 
tion is  the  neglect  of  the  corporation  to  put  the 
streets  in  repair,  or  to  remove  obstructions  there- 
from, or  to  remedy  causes  of  danger  occasioned  by 
the  wrongful  acts  of  others,  in  which  cases  notice  of 
the  condition  of  the  street,  or  what  is  equivalent  to  no- 
tice, is  necessary,  as  will  presently  be  stated,  to  give  to 
the  person  injured  a  right  of  action  against  the  corpo- 
ration, unless,  indeed,  the  matter  be  otherwise  regu- 
lated by  statute  *  *  *  *.  Where  the  duty  to 
keep  its  streets  in  safe  condition  rests  upon  the  corpo- 
ration, it  is  liable  for  injuries  caused  by  its  neglect  or 
omission  to  keep  the  streets  in  repair,  as  well  as  for 
those  caused  by  defects  occasioned  by  the  wrongful 
acts  of  others.  But,  as  in  such  case,  the  basis  of  the  ac- 
tion  is  negligence,  notice  to  the  corporation  of  the 
defect  which  caused  the  injury,  or  facts  from  which 
notice  thereof  may  reasonably  be  inferred,  or  proof 
of  circumstances  from  which  it  appears  that  the  de- 
fect ought  to  have  been  known  and  remedied  by  it, 
is  essential  to  liability;  for  in  such  cases  the  corpo- 
ration, in  the  absence  of  controlling  enactment,  is 


MAT  TERM,  1898— Vol.  161.  61 

The  Citj  of  Evansrille  v.  Senhenn. 

responsible  only  for  a  reasonable  diligence  to  repair 
the  defect  or  prevent  accidents  after  the  unsafe  con- 
dition of  the  street  is  known,  or  ought  to  have  been 
known,  to  it,  or  its  officers  having  authority  to  act 
respecting  it."  To  the  same  effect  is  Higert  v.  City  of 
Oreencastle,  43  Ind.  574.  According  to  these  princi- 
ples, the  circuit  court  erred  in  refusing  to  give  in- 
structions seven  and  twelve  asked  by  the  appellant 

The  giving  and  refusing  of  other  instructions  are 
complained  of,  but  what  we  have  already  said  covers 
about  all  the  vital  questions  involved  in  such  other 
instructions.  The  circuit  court  erred  in  overruling 
the  motion  for  a  new  trial.  The  judgment  is  reversed, 
and  the  cause  remanded  with  instructions  to  grant  a 
new  trial. 

On  Petition  for  Rehearing. 

McCabe,  J. — A  very  earnest  petition  for  a  rehear- 
ing, supported  by  a  very  elaborate  brief,  is  presented 
in  this  case. 

The  first  fault  found  with  the  original  opinion  is 
that  we  stated  therein  that  the  venue  was  changed 
from  Vanderburgh  to  Warrick  county  before  the  first 
trial.  We  hasten  to  cheerfully  correct  the  error,  if 
error  it  is,  by  saying  that  the  statement  of  appellee's 
counsel  is  probably  correct  to  the  effect  that  the  first 
trial  took  place  in  the  superior  court  of  Vanderburg 
county,  resulting  in  a  judgment  in  favor  of  the  de- 
fendant. After  the  reversal  of  this  judgment  the 
cause  was  remanded  to  the  trial  court,  and  the  venue 
was  then  changed  to  the  Warrick  Circuit  Court.  If 
we  were  "in  error''  in  this  statement,  as  counsel  says 
we  were,  we  were  excusable,  because  the  record 
shows  that  the  first  trial  that  it  gives  any  account  of 
took  place  in  the  Warrick  Circuit  Court.  We  cer- 
tainly ought  not  to  be  criticised  for  strictly  follow- 
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ing  the  record,  especially  in  the  absence  of  any  infop- 
mation  from  the  learned  counsel  that  it  does  not 
speak  the  truth.  Nor  do  we  mean  to  intimate  that 
we  could  accept  the  statement  of  counsel,  in  conflict 
with  the  record  if  the  point  was  material. 

Appellee's  learned  counsel,  in  support  of  the  pe- 
tition for  a  rehearing,  says,  that:  "It  is  not  our  pur- 
pose to  controvert  any  of  the  rules  of  law  laid  down 
by  this  court  in  its  decision  in  thia  case.  We  believe, 
upon  the  other  hand,  that  the  law  is  correctly  stated, 
and  we  have  at  no  time  contended  for  a  different 
statement."  And  counsel  proceeds  to  favor  us  with 
twenty-four  printed  pages  of  a  brief  in  support  of  ap- 
pellee's petition  for  a  rehearing.  And  in  the  very  next 
statement  in  his  brief,  counsel,  as  to  instructions  seven 
and  twelve,  for  the  refusal  of  which  we  reversed  the 
judgment,  says  that,  "both  instructions  seven  and 
twelve  are  contrary  to  the  law."  This,  at  least, 
seems  a  little  difficult  to  understand.  The  principal 
defense  made  of  the  court's  refusal  to  give  instruc- 
tion twelve  is  that  it  was  substantially  given  and  suffi- 
ciently embraced  in  instruction  number  fifteen,  given 
by  the  court  to  the  jury.  We  would  be  fully  justified  in 
refusing  to  consider  this  point  in  support  of  appellee's 
petition  for  a  rehearing,  because  no  such  defense  of 
the  refusal  of  that  instruction  was  made  by  appellee's 
counsel  prior  to  the  petition  for  a  rehearing.  It  has 
often  been  decided  by  this  court  that  a  point  made 
for  the  first  time  on  a  petition  for  a  rehearing  that 
might  have  been  made  before,  is  not  entitled  to  no- 
tice. The  correct  and  orderly  administration  of  jus- 
tice requires  such  a  rule.  Points  must  be  made  in 
the  briefs  filed  before  the  decision  of  the  cause,  if 
they  are  to  be  noticed  on  a  petition  for  a  rehearing. 
Glittering  generalities  will  not  do  in  the  place  of 
points.    But  in  this  case  there  was  not  a  word  said, 
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prior  to  the  petition  for  a  rehearing,  about  instruc- 
tion fifteen  given  by  the  court  embracing  the  substance 
of  the  proposition  couched  in  instruction  twelve  re- 
fused by  the  court,  as  a  justification  or  a  defense  of  the 
court's  refusal  of  instruction  twelve.  The  correct  ad- 
ministration of  justice  does  not  require  this  court  to 
search  a  voluminous  record  to  discover  some  matter 
which  might  tend  to  establish  that  an  erroneous  re- 
fusal of  an  instruction  was  rendered  harmless,  when 
the  party  to  be  benefited  by  such  discovery  is  repre- 
sented in  this  court  by  able  counsel  with  a  volumi- 
nous brief,  wherein  no  effort  is  made  to  point  out 
such  mattel*  or  mention  the  same.  Under  such  cir- 
cumstances this  court  is  justified  in  presuming  that 
no  such  matter  exists.  However,  we  are  inclined 
to  think  that  the  court's  refusal  of  said  instruction 
twelve  was  justified,  on  the  ground  that  the  same  was 
substantially  given  in  the  fifteenth  instruction.  But 
there  is  no  way  of  justifying  the  refusal  of  the  seventh 
instruction,  except  that  it  is  not  the  law  as  applied  to 
the  evidence.  Appellee's  counsel  has  attempted  to 
justify  the  refusal  of  that  instruction,  both  on  the 
ground  that  it  does  not  express  the  law,  and  that  it 
was  not  applicable  to  the  evidence,  and  that  the  evi- 
dence was  not  sufficient  to  establish  the  fact  upon 
which  it  is  based.  We  quote  the  instruction  again: 
**If,  at  the  time  of  the  injuries  complained  of,  the  de- 
fendant had  a  contract  with  any  person  to  furnish 
it  with  lumber  by  the  year,  or  otherwise,  and  to  de- 
liver  the  same  to  the  city,  and  such  person  did  in 
fact,  under  such  contract,  deliver  said  lumber,  and 
pile  the  same  in  the  street,  then  the  act  of  such  per- 
sons in  delivering  and  piling  the  same  was  not  the 
act  of  the  city,  and  the  city  would  not  be  liable  for 
any  negligence  of  such  person  in  placing  the  same 
in  the  street,  unless  it  had  notice  thereof  either  ex- 
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press  or  implied."  Great  stress  is  put  upon  the  word 
"deliver,"  as  used  in  this  instruction.  It  is  contended 
that  there  could  be  no  such  thing  as  a  delivery  of  the 
lumber,  without  an  acceptance  thereof  by  the  city, 
and  many  definitions  of  the  word  "deliver"  in  cases 
of  contracts  for  delivery  of  goods  or  things  are  cited. 
Many  of  them  are  to  the  effect  that  a  delivery  im- 
plies an  acceptance,  and  hence  an  act  of  the  will,  and 
hence  knowledge  on  the  part  of  the  party  to  whom 
delivery  is  made. 

There  are  many  definitions  to  the  word  "deliver.'' 
What  particular  meaning  among  its  many  definitions 
is  to  be  assigned  to  the  word  depends  on  the  connec- 
tion in  which  it  is  used.  The  fourth  definition  given 
to  it  by  Webster  is:  "To  give  forth  in  action  or  exer- 
cise; to  discharge;  as  to  deliver  a  broadside  or  a  ball.'' 
That  is  the  same  meaning  the  word  has  in  the  sen- 
tence, "To  deliver  the  opinion,"  "To  deliver  an  ad- 
dress." The  word  used  in  such  a  connection  does  not 
imply  an  act  of  the  will  on  the  part  of  some  one  else^ 
nor  an  acceptance  of  anything.  Such  was  the  sense 
in  which  it  was  evidently  used  in  instruction  seven, 
as  clearly  indicated  in  the  sentence  reading:  "And  the 
city  would  not  be  liable  for  any  negligence  of  such 
person  in  placing  the  same  in  the  street,  unless  it  had 
notice  thereof,  either  express  or  implied."  If  the 
court  meant  by  the  word  "deliver,"  in  the  previous 
part  of  the  instruction,  to  imply  an  acceptance  by  the 
city,  then  there  would  have  been  no  sense  and  no 
meaning  in  the  words  "unless  it  had  notice  thereof 
express  or  implied."  This  is  so  because  the  city  could 
not  accept  the  lumber  in  a  pile  on  the  street  without 
notice  that  it  was  there.  The  word  "deliver"  in  the 
instruction  evidently  was  intended  to  mean  the  same 
that  the  word  "placing"  in  the  sentence  above  quoted 
from  the  instruction  was  intended  to  mean.    Appel- 
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lee's  counsel  does  not  question  the  plain  meaning  of 
these  words,  ''and  the  city  would  not  be  liable  for 
any  negligence  of  such  person  in  placing  the  same  in 
the  street,  unless  it  had  notice  thereof,  either  express 
or  implied,"  nor  that  they  express  the  law  by  them- 
selves correctly,  but  the  contention  is  that  the  use  of 
the  word  "deliver"  in  the  previous  part  of  the  instruc- 
tion changes  the  meaning  of  these  words.  But  we 
have  shown  that  one  of  the  meanings  of  the  word 
"deliver^'  is  synonymous  with  the  sense  in  which  the 
word  "place"  was  used  in  the  instruction.  But  we 
need  not  descend  into  a  technical  definition  of  every 
word  in  the  instruction.  The  meaning  of  the  whole 
could  not  be  misunderstood  by  the  jury  or  anyone 
else.  It  told  them  in  substance,  that  if  the  persons 
ftrom  whom  the  city  purchased  the  lumber  in  question 
piled  it  in  the  street  without  notice  to  the  city,  ex- 
press or  implied,  that  it  was  so  piled,  the  act  of  plac- 
ing the  lumber  in  the  street  was  not  the  act  of  the 
city,  and  it  was  not  liable  therefor.  Other  instruc- 
tions given  by  the  court  properly  directed  the  jury  as 
to  when  the  city  would  become  liable  if  such  lumber 
pile,  so  wrongfully  placed  in  the  street  without  notice 
to  it,  by  leaving  it  there  an  unreasonable  length  of 
time.  In  addition  to  the  cases  cited  in  the  original 
opinion  that  the  instruction  correctly  expressesd  the 
law,  we  note  a  case  cited  by  appellee's  counsel  in  sup- 
port of  the  petition  for  a  rehearing,  namely,  Wabash, 
etc.,  R.  W.  Co.  V.  Farvevj  111  Ind.  195.  This  case  di- 
rectly and  emphatically  upholds  the  correctness  of 
the  refused  instruction  seven. 

It  is  next  contended  that  because  it  turned  out  on 
the  trial  that  the  contract  the  city  had  with  the  saw- 
mill men  for  the  purchase  of  lumber  was  in  writing, 
and  oral  evidence  of  its  particular  terms  was  excluded 
Vol.  161—6 
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on  objection  by  appellee's  counsel,  therefore  we  must 
treat  the  case  as  if  there  had  been  no  proof  upon  the 
subject.  There  was  enough  evidence  to  show  that  the 
city  had  purchased  the  lumber,  and  that  it  was  hauled 
by  the  sawmill  men  to  the  city.  At  least  the  evidence 
was  sufficient  to  warrant  the  jury  in  so  inferring.  This 
was  sufficient  to  show  the  nature  of  the  transaction, 
and  to  show  that  the  relation  of  master  and  servant 
did  not  exist  between  the  city  and  the  sawmill  men, 
and  hence  the  city  would  not  be  liable  for  their  neg- 
ligence in  .piling  the  lumber  in  the  street,  unless  it 
had  notice,  express  or  implied,  of  such  negligent  act, 
or  suffered  it  to  remain  there  an  unreasonable  length 
of  time,  Wabash,  etc.,  R,  W.  Co.  v.  Farver,  supra.  If 
there  was  anything  in  the  particular  terms  of  the  con- 
tract between  the  city  and  the  sawmill  men  tending 
to  establish  a  different  relation,  or  tending  to  show 
the  relation  of  master  and  servant  between  the  city 
and  the  sawmill  men,  then  the  appellee's  counsel 
ought  to  have  introduced  such  evidence.  The  evidence 
that  was  introduced  was  sufficient,  prima  facie,  to 
warrant  the  jury  in  drawing  the  inference  that  no 
such  relation  as  master  and  servant  existed  between 
the  sawmill  men  and  the  city,  and  authorized  them 
to  infer  that  the  only  relation  existing  between  them 
was  that  of  buyer  and  seller,  making  the  sawmill  men 
independent  contractors  with  the  city.  The  jury  were 
the  judges  of  the  evidence,  and  on  them  devolved  the 
duty  of  determining  whether  the  evidence  was  suffi- 
cient to  establish  that  relation,  and  the  duty  devolved 
on  the  court  of  telling  them  what  the  law  was  in  case 
they  concluded  that  the  evidence  did  establish  that 
relation. 

The  nature  of  the  transaction,  as  disclosed  by  the 
evidence  already  alluded  to,  makes  a  much  stronger 
case  than  Wabash,  etc.,  R.  W.  Co.  v.  Farver,  supra. 
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relied  on  by  appellee,  for  the  application  of  the  doc- 
trine that,  in  case  of  the  relation  of  independent  con- 
tractor there  is  no  liability  on  the  part  of  one  of  the 
contracting  parties  for  the  negligent  acts  of  the  other 
in  carrying  out  the  contract,  where  it  does  not  neces- 
sarily create  a  nuisance.  The  facts  on  which  that  de- 
cision was  made  were  that  the  railway  company  was 
engaged  in  constructing  a  well  or  reservoir  to  supply 
a  water  station  on  the  line  of  its  road  near  Auburn, 
Indiana.  Running  water  interfered  with  the  work, 
and  it  became  necessary  to  cause  the  accumulating 
water  to  be  pumped  out  of  the  way,  so  as  to  prevent 
it  from  running  into  the  well  or  reservoir  which  was 
in  process  of  construction.  The  construction  of  the 
well  and  laying  pipes  thence  to  the  water  station,  had 
been  committed  to  the  charge  of  a  Mr.  Kress,  an  em- 
ploye of  the  railway,  who,  with  a  force  pf  men  under 
his  control,  was  engaged  in  providing  means  to  supply 
the  station  with  water.  Williams,  who  resided  in  or 
near  Auburn,  was  the  owner  of  a  small,  portable 
steam  engine,  which  he  was  accustomed  to  employ  in 
sawing  wood,  threshing  grain,  pumping  water  and  the 
like,  as  opportunity  offered.  He  contracted  with 
Kress,  for  a  stipulated  per  diem,  to  furnish  and  oper- 
ate his  engine  in  pumping,  at  such  times  as  might  be 
necessary,  in  order  to  keep  the  water  from  interfering 
with  the  work  which  the  latter  was  constructing. 
Williams  agreed  to  furnish  his  engine  and  personally 
superintend  the  running  of  it,  and  to  provide  and 
pay  for  such  assistance  as  he  needed  in  keeping  the 
water  from  obstructing  the  progress  of  the  work.  If 
it  became  necessary  that  he  should  run  the  engine  at 
night  he  was  to  receive  extra  compensation.  In  pur- 
suance of  the  agreement  the  latter  placed  his  engine 
in  a  vacant  lot,  some  six  feet  or  more  outside  the  line 
of  a  public  highway,  which  intersected  the  railway 
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company's  line  at  or  near  the  point  where  the  reser- 
Toir  was  being  constructed.  So  far  as  appears,  he 
selected  the  location  of  the  engine,  and  controlled  its 
operation,  as  the  work  he  engaged  to  do  required. 
While  he  was  thus  engaged  in  carrying  out  his  agree- 
ment, the  plaintiff's  horse,  in  passing  along  the  ad- 
jacent highway,  took  fright  at  the  engine  and  became 
unmanageable.  The  plaintiff  was  throwji  from  the 
carriage  and  -injured.  He  recovered  a  judgment  in 
the  trial  court,  and  in  reversing  the  judgment  on  the 
facts  above  stated,  Mitchell,  J.,  speaking  for  the 
court,  said:  "The  question  is,  whether,  under  the 
circumstances,  the  railway  company  is  liable  for  the 
negligence  of  Williams,  assuming  that  he  was  negli- 
gent in  operating  his  engine  so  near  the  public  high- 
way. The  rule  which  controls  in  cases  of  this  class 
has  become  T^ell  established,  and  has  more  than  once 
been  recognized  and  applied  by  this  court.  Ryan  v. 
Curran,  64  Ind.  345,  31  Am.  Rep.  123;  Sesaengut  v. 
Posey y  67  Ind.  408,  33  Am.  Rep.  98;  City  of  Logansport 
v.  Dick,  70  Ind.  65,  36  Am.  Rep.  166.  Under  this  rule, 
where  work  which  does  not  necessarily  create  a  nui- 
sance, but  is  in  itself  harmless  and  lawful  when  care- 
fully conducted,  is  let  by  an  employer,  who  merely 
prescribes  the  end,  to  another,  who  undertakes  to  ac- 
complish the  end  prescribed  by  means  which  he  is  to 
employ  at  his  discretion,  the  latter  is,  in  respect  to 
the  means  employed,  the  master.  If,  during  the  prog- 
ress of  the  work,  a  third  person  sustains  injury  by  the 
negligent  use  of  the  means  employed  and  controlled 
by  the  contractor,  the  employer  is  not  answerable. 
The  inquiry  in  such  case  is,  did  the  relation  of  master 
and  servant  subsist  between  the  person  for  whom  the 
work  was  done,  and  the  person  whose  negligence  oc- 
casioned the  injury?  ♦  ♦  ♦  •  The  work  con- 
tracted to  be  done  was  not  in  itself  unlawful,  nor  was 
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it  necessarily  a  nuisance  to  operate  a  portable  steam- 
engine  in  a  careful  manner  in  close  proximity  to  a 
public  highway.  Injury  could  only  result  from  its 
negligent  use."  And  the  judgment  was  reversed  on 
the  evidence  because  it  failed  to  show  that  the  rela- 
tion of  master  and  servant  subsisted  between  the 
railway  and  Williams,  the  owner  and  operator  of  the 
portable  steam  engine,  and  hence  the  railway  was 
not  liable  for  his  negligence. 

But  the  rule  there  laid  down  is  m\ich  more  appli- 
cable to  the  evidence  here,  because  it  clearly  indicates 
that  the  only  relation  existing  between  the  city  and 
the  sawmill  men  was  that  of  buyer  and  seller,  and  not 
that  of  master  and  servant.  And  there  being  enough 
evidence  to  warrant  and  require  the  submission  of 
the  question  of  fact  to  the  jury  as  to  the  true  relation 
subsisting  between  the  sawmill  men  and  the  city,  the 
appellant  had  a  right  to  demand  an  instruction  stat- 
ing what  the  law  was  in  case  the  jury  found  that  the 
relation  was  not  that  of  master  and  servant,  but  was 
merely  that  of  buyer  and  seller.  If  they  found  that 
to  be  the  relation,  appellant  had  a  right  to  an  instruc- 
tion that  the  negligent  acts  of  the  seller  were  not 
chargeable  to  the  buyer.  That  the  refused  instruc- 
tion seven  would  have  done. 

Another  contention  why  the  instruction  was  prop- 
erly refused,  is  that  the  evidence  was  wholly  insuffi- 
cient to  establish  that  there  was  any  contractor  in 
the  case.  But  such  contention  assumes  that  it  is  the 
duty  of  the  trial  judge  to  determine  that  issue,  as  well 
as  all  other  issues,  in  advance  of  the  submission  of  the 
case  to  the  jury,  and  if  he  thinks  the  evidence  insuffi- 
cient, after  carefuly  weighing  it,  pro  and  con,  he  need 
not  submit  it  to  the  jury.  But  that  is  very  far  from 
the  legal  duty  of  the  trial  judge.  If  there  is  any  evi- 
dence sufficient  to  warrant  the  jury  in  drawing  the 


70  SUPREME  COURT  OP  INDIANA, 


Harris  et  al,  v.  Millege  et  al. 


inference  that  a  certain  fact  exists  pertinent  to  the 
issues,  it  is  the  duty  of  the  trial  judge,  especially  if 
requested,  to  instruct  the  jury  what  the  law  arising 
from  such  fact  is,  even  though  he  may  be  of  opinion 
that  such  fact  is  not  established  by  a  preponderance 
of  the  whole  evidence.  Otherwise  a  trial  of  the  facts 
by  a  jury  could  take  place  only  in  empty  form,  but 
not  in  truth  and  in  reality.  Under  such  a  rule  no 
•  question  of  fact  could  be  submitted  to  the  jury  until 
the  trial  judge  had  decided  that  the  preponderance  of 
the  evidence  had  established  the  fact 

We  are  constrained  to  hold  that  the  trial  court 
erred  in  refusing  to  give  instruction  seven,  and  there- 
fore the  petition  for  rehearing  ought  to  be,  and  is,  over- 
ruled. 

« 

Harris  et  al.  v.  Milx.ege  et  al. 

„5j     ^  [No.  18,870.    Piled  June  29,  1898.] 

iS  ^  TowN8.-Jncorpara*ion.-  Elections. -liemanstrants.  -  When  Proper 
151  7ol  Parties  to  an  Appeal. — Where  persons  appeared  before  the  county 
167  323^  commissioners  and  moved  to  dismiss  the  proceedings  in  an  election 
for  the  incorporation  of  a  town,  such  persons  were  proper  parties 
to  an  appeal  from  the  action  of  the  board  of  commissioners  in  over- 
ruling such  motion  although  no  affidavit  was  filed  by  them  show- 
ing that  they  had  an  interest  in  the  matter  decided,  and  that  they 
were  aggrieved  thereby,  where  it  appeared  from  the  recital  in  the 
motion  that  they  were  interested,  and  entitled  to  become  parties. 
pp.  71-7S. 
Same.— Inoorpora Won. — Appeal. — Practice. — In  an  appeal  to  the  cir- 
cuit court  from  the  action  of  the  board  of  county  commissioners  in 
overruling  a  motion  to  dismiss  proceedings  filed  before  such  board 
in  the  incorporation  of  a  town,  the  court  erred  in  dismissing  the 
appeal  on  the  ground  that  no  remonstrance  or  other  pleading  was 
presented  by  the  transcript,  where  it  appeared  that  a  nunc  pro  tune 
entry  was  made  showing  the  filing  of  the  motion  before  the  board 
to  dismiss  and  the  entry  certified  to  the  circuit  court,  p.  73. 
Dismissal. — Practice. — Harmless  Error. — The  fact  that  an  appeal 
from  the  board  of  county  commissioners  to  the  circuit  court  could 
not  have  succeeded  would  not  render  the  dismissal  thereof  harm, 
less  error,    pp.  7S,  74* 
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County  CoiouaBioy:w», ^ Appeals. -- Amendment  of  Pleadings.-^ 
Issues  raised  before  the  board  of  county  commissioners  in  proceed- 
ings for  the  incorporation  of  towns  are  amendable  on  appeal  to  the 
circuit  court    pp,  7J,  7^ 

Same. — Appeals. — Bond. — Pending  a  motion  to  dismiss  a  cause  ap- 
pealed from  the  board  of  county  commissioners  to  the  circuit  court 
a  new  bond  may  be  filed  and  approved  by  the  court,    p,  7^. 

Sams. — Appeals. — Bond. — The  appellee  in  a  cause  appealed  from  the 
board  of  county  commissioners  to  the  circuit  court  has  the  right 
to  a  bond  with  sureties,  and  is  entitled  to  a  dismissal  of  the  appeal 
if  such  bond  is  not  filed,    p.  74. 

From  the  Allen  Circuit  Court.    Affirmed. 

Zollars  d:  Worden^  for  appellants. 
Walpole  O.  Colericky  for  appellees. 

Hackney^  C.  J. — ^This  was  a  proceeding  instituted 
by  the  appellees  for  the  incorporation  of  certain  ter- 
ritory as  the  town  of  Shirley  City.  It  is  conceded  that 
all  the  steps  were  regular  up  to  the  election  to  deter- 
mine whether  a  majority  of  the  voters  within  the  ter- 
ritory favored  the  incorporation.  An  election  was 
held,  and  the  inspectors  reported  the  result  to  the 
next  session  of  the  commissioners,  upon  which  report 
the  evidence  was  heard,  and  thereupon,  but  before 
the  final  order  of  incorporation,  the  appellants  came 
before  the  board  and  filed  a  motion  reciting  that  they 
were  qualified  electors  within  said  territory,  and 
moved  ^'to  dismiss  all  proceedings  in  said  cause,  and 
reject  the  reports  of  election  herein,"  for  numerous 
reasons  stated.  This  motion  was  overruled,  and  the 
appellants  appealed  to  the  circuit  court  under  sec- 
tion 7869,  Burns'  R.  S.  1894,  but  without  an  affidavit 
"setting  forth  an  interest  in  the  matter  decided,"  and 
that  they  were  "aggrieved  by  such  decision."  In  the 
circuit  court,  on  the  motion  of  the  appellees,  the  ap- 
peal from  the  board  was  dismissed.  One  question 
presented  by  the  record  is  as  to  whether  an  affidavit 
was  necessary  to  support  the  appeal   to  the  circuit 
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court.  Under  the  statute  last  cited  one  not  a  party 
to  the  proceedings  is  given  the  right  of  appeal  only 
tiI>on  the  condition  that  he  file  '^his  affidavit  setting 
forth  that  he  has  an  interest  in  the  matter  decided, 
and  that  he  is  aggrieved  by  such  decision,  alleging 
explicitly  the  nature  of  his  interest"  It  appears 
from  the  recital  in  the  motion  of  the  appellants  to 
dismiss  the  proceedings,  that  they  were  interested 
and  entitled  to  become  parties  to  the  proceeding. 
There  is  no  provision  of  the  statute  under  which  in- 
corporations are  had,  section  4314  et  seq.^  Bums'  R.  8. 
1894,  expressly  authorizing  an  appearance  and  oppo- 
sition by  one  interested  in  the  proceedings  at  any  step. 
It  is  provided,  however,  that  upon  the  making  of  re- 
turns by  the  election  inspectors  to  the  board  of  com- 
missioners, the  board,  '4f  satisfied  of  the  legality  of 
such  election,  shall  make  an  order  declaring  that  said 
town  has  been  incorporated."  If  the  right  exists  to 
appear  and  oppose  the  proceedings  after  the  election, 
and  thereby  become  a  party,  it  must  be  by  implication 
arising  from  the  provision  just  quoted. 

We  incline  to  the  view  that  the  duty  to  be  satis- 
fled  of  the  legality  of  the  election  at  least  implies  the 
duty  to  hear  objections  against  its  legality.  This 
would  certainly  carry  with  it  the  right  of  one  inter- 
ested to  intervene,  and  challenge  the  legality  of  the 
election.  A  person  interested  and  having  that  right, 
appearing  unconditionally,  and  not  merely  as  amicus 
curiae^  would  become  a  party.  Such  intervention 
should  be  timely  to  merit  recognition  from  the  board, 
but  here  no  question  was  made  as  to  the  time  of  ap- 
pearance, and  the  board  instead  of  rejecting  or  ig- 
noring the  motion,  entertained  the  same,  and  passed 
upon  it.  The  numerous  cases  arising  under  this  stat- 
ute which  have  found  their  way  into  this  court,  attest 
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the  rale  of  practice  in  admitting  persons  as  parties  op- 
posed to  the  petition. 

Another  reason  assigned  for  the  dismissal  of  the 
appeal  was  that  the  transcript  disclosed  no  remon- 
strance or  other  pleading  by  which  any  issue  was  ten- 
dered for  hearing  by  the  board,  and  therefore  no  is- 
sue was  presented  upon  appeal.  After  the  filing  of 
the  motion  to  dismiss  the  appeal,  and  before  the  same 
was  passed  upon,  proceedings  were  had  before  the 
board  by  which  an  entry,  nunc  pro  iunCj  was  made 
showing  the  filing  of  the  motion  before  the  board  to 
dismiss  the  proceedings,  and  that  entry  was  certified 
to  the  circuit  court.  The  motion  to  dismiss  the  pro- 
<?eedings  we  regard  as  an  appearance,  and  it  raised 
an  issue  as  to  the  yalidity  of  the  election.  The  effl- 
■cacy  of  that  issue,  or  the  sufficiency  of  any  of  the  ob- 
jections to  the  election,  or  as  to  whether  the  entire 
proceedings  should  have  been  dismissed  as  prayed, 
are  not  questions  upon  which  the  trial  court  could 
have  acted  in  dismissing  the  appeal.  8uch  questions 
should  have  been  tested  upon  the  merits  of  the  ob- 
jections raised,  and  not  by  a  dismissal  which  pre- 
cluded an  inquiry  as  to  the  sufficiency  of  any  issue 
tendered  against  the  legality  of  the  election. 

Appellants'  learned  counsel  insist  that,  upon  the 
authority  of  the  Indianapolis,  etc.,  Co.  v.  Hood,  130  Ind. 
594,  the  dismissal  reached  the  correct  result,  and  is 
not  made  erroneous  by  having  been  reached  by  a 
wrong  method.  That  was  held  upon  the  theory  that 
the  appellants  were  not  harmed.  It  cannot  be  said  in 
this  case  that  the  appellants  were  not  harmed  by  the 
failure  of  the  court  to  hear  their  objections  to  the 
validity  of  the  election.  They  were  entitled  to  a  hear- 
ing, and  it  could  not  be  said  that  because  they  could 
not  have  succeeded  they  could  properly  be  denied  a 
hearing.  Issues  raised  before  the  board  were  amend- 
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able  on  appeal  and  appellants  were  entitled  to  a  rul- 
ing on  their  motion.  Fletcher  v.  Cristy  139  Ind.  121; 
Hardesty  v.  fliwe,  136  Ind.  72;  Stockwell  v.  Branty 
97  Ind.  474;  BumsY.  Simmons^  101  Ind.  557;  Green 
V.  Mliotty  86  Ind.  53;  Hedrick  v.  Hedricky  55  Ind.  78. 
Still  another  reason  assigned  by  the  appellees  for 
the  dismissal  of  the  appeal  by  the  circuit  court  was 
that  the  appeal  bond  was  insufficient.  Pending  the 
motion,  the  appellants  filed  and  the  court  entertained 
and  approved  a  new  bond.  This  was  proper,  and  was 
intended  to  cure  any  informality  orother  objection  to 
the  original  bond.  Section  1307,  Burns'  R  S.  1894, 
(1283,  R.  S.  1881);  Bennett  v.  Seiberty  10  Ind.  App.  369; 
Graeter  v.  DeWolfy  112  Ind.  1.  It  is  said,  however,  that 
the  new  bond  was  insufficient  because  it  contained  no 
sureties.  It  was  signed  alone  by  the  appellants,  and 
did  not  purport  to  contain  sureties.  This,  it  has  been 
held,  is  not  a  compliance  with  the  statute  granting 
appeals,  upon  filing  bond  with  surety,  and  is  cause 
for  dismissal.  McTey  v.  Heavenridgey  30  Ind.  101.  We 
do  not  regard  section  1235,  Burns'  R.  S.  1894  as  to  the 
validity  of  informal  bonds  as  bearing  upon  the  suffi- 
ciency of  the  bond  in  question.  While  perhaps  true 
that  the  trial  court  should  not  have  approved  the 
bond,  and  could  not  consistently  have  dismissed  the 
appeal  for  the  insufficiency  of  the  bond,  yet  it  was 
the  right  of  the  appellees  to  have  a  bond  with  sureties, 
and  to  have  a  dismissal  if  such  bond  was  not  filed. 
The  action  of  the  court  in  dismissing  the  appeal  was 
correct,  although  it  may  have  been  reached  in  an  ir- 
regular manner.    The  judgment  is  affirmed. 
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Heady  et  al.  v.  Brown- et  al.  ^*® — ^- 

[No.  18,624.    Filed  March  10, 1898.    Rehearing  denied  June  29,  1898.] 

EviDBNCE.  —  Admissibility, — When  Part  of  Res  Oestae. — Advance- 
ments. — Partition, — In  a  proceeding  in  partition  between  heirs 
whereby  it  was  sought  to  charge  certain  of  the  heirs  with  advance- 
ments made  by  the  ancestor  in  conveying  to  them  real  estate,  an 
instrument  of  writing  executed  by  one  of  the  heirs,  acknowledging 
the  receipt  of  an  advancement  made  to  her  by  the  payment  of  a 
surety  debt  for  her  husband,  executed  in  connection  with  the  exe- 
cution of  such  deeds  of  conveyance,  was  properly  admitted  in  evi- 
dence  as  part  of  the  res  gestae,    pp.  75-77, 

Evidence. — Connecting  Evidence. — Practice. — The  action  of  the  court 
in  admitting  evidence  depending  for  its  competency  upon  connecting 
evidence  cannot  be  reviewed  on  appeal  where  no  motion  was  made 
to  strike  out  such  evidence  after  hearing  the  connecting  evidence. 

Afpellais  Couet.— t/urisdicf ion.— Parrt<io».— The  Appellate  Ck>urt 
has  no  jurisdiction  of  proceedings  in  partition,    pp.  77,  78. 

Appeal  and  'Ebsuoik.  ^  Jurisdiction, — Rehearing. — The  question  of 
jurisdiction  is  not  waived  by  failure  to  present  it  while  the  appeal 
was  pending  in  the  Appellate  Court,  and  before  its  transfer  to  the 
Supreme  Court,    p,  78, 

From  the  Sullivan  Circuit  C>ourt.     Affirmed. 

W.  S.  Maple,  S.  K.  Duvall  and  Samt^l  E.  Hamill^ 
for  appellants. 
John  T.  Hays  and  J.  H.  Drake,  for  appellees. 

Hackney,  J. — ^This  was  a  proceeding  in  partition, 
upon  petition  and  cross-petition,  between  the  heirs  at 
law  of  Thomas  Heady,  deceased.  It  was  sought  to 
charge  the  appellants,  Elisha,  William  and  James  A. 
Heady  and  the  appellee,  Samantha  J.  Cofer,  with 
certain  advancements,  the  first  three  with  thirty 
acres  of  land  each,  and  the  last  with  a  sum  of  money, 
nearly  $600.  The  questions  here  urged  were  raised  in 
the  lower  court  upon  motion  for  a  new  trial,  and  re- 
late exclusively  to  the  admissibility  of  certain  evi- 
dence introduced  by  the  appellees  for  the  purpose  of 
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establishing  the  intention  of  the  decedent,  in  mak- 
ing conveyances  to  the  appellants  of  thirty  acres  of 
land  to  each,  thereby  to  make  advancements  to  them 
severally.  It  is  expressly  admitted  that  these  con- 
veyances, from  father  to  sons,  M'^ere  voluntary,  and  it 
is  conceded  that  therefore  a  presumption  arises  that 
they  were  made  as  advancements.  See  Scott  v.  Harris^ 
127  Ind.  522;  UigJiam  v.  Vanosdoly  125  Ind.  76;  Ruch  v. 
Utcry,  110  Ind.  448.  It  is  not  claimed  that  this  pre- 
sumption is  conclusive,  but  it  is  held  by  the  decisions 
first  cited,  and  by  Thistleioaite  v.  Thistletcuitey  132  Ind. 
355;  and  Joyce  y.  Hamilton^  111  Ind.  163,  to  be  re- 
buttable. It  is  held,  also  by  these  decisions  that  this 
presumption  is  controlled  by  the  real  intention  of  the 
grantor.  For  the  purpose  of  disclosing  that  the  de- 
cedent, the  grantor  in  said  deeds,  intended  the  con- 
veyances as  advancements,  the  plaintiffs  offered  in 
evidence  an  instrument  of  writing,  executed  by  Sa- 
mantha  J.  Cofer  and  her  husband,  acknowledging  the 
receipt  of  an  advancement  to  said  Samantha,  in  the 
payment  by  her  father,  Thomas  Heady,  of  a  surety 
debt  for  her  said  husband.  This  evidence  was  ob- 
jected to  by  the  appellants  and  by  the  appellee,  Sa^ 
mantha  J.  Cofer,  the  appellants  because  they  were 
in  no  manner  connected  with  said  instrument.  Coun- 
sel for  the  plaintiffs  undertook  to  show  that  the  in- 
strument was  in  the  same  handwriting  as  the  deeds, 
was  written  at  the  same  time,  and  at  the  instance  of 
the  decedent.  The  court  admitted  the  evidence  "as 
tending  to  show  the  intention  of  decedent,  on  the 
day  that  he  made  the  deeds,  on  the  subject  of  ad- 
vancements." If  executed  in  connection  with  the  exe- 
cution of  the  deeds,  and  as  a  part  of  the  same  transac- 
tion,  and  expressing  a  charge  in  the  nature  of  an  ad- 
vancement against  one  of  several  to  whom  advance- 
ments were  being  made  at  that  time,  it  was  a  part  of 
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the  res  gestae  of  the  transaction,  and  as  such  was  ad- 
missible. Highain  y.Vanosdol^supra; Harness  y.HarnesSy 
49  Ind.  384;  Olvey  v.  Jackson,  106  Ind.  286;  Tyres  v. 
Kennedy,  126  Ind.  523;  Fleming  v.  Yost,  137  Ind.  95; 

and  cases  above  cited. 

This  proposition  is  not  seriously  controverted,  but 
it  is  claimed  that  subsequent  evidence  did  not  show 
the  instrument  to  have  been  of  the  res  gestae  of  the 
transaction  in  which  the  deeds  were  executed.  Evi- 
dence was  introduced  directed  to  that  end,  but  this, 
appellants'  learned  counsel  insist,  is  not  auf&cient, 
and  that  therefore  the  admission  of  the  instrument 
was  erroneous.  The  question  arises  on  the  original 
objection  to  the  instrument,  and  is  not  presented  upon 
motion  to  strike  out.  As  a  question  of  practice,  coun- 
sel contend,  as  meets  their  views,  respectively,  that, 
upon  the  failure  to  make  the  connection  in  the  exe- 
cution of  the  deeds  and  said  instrument,  the  court's 
duty  was  to  reject  the  instrument  without  motion  and 
upon  the  original  objection,  or  that  it  was  the  duty  of 
api>ellants  to  move  to  strike  out  the  instrument,  and 
that  having  failed  in  this,  no  question  is  presented. 
It  is  true  that  evidence  may  often  erroneously  go  in 
where  counsel  undertake  to  make  a  necessary  connec- 
tion of  such  evidence  and  fail.  It  is  true  also,  that  the 
court  may  be  imposed  upon  by  false  undertakings  of 
this  character.  These  dangers,  however,  can  be 
guarded  against  by  requiring  the  connecting  evidence 
to  be  first  introduced,  or,  where  introduced  after  the 
principal  feature,  steps  are  taken  to  test  the  strength 
of  the  conilecting  evidence.  The  court  is  never 
obliged  to  volunteer  a  ruling  upon  the  sufficiency  or 
strength  of  the  connecting  evidence. 

In  the  case  at  bar  the  alleged  connecting  evidence 
is  of  doubtful  sufficiency,  and  if  a  motion  had  been 
made  to  strike  out  the  instrument,  the  trial  court 
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would  have  had  its  attention  called  to  the  weakness  of 
such  connecting  evidence,  could  have  heard  discus- 
sion, and  would  have  ruled  upon  the  sufficiency  of 
such  evidence  and  that  ruling  would  have  supplied 
the  basis  of  a  clearly-stated  question  in  the  record  for 
this  court.  If  this  practice  should  not  be  recognized 
as  the  proper  one,  the  burdens  of  a  protracted  trial 
would  increase  upon  the  trial  court,  and  oblige  it  to 
assume  the  duty  of  volunteering  to  weigh  the  evi- 
dence upon  incidental  questions,  and  to  make  rulings 
not  demanded,  and  without  argument  of  counsel.  This 
duty  would  often  encourage  counsel  to  neglect  calling 
to  the  mind  of  the  court  such  questions,  and  thereby 
gain  an  error  which  diligence  would  have  avoided. 
We  are  of  opinion  that  appellants  should  have  raised 
the  question  by  motion  to  strike  out,  and  that  not 
being  so  raised  it  is  not  presented  for  review. 

Other  evidence,  admitted  only  as  against  Samantha 
J.  Cofer,  has  been  mentioned  by  the  appellants  as 
erroneously  admitted.  They  could  not  have  been  af- 
fected by  such  evidence.  The  judgment  of  the  cir- 
cuit court  is  affirmed. 

On  Petition  for  Rbhbabing. 

Hackney,  C.  J. — ^The  petition  for  a  rehearing  denies 
the  jurisdiction  of  this  court.  The  Appellate  Court 
has  only  such  jurisdiction  as  is  expressly  conferred 
upon  it.  Branson  v.  Studabaker,  133  Ind.  147.  Par- 
tition is  not  within  the  jurisdiction  conferred  by  the 
statute  upon  the  Appellate  Court.  (Acts  1893,  p.  29), 
We  do  not  regard  the  question  of  jurisdiction  as 
waived  by  a  failure  to  present  it  while  the  appeal  was 
pending  in  the  Appellate  Court,  and  before  its  trans- 
fer to  this  court.  Jurisdiction  over  the  subject-matter 
is  not  waived  as  it  is,  frequently,  over  the  person. 
Upon  a  re-examination  of  the  record  we  are  confirmed 
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in  our  conclusion  that  the  question  originally  con- 
sidered and  passed  upon  was  presented  by  the  recorii, 
and  was  correctly  decided.    The  petition  is  overruled. 


Knowlton  et  al.  v.  Dolan. 

[No.  18,844.    Filed  June  80,  1898.] 

Appeal  and  Ekbor.  —  Eecord.  ^  BUI  of  Exceptions. --^Tteading.^ 
Where  a  pleading  is  Btrioken  out  on  motion,  it  is  not  a  part  of  the 
record,  and  can  onlj  be  brought  back  into  the  record  by  a  bill  of 
exceptions  or  order  of  court,  and  if  not  so  brought  into  the  record 
it  cannot  be  considered  by  the  Supreme  Court  on  appeal,    p.  81. 

Same. — Presumptions. — It  will  be  presumed  on  appeal  that  the  trial 
court  did  not  err  in  sustaining  a  motion  to  strike  out  a  cross-com- 
plaint unless  the  contrary  is  affirmatively  shown  by  the  record. 
p.  SI. 

Courts. — Correction  of  Records. — Courts  have  the  power  on  applica- 
tion to  make  their  records  speak  the  truth,  and  to  correct  mistakee 
made  in  entering  their  proceedings,  orders,  judgments,  and  decrees. 
p.  SI. 

TLEADUfQ.^  Correction  of  Record. — A  mistake  in  the  description  of 
real  estate  in  a  commissioner's  deed  and  in  the  order-book  entry 
thereof  may  be  corrected  by  motion,  and  a  complaint  to  correct  the 
same  wiU  be  regarded  as  a  motion,    pp.  81,  82. 

Sake. — Correction  of  Record.  ^K  motion  to  correct  an  order-book 
entry  cannot  be  tested  by  demurrer  or  by  assignment  of  error  based 
upon  the  insufficiency  of  facts  alleged;  errors  in  rulings  on  such 
motion  are  harmless  where  a  correct  result  is  reached,    p.  82. 

Deeds. — Description, — Commissioner. — Order-Book  Entry. — Partner-* 
ahip. — An  order  of  court  appointing  a  commissioner  and  directing 
him  to  make  a  conveyance  of  partnership  property,  made  in  pur- 
suance of  a  petition  filed  by  plaintiff  in  dismissal  of  an  action 
brought  by  him  for  a  dissolution  of  partnership,  containing  an 
agreement  in  writing,  signed  by  the  partners  thereof,  to  dissolve 
the  partnership,  and  providing  that  all  the  right,  title,  and  interest 
of  defendant  in  and  to  the  real  estate  owned  by  the  partnership 
should  be  transferred  to  plaintiff,  except  a  certain  portion  thereof 
described,  will  be  construed  with  such  agreement,  and  such  order 
of  court  will  not  be  held  void  for  failing  to  describe  specifically  the 
property  to  be  conveyed,    pp.  82-86. 

JxjDOiCENTS.  —  Order-Book  Entries.  —  Partnerahip.— Dissolution.-— h 
decree  of  the  court  dismissing  an  action  for  dissolution  of  partner- 
ship, and  apxx>int]ng  a  master  commissioner  to  make  a  conveyance 
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of  the  real  estate  belonging  to  the  firm  to  the  plaintiff  in  such  action^ 
upon  a  written  agreement  signed  by  the  partners*  filed  by  plaintxff* 
with  a  petition  requesting  that  such  action  be  dismissed,  and  an 
order-book  entry  containing  the  commissioner's  deed  and  its  ap- 
proval by  the  court  will  be  considered  as  an  entirety  so  as  to  g^ve 
effect  to  each  order  contained  therein,  pp,  8£-86. 
Jxn>GMBNTS. —  Collateral  Attack, — An  order  of  court  dismissing  an  ac- 
tion for  the  dissolution  of  a  partnership  on  the  application  of  plaintiff, 
one  of  the  partners,  and  appointing  a  commissioner  to  make  a  con- 
Teyance  of  the  real  estate  belonging  to  the  partnership  in  accord* 
anoe  with  an  agreement  filed  with  such  application,  and  the  ap- 
proval of  such  deed  cannot  be  attacked  in  a  collateral  proceeding. 
pp.  86-88, 

From  the  Cass  Circuit  Court    Affirmed. 

Thomas  J.    Tuley  and  McConnell  dh  Jenkines^  for 
appellants. 
De  Witt  C.  Justice^  for  appellee. 

Monks,  J. — ^This  proceeding  was  brought  by  the  ap- 
pellee against  appellants,  the  heirs  at  law  of  Charles 
B.  Knowlton,  to  correct  an  alleged  mistake  in  the 
description  of  real  estate  in  a  commissioner's  deed, 
and  in  the  order-book  entry  where  said  deed  was  ap- 
proved by  the  Cass  Circuit  Court  The  complaint  was 
in  two  paragraphs,  and  appellants'  demurrer  to  the 
same  for  want  of  facts  was  overruled.  Api>ellants 
filed  a  cross-complaint,  which  was,  on  motion, 
stricken  out  The  court  found  in  favor  of  appellee 
and  rendered  a  judgment  correcting  the  alleged  mis- 
take in  the  deed,  and  in  the  order-book  entry  of  the 
court.  The  errors  assigned  call  in  question  the  suffi- 
ciency of  the  complaint,  the  action  of  the  court  in 
sustaining  the  motion  to  strike  out  the  cross-com- 
plaint, and  the  action  of  the  court  in  finding  for  the 
appellee,  and  rendering  judgment  in  his  favor  on  said 
finding. 

It  is  shown  by  a  bill  of  exceptions  that  the  court 
sustained  appellee's  motion  to  strike  out  appellants' 
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cross-complaint;  but  said  cross-complaint  is  not  set 
out  in  any  bill  of  exceptions,  or  brought  into  the  rec- 
ord by  an  order  of  court.  It  is  settled  law  that  when 
a  pleading  is  stricken  out  on  motion,  the  same  is  not 
part  of  the  record,  and  can  only  be  brought  back  into 
the  record  by  a  bill  of  exceptions  or  order  of  court  j 
and  if  not  so  brought  into  the  record  it  cannot  be  con- 
sidered by  this  court.  Dudley  v.  Pigg,  149  Ind.  363, 
and  cases  there  cited.  The  presumption  is  that  the 
court  did  not  err  in  sustaining  such  motion  to  strike 
out  the  cross-complai]\t,  unless  the  contrary  is  affirm- 
atively shown  by  the  record.  Holland  v.  State^  131 
Ind.  568,  570,  and  cases  cited.  As  the  cross-complaint 
forms  no  part  of  the  record,  we  cannot  say  that  the 
court  committed  any  error  prejudicial  to  appellants  in 
sustaining  the  motion  to  strike  it  out.  Hiatt  y.  Renkj 
64  Ind.  590;  Goodwin  v.  Smith,  72  Ind.  113. 

Many  objections  are  urged  by  appellants  against 
the  first  paragraph  of  complaint,  but  they  are  such 
as  only  apply  to  a  complaint  to  correct  a  mistake  in 
written  instruments,  and  do  not  apply  to  complaints 
or  motions  to  correct  mistakes  in  the  entries  made 
in  judicial  proceedings.  Courts  have  the  power  on 
application,  to  make  their  records  speak  the  truth, 
and  to  correct  mistakes  made  in  entering  their  pro- 
ceedings, orders,  judgments,  and  decrees.  The  com- 
plaint in  this  case  shows  that  the  Cass  Circuit  Court 
appointed  a  commissioner  to  execute  a  conveyance  of 
real  estate,  and  that  by  mistake  the  real  estate  to  be 
conveyed  was  not  correctly  described  in  the  deed,  and 
that  said  deed  containing  the  incorrect  description 
was  entered  of  record  in  the  order  book  of  said  court 
and  approved  by  the  court,  and  such  approval  indorsed 
on  said  deed,  as  required  by  statute.  The  deed  exe- 
cuted by  the  commissioner  could  not  convey  any  right 
Vol.  151—6 
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or  title,  and  was  not  a  deed,  in  a  legal  sense,  until  it 
was  examined  and  approved  by  the  court,  which  ap- 
proval must  be  indorsed  thereon  as  required  by  sec- 
tion 1031,  Burns'  R.  S.  1894  (1019,  Horner's  R.  S. 
1897).  The  mistake,  therefore,  was  a  clerical  mistake 
in  entering  the  proceedings  of  the  court.  Such  mis- 
take may  be  corrected  by  motion,  and  a  complaint  to 
correct  the  same  will  be  regarded  as  a  motion.  « 
Oray  v.  Robinson^  90  Ind.  627,  631,  632;  UrhanskiY. 
MannSj  87  Ind.  685;  Hughes  v.  HindSj  69  Ind.  93; 
Miller  v.  Royce,  60  Ind.  189;  Latta  v.  Ghriffith,  67 
Ind.  829;  Sherman  v.  Nixon,  37  Ind.  163;  Ooodwine 
V.  Hedricky  29  Ind.  383;  Jenkins  v.  Long,  23  Ind.  460. 
It  has  been  held  that  such  motion  cannot  be  tested 
by  demurrer,  or  by  an  assignment  of  error,  that  it  does 
not  state  facts  sufficient,,  that  the  rulings  on  the 
pleadings  are  harmless,  and  that  if  a  correct  result  is 
reached,  a  cause  will  not  be  reversed  for  an  error  in 
the  mode  of  reaching  it.  Gray  v.  Robinson,  supra,  532 ; 
Bales  V.  Brown,  67  Ind.  282;  Latta  v.  Griffith,  supra, 
p.  330;  Jenkins  v.  Loiig,  supra. 

It  is  next  insisted  by  appellants  that  the  evidence 
is  insufficient  to  sustain  the  finding  of  the  court  in 
favor  of  appellee.  It  is  shown  by  the  evidence  that 
on  the  25th  of  March,  1889,  there  was  pending  in  the 
Cass  Circuit  Court  an  action,  in  which  William  Dolan 
was  plaintiff  and  Charles  B.  Knowlton  was  defendant, 
brought  to  dissolve  the  partnership  existing  between 
them,  and  in  which  a  receiver  had  been  appointed.  On 
said  day,  Dolan,  the  plaintiff  in  that  action,  filed  a  pe- 
tition showing  that  on  December  6, 1888,  said  plaintiff 
and  the  defendant,  Knowlton,  had  entered  into  an 
agreement  in  writing,  by  which  said  partnership  was 
dissolved,  and  it  was  provided  that  "all  the  right,  title, 
and  interest  of  said  Knowlton  in  and  to  the  real  es- 
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tate,  personal  property,  stock,  and  assets  of  every 
kind  and  character,  owned,  or  in  which  any  right  may 
exist,  of  said  firm  of  Knowlton  and  Dolan,  is  hereby 
transferred  and  set  over  to  said  William  Dolan,  ex- 
cepting only  the  interest  of  said  Knowlton  in  the  Wa- 
bash and  Erie  Canal  property;  and  said  canal  prop- 
erty is  hereby  declared  to  be  the  individual  property 
of  each  of  said  parties,  each  of  them  holding  the 
undivided  one-fifteenth  interest  therein."  It  was  also 
provided  in  said  agreement  that  Knowlton  should  in- 
dorse to  Dolan  certain  notes,  and  that  Dolan  should 
indorse  to  Knowlton  a  certain  promissory  note  for 
f  1,000,  and  that  said  Dolan  assumed  and  agreed  to 
pay  all  the  firm  debts  of  Knowlton  and  Dolan.  It  was 
provided  in  said  agreement  that  "said  Knowlton  and 
wife  are  to  make  quitclaim  deeds  to  Dolan  for  all  said 
property,  and  Dolan  and  wife  are  to  make  quitclaim 
deeds  to  Knowlton  for  Knowlton's  one-fifteenth  in- 
terest in  the  canal  property;  said  deeds  to  be  made 
at  once."  Said  petition  also  set  forth  that  said  Dolan 
had  paid  $20,122  of  the  indebtedness  of  said  firm,  and 
that  the  remainder  of  said  firm  debts  had  been  ar- 
ranged by  him,  as  per  the  agreement,  and  prayed  that 
said  receiver  be  ordered  to  make  a  final  report,  and 
turn  over  all  of  the  property  of  said  firm  in  his  hands 
to  said  Dolan,  and  that  said  cause  be  dismissed.  Such 
proceedings  were  afterwards  had  in  said  cause  that 
the  court  entered  an  order  and  decree  that  said  cause 
and  all  intervening  petitions  be  dismissed,  and  that 
the  receiver  turn  over  to  said  Dolan  all  the  real  and 
personal  property  of  said  firm,  and  that  said  agree- 
ment was  confirmed,  and  that  said  receiver  account 
to  said  Dolan  in  the  matter  of  his  trust.  It  was  also 
provided  in  said  decree,  "that  the  cost  of  this  pro- 
ceeding be  paid  by  the  receiver  out  of  the  funds  in 
his  hands;  and  it  is  further  ordered  that  DeWitt  C. 
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Justice,  Esq,,  be,  and  he  is  hereby,  appointed  master 
commissioner  to  make  deeds  of  the  partnership  prop- 
erty to  said  Charles  B.  Knowlton  and  William  Dolan, 
and  submit  the  same  to  the  court  for  approval."  Aft- 
erwards said  Justice,  as  such  commissioner,  pursuant 
to  said  order,  executed  a  deed  to  said  William  Dolan, 
intending  thereby  to  convey  the  real  estate  sold  by 
said  Knowlton  to  Dolan, — describing  each  parcel  spe- 
cifically,— which  deed  was  submitted  to,  and  approved 
by  the  court  There  was  a  mistake  in  the  description 
of  a  part  of  the  real  estate  described  in  said  deed. 
Said  Charles  B.  Knowlton  died,  after  the  approval  of 
said  commissioner's  deed,  and  before  the  commence- 
ment of  this  proceeding. 

The  grounds  upon  which  appellants  claim  that  said 
finding  is  not  supported  by  the  evidence  are,  (1)  that 
the  order  book  entry  shows  that  the  commissioner 
was  ordered  to  convey  the  partnership  real  estate  to 
Charles  B.  Knowlton  alid  William  Dolan,  and  not  to 
William  Dolan,  as  alleged  in  the  complaint;  (2)  that 
the  authority  of  the  commissioner  to  make  the  convey- 
ance was  void,  because  the  partnership  real  estate  to  be 
conveyed  was  not  specifically  described  in  the  order; 
(3) that  the  order  appointing  the  commissioner  to  make 
deeds  for  said  partnership  real  estate,  and  the  order  ap- 
proving the  deed  made  to  Dolan,  were  made  after 
said  cause  of  Dolan  v.  Knowlton,  in  which  said  order 
was  made,  was  dismissed,  and  such  orders  were 
therefore  void ;  and  that,  therefore,  the  finding  of  the 
court  is  not  sustained  by  the  evidence. 

The  order  of  the  court  that  the  commissioner  make 
deeds  of  the  partnership  property  to  Charles  B. 
Knowlton  and  William  Dolan,  must  be  construed  in 
connection  with  the  written  agreement  of  said  Knowl- 
ton and  Dolan.  When  so  construed,  it  is  clear  that 
said  commissioner  was  ordered  to  convey  all  the  part- 
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nership  real  estate,  except  an  undivided  one-fifteenth 
of  the  Wabash  and  Erie  Canal  property,  to  William 
Dolan,  and  he  iivas  ordered  to  convey  said  undivided 
one-fifteenth  of  said  Wabash  and  Erie  Canal  property 
to  Charles  B.  Knowlton.  It  is  true  that  the  real  es- 
tate is  not  specifically  described  in  the  order,  but  the 
written  agreement,  which  was  a  part  of  the  order,  pro- 
vided that  ^'all  the  right,  title,  and  interest  of  Charles 
B.  Knowlton  in  and  to  the  partnership  real  estate  is 
hereby  transferred  and  set  over  to  William  Dolan," 
except  an  undivided  fifteenth  of  the  Wabash  and  Erie 
Canal  property.  Such  a  description  in  the  written 
agreement  was  not  void,  nor  did  it  render  the  con- 
tract void;  but  was  sufficient  to  identify  the  real  es- 
tate intended  and  to  be  effective  to  vest  the  equitable, 
if  not  the  legal  title  to  said  Knowlton's  interest  in 
said  real  estate  in  said  Dolan.  Sherwood  v.  Whiting, 
54  Conn.  330,  1  Am.  St.  116;  Langley  v.  Honey  {"R. 
I.),  38  Atl.  699;  Waterman  v.  AndrewSy  14  R.  I.  689; 
McCoy  V.  Pease  (Tex.  Civ.  App.),  42  S.  W.  659;  Brig- 
ham  V.  Thompson,  12  Tex.  Civ.  App.  562,  34  S.  W. 
358;  Witt  v.  Harlan,  66  Tex.  661,  2  S.  W.  41;  Vine- 
yard V.  O'Connor,  90  Tex.  59,  36  S.  W.  424;  Petti- 
grew  V.  Dobbelaar,  63  Cal.  396;  Chaffee  v.  Browne, 
109  Cal.  211,  41  Pac.  1028;  Lick  v.  O'Donnell,  3  Cal. 
59,  58  Am.  Dec.  383;  McCulloh  v.  Price,  14  Mont. 
320,  36  Pac.  194;  Harmon  v.  James,  7  Smedes  &  M. 
Ill,  45  Am.  Dec.  296;  Carson  v.  Ray,  7  Jones,  Law 
609,  78  Am.  Dec.  267;  Henley  v.  Wilson,  81  N.  C. 
405;  Farmer  v.  Batts,  83  N.  C.  387,  389;  Hammond 
V.  Abbott,  166  Mass.  517,  44  N.  E.  620;  Melvin  v.  Pro- 
prietors, 6  Mete.  15,  38  Am.  Dec.  384;  Fordyce  v. 
Rapp,  131  Mo.  354,  368,  33  S.  W.  57;  2  Ballard's  Real 
Prop.,  section  165;  3  Ballard's  Keal  Prop.,  section  213; 
2  Devlin  on  Deeds,  (2nd  ed.)  section  1013;   1   Jones, 
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Keal  Prop.,  section  346;  2  Pingrey,  Real  Prop.,  section 
1378. 

In  Pettigrew  v.  Dohhelaar^  svpra^  it  was  held  that  the 
words,  ^'all  lands  and  real  estate  belonging  to  the  said 
party  of  the  first  part,  wherever  the  same  may  be  sit- 
uated" in  the  descriptive  clause  of  a  deed,  passes  all 
the  real  estate  belonging  to  such  party  at  the  time 
the  deed  was  executed.  In  Wilson  v.  Boyce,  92  U.  S. 
325,  the  Supreme  Court  of  the  United  States  said: 
"The  generality  of  its  language  forms  no  objection  ,to 
the  validity  of  the  mortgage.  A  deed  *of  all  my  es- 
tate' is  sufficient.  So  a  deed  *of  all  my  lands,  wher- 
ever situated/  is  good  to  pass  title.  Johnson  v.  De- 
Ijancy,  4  Cow.  427;  Pond  v.  Berg,  10  Paige  140;  1  Atk. 
on  Conv.  2.  A  mortgage  *of  all  my  property,'  like  the 
one  we  are  considering,  is  sufficient  to  transfer  title." 

The  order  of  the  court  directing  the  commissioner 
to  convey  said  real  estate  to  Dolan  was  not  void,  and 
the  same  is  not  subject  to  collateral  attack.  Doe  v. 
Henderson^  4  Ga.  148,  48  Am.  Dec.  216;  Davie  v.  Mc- 
Danielj  47  Ga.  195,  205;  Pendleton  v.  Truehlood,  a 
Jones,  N.  C.  Law,  96;  Pittenger  v.  Pittenger,  3  N.  J. 
Eq.  156,  166; .  Wilmurt  v.  Morgan,  cited  in  9  N.  J.  L. 
341;  Wells  v.  Polk,  36  Tex.  126;  Robertson  v.  John- 
son, 67  Tex.  62,  64;  Davis  v.  Touchstone,  45  Tex.  490, 
497;  Hurley  v.  Barnard,  48  Tex.  83,  88;  1  Thornton  & 
Blackledge  Administration  and  Settlement  of  Estates, 
p.  329.  In  Doe  v.  Henderson,  supra,  it  was  held  that 
where  the  only  description  of  the  real  estate  in  an  or- 
der to  sell  real  estate  of  a  decedent  to  pay  debts  was 
"all  the  real  estate  of  the  decedent,"  (naming  him) 
such  order  authorized  the  sale  of  all  the  real  estate 
said  decedent  owned  at  th^  time  of  his  death,  and  the 
particular  description  of  such  real  estate  could  be 
set  out  in  the  deeds  conveying  the  same  to  purchasers. 
In  Davie  v.  McDaniel,  supra,  it  was  held  that  an  order 


MAY  TERM,  1898— Vol.   151.  87 


Eliiowlton  et  al.  v.  Dolan. 


to  sell  real  estate,  when  the  same  was  described  as 
''the  lands  belonging  to  the  estate  of  Uriah  Blan- 
chard,  deceased,"  was  not  void  on  account  of  the  gen- 
eral description  of  the  real  estate  to  be  sold.  The 
court  at  p.  205,  said:  "But  it  is  said  that  the  order  of 
sale  is  void  because  it  does  not  more  defipitely  de- 
scribe the  land  ordered  to  be  sold.  Section  2518  of  the 
code  requires  the  order  to  ^specify'  the  land  ^as  defi- 
nitely as  possible.'  Conceding  that  the  land  is  not  so 
specified,  yet  it  appears  to  a  majority  of  the  court  that 
this  is  only  directory  to  the  Ordinary, — cert;ainly  not 
an  objection  which  can  be  successfully  urged  in  a  col- 
lateral attack  upon  the  judgment.  Brooks  v.  Roonetjy 
11  Ga.  428."  It  is  not  the  office  of  a  description  in  a 
deed  or  other  writing  to  identify;  it  is  sufficient  if  it 
furnishes  the  means  of  identification,  and  that  part 
of  a  deed  describing  the  land  will  be  construed  with 
the  utmost  liberality  in  favor  of  the  grantee  and 
against  the  grantor.  Frick  v.  Oodare,  144  Ind.  170, 
174,  and  cases  cited;  Rucker  v.  Steelman,  73  Ind.  396, 
407;  Ttiain  v.  Rudisill,  126  Ind.  272,  279;  4  Am.  &  Eng. 
Ency.  of  Law,  (2d  ed.)  801-802;  Hopkins  Real  Prop.,  p. 
421.  It  is  a  settled  rule  as  to  descriptions  of  real  es- 
tate in  deeds,  mortgages  and  other  writings,  that,  that 
is  certain  which  can  be  made  certain.  4  Am.  &  Eng. 
Ency.  of  Law,  (2d  ed.)  793-794,  and  cases  cited  in  note 
1,  p.  794.  TMs  rule  also  applies  to  a  certain  extent,  to 
decrees  of  courts  and  deeds  made  thereunder.  Thain 
V.  Rudisill,  supra,  278-280,  and  cases  cited;  Willson  v. 
Brown,  82  Ind.  471;  Lanma/i  v.  Crooker,  97  Ind.  163. 

In  this  case  the  decree  of  the  court  was  that  the 
proceedings  and  intervening  petitions  be  dismissed, 
and  that  the  partnership  be  dissolved;  that  the  re- 
ceiver turn  over  to  Dolan  all  the  real  and  personal 
property  of  the  firm  of  Knowlton  and  Dolan,  and  that 
the  receiver  pay  the  costs  of  the  proceeding  out  of 
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the  funds  in  his  hands,  and  that  DeWitt  C.  Justice, 
Esq.,  be  appointed  commissioner  to  make  deeds  of  the 
partnership  property,  and  submit  the  same  to  the 
court  for  approval.  Said  decree  was  an  entirety,  and 
said  orders  were  made  at  the  same  time,  and  entered 
in  one  entry  in  the  order  book  of  the  court.  After  the 
entry  of  said  decree,  on  another  page  of  the  order 
book,  follows  an  entry  containing  the  commissioner's 
deed,  and  its  approval  by  the  court.  The  decree  is 
therefore  to  be  considered  as  an  entirety,  so  as  to  give 
effect  to  each  order  contained  therein.  So  construed, 
the  decree  in  regard  to  the  appointment  of  the  mas- 
ter commissioner  and  the  execution  and  approval  of 
the  deeds  remain  in  full  force,  and  authorized  the  exe- 
cution of  the  deed  to  Dolan,  and  the  dismissal  only 
took  effect  when  said  deed  was  made  and  approved, 
and  only  then  to  an  extent  not  to  interfere  with  said 
decree  and  order  of  *^the  court.  But,  even  if  the  court 
erred  in  making  said  orders,  Knowlton,  who  was  a 
defendant  in  said  action,  was  bound  thereby  and 
could  only  assail  them  by  a  direct  proceeding.  And 
appellants,  who  claim  under  him,  are  equally  bound 
by  said  decree.  In  Miller  v.  Mans,  28  Ind.  196,  this 
court,  speaking  of  the  effect  of  a  judgment  rendered 
by  a  court  after  the  dismissal  of  a  cause  by  a  plain- 
tiff in  vacation,  said:  "The  error  of  the  court  in  re- 
taining the  cause  and  overruling  the  motion  to  dis- 
miss the  action  cannot  be  inquired  into  collaterally." 
Finding  no  available  error  in  the  record,  the  judg- 
ment is  affirmed. 
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Forbes  et  al.  v.  The  Union  Central  Iife  Insur- 
ance Company. 

[No.  18,247.    Filed  July  1,  1898.] 

Irsurancb. — Ptiymeni  of  Premiums. — Premium  Notes. — Forfeiture.^ 
Life  Insurance. — Where  a  life  insurance  policy  contains  a  condition 
that  all  premiums  or  notes  given  the  company  for  premiums  must 
be  paid  on  or  before  the  days  upon  which  they  become  due  or  the 
policy  shall  not  be  binding  or  valid,  the  failure  to  pay  a  note  given 
for  premium  at  the  maturity  thereof,  prior  to  the  death  of  assured, 
renders  such  policy  void.    pp.  90-92. 

Saice. — Premium  Notes.-^Renewal  of  Notes.— Pleading.— An  allega- 
tion in  a  reply  to  an  answer  to  a  complaint  in  an  action  on  a  life 
insurance  policy  that  certain  notes  executed  by  the  assured  were 
not  given  for  unpaid  premiums  on  such  policy,  but  were  given  and 
accepted  in  renewal  of  certain  other  notes  which  were  given  and 
accepted  in  payment  of  such  premium  is  overcome  by  a  statement 

'  in  the  renewal  notes  that  the  amount  therein  promised  to  be  paid 
is  the  premium  on  the  policy  in  suit.    pp.  92-94. 

From  the  Marion  Superior  Court.    Affirmed. 

S.  N.  Chambers^  S.  O.  Pickens  and  C.  W.  Moores^ 
for  appellants. 

Charles  E.  Barrett  and  Ramsey^  Maxwell  &  Ram- 
sey,  for  appellee. 

McCabe,  J. — ^The  appellants,  as  the  beneficiaries 
named  in  a  life  insurance  policy  issued  on  the  life  of 
John  F.  Forbes,  sued  the  appellee  thereon  for  $5,000, 
the  amount  of  insurance  expressed  in  the  policy.  The 
superior  court  overruled  a  demurrer  for  want  of  suf- 
ficient facts  to  the  second  and  third  paragraphs  of  de- 
fendant's answer,  severally,  and  sustained  a  like  de- 
murrer to  the  second  and  third  paragraphs  of  the 
plaintiff's  reply.  And  thereupon  the  plaintiffs  with- 
drew the  first  paragraph  of  their  reply,  the  same  be- 
ing the  general  denial,  and  refused  to  amend  or  plead 
further,  and  the  trial  court  rendered  judgment  upon 
such  ruling  that  the  plaintiffs  take  nothing  by  their 
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complaint.    Error  is  assigned  by  the  appellants  upon 
these  several  rulings. 

It  is  one  of  the  conditions  of  the  policy  that  it  "shall 
not  be  valid  or  binding  until  the  first  premium  is  paid 
to  the  company  or  its  authorized  agent."  Another  is 
that  it  shall  not  be  valid  or  binding  on  failure  to  pay 
"all  premiums  or  notes  given  the  company  for  prem- 
iums, ♦  *  ♦  on  or  before  the  days  upon  which 
they  become  due."  The  second  paragraph  of  the  an- 
swer avers  that  said  policy  of  insurance  was  issued 
to  said  John  F.  Forbes  on  condition  that  the  premium 
therefor,  $232.^0,  payable  annually,  should  be  paid, 
the  first  premium  being  payable  on  deliver  of  said 
policy,  and  a  like  premium  being  payable  on  the  30th 
day  of  September  of  each  year  thereafter  for  a  period 
of  twenty  years;  that  said  first  premium  became  due 
and  payable  on  the  30th  of  September,  1893,  and 
the  same  was  not  paid ;  that  thereafter,  on  the  7th  day 
of  December,  1893,  the  said  John  F.  Forbes  executed 
and  delivered  to  this  defendant  his  two  promissory 
notes,  copies  of  which  are  set  out,  bearing  date  De- 
cember 7th,  1893,  one  falling  due  three  months  after 
date,  and  the  other  falling  due  six  months  after  date, 
the  one  falling  due  three  months  after  date  calling  for 
f  111.26,  and  the  other  $111.25,  each  bearing  8  per  cent 
interest,  and  which  notes  were  so  executed  as  evidence 
of  the  balance  remaining  unpaid  of  said  premium  due 
and  payable  on  September  30,  1893.  And  the  defend- 
ant avers  that  it  is  expressly  stipulated  and  agreed 
in  each  of  said  notes  that  if  the  same  be  not  paid  at 
maturity,  said  policy,  including  all  conditions  therein 
for  surrender  or  continuance  as  a  paid  up  or  term  pol- 
icy, should>  without  notice  to  any  party  or  parties  in- 
terested therein,  be  null  and  void;  that  the  note  due 
three  months  after  date  became  due  and  payable  on 
March  7, 1894,  and  the  other  one  became  due  and  pay- 
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able  on  June  7,  1894,  and  that  neither  of  said  notes 
were  paid  at  maturity,  and  have  not  been  paid;  that 
each  of  said  notes  matured  and  became  due  and  pay- 
able long  before  the  death  of  said  John  F.  Forbes, 
the  assured  named  in  t&e  policy.  The  third  paragraph 
alleges  the  same  facts,  and  in  addition^  sets  forth  the 
conditions  in  the  policy  already  quoted  above.  The  ad- 
ditional allegation  is  made  that  the  notes  mentioned 
were  given  for  the  balance  of  the  first  premium. 

There  is  much  contention  as  to  whether  the  giving 
of  the  notes  was  a  waiver  of  the  condition,  but  we  need 
not  and  do  not  decide  that  question,  if  the  other  facts 
stated  constitute  a  sufficient  defense  to  the  action. 
The  other  facts  stated  are,  as  before  observed,  the 
same  as  those  alleged  in  the  second  paragraph.  And 
those  facts  show  that  both  premium  notes  matured 
before  and  remained  unpaid  at  the  time  the  assured 
died.  This  made  the  policy  void  according  to  its  own 
terms.  Appellants'  learned  counsel  contend  that  the 
title  to  the  policy  vested  in  appellants  as  the  benefi- 
ciaries named  therein  at  the  time  of  its  issue,  and 
cite  authority  to  the  effect  that  such  interest  could 
not  be  devested  by  any  act  of  the  assured  without 
the  assent  of  the  beneficiaries.  Those  authorities 
have  no  application,  because  those  were  cases  where 
the  assured  attempted  to  assign  the  policy  without 
the  knowledge  or  consent  of  the  beneficiary,  the  same 
having  been  kept  alive  by  a  strict  compliance  with 
the  terms  of  the  contract  of  insurance.  But  the  bene- 
ficiary takes  his  interest  in  the  contract  of  insurance 
in  strict  accordance  with  the  terms  of  such  contract. 
He  has  and  holds  such  interest  and  rights  as  the  con- 
tract gives  him,  and  no  more.  •  While  the  assured 
cannot  diminish  or  destroy  those  rights  by  any  act 
of  his  without  the  consent  of  the  beneficiary,  neither 
can  he  diminish  the  rights  nor  enlarge  the  obliga- 
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tions  of  the  insurer  without  its  consent,  by  any  act 
on  his  part,  or  by  any  failure  to  act.  In  short,  both 
parties  to  the  contract  have  a  right  to  insist  on  a 
strict  compliance  with  its  terms  unless  waived.  Klein 
V.  Neto  Tork  Life  Ins.  Co.,  104  U.  S.  88;  Wheeler  v.  Von- 
necticut  Mut  Life  Ins.  Co.,  82  N.  Y.  643,  37  Am.  Rep. 
694;  Fenn  v.  Union  Central  Life  Ins.  Co.,  48  La.  Ann. 
641, 19  South.  623.  One  of  the  terms  of  the  contract  is 
that  all  premiums  or  notes  given  the  company  for 
premiums  must  be  paid  on  or  before  the  days  upon 
which  they  become  due  or  the  policy  shall  not  be 
binding  or  valid.  The  answer  shows,  and  the  demur- 
rer admits,  that  that  contingency  happened  before 
the  death  of  the  assured.  Therefore  both  answers 
show  that  the  policy,  by  its  own  terms,  had  been  ren- 
dered null  and  void  by  the  neglect  to  pay  the  pre- 
mium notes  at  maturity.  Hence  the  court  did  not  err 
in  overruling  the  demurrer  to  the  answers. 

The  second  paragraph  of  the  reply  admits  that  the 
first  premium  was  due  on  September  30,  1893,  and 
that  the  whole  of  the  same  was  not  then  paid  in  cash, 
but  avers  that  on  said  date  Forbes,  the  assured,  paid 
to  the  company  $10  on  said  premium,  and  executed 
his  two  promissory  notes  for  the  remainder  of  the 
premium,  which  were  accepted  by  the  defendant  as 
payment  of  said  premium;  and  that  the  conditions  of 
said  policy  requiring  the  first  premium  to  be  paid  in 
cash  on  the  delivery  of  the  policy  was  thereby  waived 
by  said  company;  that  said  notes  became  due  on  De- 
cember 7,  1893,  and  were  not  paid  by  said  Forbes; 
but  by  the  consent  of  said  company  said  notes  were 
on  said  day  renewed  by  said  John  F.  Forbes  execut- 
ing to  defendant  his  two  certain  renewal  notes, 
which  were  accepted  by  said  company  as  payment  of 
said  first  notes  given.  Said  notes  read  as  follows: 
"1111.26.    Huntington,  W.  Va.,  Dec.  7th,  1893.  Three 
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months  after  date  for  value  received  we  jointly  and 
severally  promise  to  pay  to  the  order  of  the  Union 
Central  Life  Insurance  Company  one  hundred  and 
eleven  26-100  dollars  without  discount  or  defalcation 
at  National  Bank  of  Huntington,  being  the  premium 
on  policy  No.  109,896  in  said  company,  bearing  date 
Sept  25th,  1893.  Said  policy  including  all  conditions 
therein  for  sifrrender  or  continuance  as  a  paid  up 
term  jwlicy  shall  without  notice  to  any  party  or  par- 
ties interested  therein,  be  null  and  void  on  the  fail- 
ure to  pay  this  note  at  maturity  with  interest  at 
eight  per  cent,  per  annum  payable  annually.  In  case 
this  note  is  not  paid  at  maturity  the  full  amount  of 
premium  shall  be  considered  earned  as  premium  dur- 
ing its  currency,  and  the  note  payable  without  reviv- 
ing the  policy  or  any  of  its  provisions."  Signed  by 
the  makers.  The  other  note  reads  exactly  the  same, 
except  that  it  is  made  payable  six  months  after  date. 
There  is  much  contention  by  counsel  to  the  effect 
that  the  notes  being  payable  in  bank^and  commer- 
cial paper,  their  acceptance  as  payment  was  a  pay- 
ment of  the  first  premium,  and  hence  there  could  be 
no  forfeiture  or  avoidance  of  the  policy  for  nonpay- 
ment of  these  notes.  These  notes  are  alleged  to  be 
renewals  of  the  first  ones  given  and  accepted  as  pay- 
ment of  the  premium.  Therefore  we  have  a  right  to 
assume  that  the  first  ones  read  just  as  these  do. 
Therefore  we  need  not  and  do  not  decide  whether  the 
allegations  of  the  reply,  aside  from  the  notes  them- 
selves, are  sufficient  to 'show  that  the  acceptance  of 
the  notes  as  payment  constitutes  a  valid  payment  of 
the  premium.  It  is  sufficient  to  say  that  the  notes 
themselves  conclusively  contradict  the  averments  of 
the  reply  as  to  the  payment  of  the  premium  by  the 
acceptance  of  the  notes.  The  notes  state  that  the 
amount  therein  promised  to  be  paid  is  the  premium 
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on  the  policy  in  suit  That  cannot  be  true  if  the  pre- 
mium is  paid.  Nor  is  the  allegation  true  that  avers 
that  these  notes  were  given  in  payment  of  the  first 
ones  executed,  because  the  notes  conclusively  con- 
tradict it.  The  notes  state,  over  the  signature  of  the 
assured  and  one  of  the  appellants,  that  they  are  given 
for  the  premium  of  the  policy  in  suit.  That  conclu- 
sively contradicts  the  allegation  that  the  first  notes 
paid  the  premium.  This  is  so  because  these  notes 
cpuld  not  be  given  for  the  premium  if  it  had  thereto- 
fore been  paid.  And  then  comes  the  further  stipu- 
lation in  the  note  that  the  policy  is  to  be  null  and 
void  on  the  failure  to  pay  the  note  at  maturity,  thus 
showing  conclusively  that  the  premium  is  not  paid 
until  these  notes  are  paid.  That  being  true,  the  reply 
did  not  state  facts  sufficient  to  avoid  the  answer. 

The  third  paragraph  of  the  reply  is  substantially 
the  same  as  the  second,  and  hence  neither  paragraph 
states  facts  sufficient  to  avoid  the  answer.  The  trial 
court  did  not  err  in  sustaining  the  demurrer  to  €ach 
of  said  replies.    The  judgment  is  affirmed. 
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W  500        RAHiROADS. — CouTity  Aid, — County  Commissioners.-^Jurisdiction. — 

151    94  The  board  of  county  commissioners  has  jurisdiction  of  the  question 

pi6d  201  relative  to  the  cancelation  of  aid  voted  a  railroad  for  the  construe- ' 

tion  of  the  road  through  the  county,  and  any  final  order  or  judg- 
ment rendered  thereon  by  said  board  is  final  unless  appealed  from. 
pp,  98,  99, 
Samk — County  Aid. — County  Commissioners. — Appeal.— An  appeal 
from  a  decision  of  the  county  commissioners  canceling  an  order 
granting  aid  to  a  railroad  company  vacates  such  decision,  and  ren- 
ders it  of  no  efifect;  but  if  such  appeal  is  dismissed  for  any  cause 
the  decision  of  the  board  again  becomes  effective,  the  same  as  if  no 
appeal  had  been  taken,  pp.  99. 
Same. — County  Aid. — County  Commissioners. — Appeal. — An  order  of 
the  circuit  court  in  an  appeal  from  the  board  of  county  commission- 


MAY   TERM,  1898— Vol.  151.  95 


State,  ex  rel.  Moore,  v.  Burgett,  Auditor,  et  al, 

ers  canceling  a  tax  levy  voted  in  aid  of  a  railroad  company  requiring 
such  board  to  enter  upon  its  record  an  order  to  collect  the  tax  is  bind- 
ing upon  such  board  as  a  judicial  body,  and  such  board  is  required  to 
make  and  enter  such  order  and  judgment  as  directed,  the  same  as 
a  circuit  court  is  required  to  perform  and  execute  the  mandates 
of  the  Supreme  Court  nxade  in  a  case  appealed  from  such  court. 
pp.  99,  100.  * 

Appeals. — Parties. — County  Commissioners. — It  is  not  necessary,  in 
order  to  bind  an  inferior  court  in  a  case  appealed  from  it,  that  the 
member  or  members  thereof  should  be  made  parties  to  the  case  on 
appeal,    p.  100. 

Complaint. — Mandamus. —  County  Commissioners.—  Appeal. — Rail- 
roads.— County  Aid. — A  complaint  in  a  mandamus  proceeding  in 
an  action  against  the  auditor  and  treasurer  of  the  county  to  compel 
them  to  collect  a  railroad  tax  which  had  been  voted  by  the  county 
and  placed  upon  the  tax  duplicate,  but  the  collection  thereof  sus- 
pended until  the  road  was  pennanently  located,  and  afterward,  on 
petition,  as  provided  by  section  6860,  Bums'  R.  S.  1894,  the  order 
placing  same  on  the  tax  duplicate  was  canceled,  and  such  decision 
and  order  appealed  from  to  the  circuit  court,  wherein  judgment 
was  rendered  that  the  board  of  commissioners  should  enter  upon  its 
record  an  order  requiring  that  said  tax  be  immediately  collected  by 
the  treasurer  of  said  county  is  bad  for  failing  to  allege  that  the 
board  of  commissioners  entered  the  order  of  the  circuit  court  upon 
its  records,    p.  100. 

Same. —  Alternative  Writs. — Mandamus. — Former  Appeal. — The  Su- 
preme Court  cannot  disregard  the  allegations  of  the  complaint  and 
alternative  writs  in  a  mandamus  proceeding,  admitted  by  demurrer 
to  be  true,  and  look  to  the  opinion  of  this  court  in  a  former  appeal 
of  the  cause  in  determining  the  sufficiency  of  the  complaint  and 
alternative  writs,    pp.  lOO-lOi. 

From  the  Hamilton  CJircuit  Court.     Affirmed. 

William  B.  Moore^  F.  Winter  and  A.  W,  Hatchy 
for  appellant. 

Oavin,  Coffin  &  Davis,  Joseph  C.  Suit  and  Martin 
A.  Morrison^  for  appellees. 

Monks,  J. — On  January  9,  1897,  the  relator  .com- 
menced this  action  to  compel  appellees,  the  auditor 
and  treasurer  of  Clinton  county,  to  perform  certain 
alleged  duties  in  the  collection  of  a  railroad  tax  voted 
by  Center  township,  in  said  county,  in  aid  of  the 
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iFrankfort  State  Line  Railroad  Company.  Alterna- 
tive writs  were  issued,  to  which  appellees  filed  sepa- 
rate demurrers,  which  were  sustained  by  the  court, 
and  judgment  rendered  thereon  in  favor  of  appel- 
lees. The  only  errors  assigned  call  in  question  the 
action  of  the  court  in  sustaining  said  demurrers.  It  ^ 
is  alleged  in  substance,  in  the  application  and  al- 
ternative writs,  that  on  March  5,  1878,  a  petition 
signed  by  a  proper  number  of  resident  freeholders 
and  taxpayers  of  Center  township,  Clinton  county, 
Indiana,  was  filed  before  the  board  of  commission- 
ers of  said  county,  asking  that  $20,000  be  voted  in 
aid  of  the  Frankfort  &  State  Line  Railroad  Company. 
Subsequently  such  proceedings  were  had  that  an  elec- 
tion was  held,  and  such  aid  was  duly  voted ;  and  said 
board  of  commissioners  at  their  ensuing  regular  June 
session,  entered  an  order  making  a  levy  of  a  special 
tax  for  said  purpose,  and  directing  the  collection  of 
the  same.  Thereupon  the  auditor,  in  pursuance  of 
such  order,  placed  the  tax  so  levied  upon  the  dupli- 
cate for  the  year  1878,  and  delivered  the  same  to  the 
treasurer  for  collection.  After  said  tax  had  been  so 
placed  upon  the  duplicate,  the  collection  of  the  same 
was  suspended  by  the  auditor  and  treasurer  until  the 
road  had  been  permanently  located  in  said  township, 
and  work  done  thereon  in  said  township,  and  paid  for 
by  the  company  equal  in  amount  to  said  donation. 
Afterwards,  on  April  29,  1886,  a  petition  signed  by 
David  P.  Earner  et  ah,  twenty-five  taxpayers  of  said 
township,  was  filed  with  the  board  of  commissioners 
of  said  county,  under  the  provisions  of  section  5369, 
Burns'  R.  S.  1894  (4069,  Horner's  R.  S.  1897),  asking 
that  the  aid  voted  be  canceled  for  the  reason  that 
said  railroad  company  had  not  within  five  years  ex- 
pended in  the  construction  of  said  road,  in  said  town- 
ship, an  amount  of  money  equal  to  the  aid  so  voted. 
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Due  notice  of  said  petition  was  given  in  all  respects 
as  required  by  section  6369,  (4069)  supra.  Afterwards, 
on  June  16,  1886,  Samuel  O.  Bayless,  a  resident  tax- 
payer of  said  township,  appeared  and  filed  an  answer 
and  cross-complaint,  alleging  that  the  railroad  com- 
pany, within  the  time  required  had  done  an  amount 
of  work  in  the  construction  of  said  railroad  in  said 
township  equal  to  the  amount  of  said  appropriation, 
and  had  fully  completed  its  entire  line  in  said  town- 
ship and  county,  and  asked  that  said  board  order 
that  said  tax  be  collected  the  same  as  if  the  collec- 
tion thereof  had  never  been  suspended.  Said  rail- 
road company  also  filed  an  answer  to  said  petition 
of  Barner,  et  al.  Earner  and  others  filed  an  answer  to 
the  application  of  Bayless.  On  the  issues  so  formed 
a  trial  was  had,  and  the  board  of  commissioners 
found  for  the  petitioners,  Barner  et  al.,  and  against 
Bayless,  on  his  application,  and  entered  a  final  judg- 
ment canceling  the  tax  mentioned  in  the  petition  of 
Barner  et  al.  From  this  judgment,  Bayless  and  the 
railroad  company  appealed  to  the  Clinton  Circuit 
Court.  After  the  appeal,  the  Western  Construction 
Company  was,  on  application,  made  a  party,  and  al- 
lowed to  file  an  intervening  petition.  On  account  of 
changes  of  venue,  the  cause  was  finally  tried  in  the 
White  Circuit  Court;  and  said  court,  at  the  request 
of  the  parties,  made  a  special  finding  of  the  facts, 
and  stated  its  conclusions  of  law  thereon.  The  find- 
ing was  against  the  petitioners,  Barner  et  aZ.,  and  in 
favor  of  Bayless  on  his  application  or  complaint.  The 
court  found  that  the  railroad  company,  within  the 
time  required  by  law,  had  expended  in  the  construc- 
tion of  the  railroad  in  said  township  more  than  the 
amount  of  the  aid  voted.  The  White  Circuit  Court 
rendered  judgment  on  said  finding  and  conclusions 
Vol.  161— r 
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of  law:  "That  the  petitioners,  Earner  et  ai.,  are  en- 
titled to  no  relief;  that  the  Frankfort  &  State  Line 
Railroad  Company,  by  expending  in  the  construction 
of  its  line  of  railroad  through  Center  township  a  sum 
in  excess  of  $20,000,  has,  according  to  law,  earned 
said  sum  of  $20,000,  local  aid  voted  by  the  taxpayers 
of  said  township  in  aid  of  said  railroad  company; 
that  the  Western  Construction  Company,  intervening 
petitioner,  acquired  by  assignment,  all  rights  and  in- 
terest of  said  railroad  company  in  and  to  said  aid 
and  money  voted  by  said  township;  and  that  the 
board  of  commissioners  of  said  county  of  Clinton,  in 
the  State  of  Indiana,  shall  enter  upon  its  records  an 
order  requiring  that  said  tax  be  immediately  col- 
lected by  the  treasurer  of  said  county,  as  though  the 
same  had  never  been  suspended."  This  judgment 
was  rendered  October  3,  1890.  Afterwards  said 
cause  was  appealed  by  said  Barner  et  al.j  to  this  court, 
where  the  same  was  in  all  things  affirmed  June  15, 
1893.  A  certified  copy  of  said  final  judgment  of  the 
White  Circuit  Court  was  duly  filed  with  the  board 
of  commissioners  of  Clinton  county,  and  in  the  audit- 
or's office  of  said  county.  After  the  same  was  so 
filed,  William  R.  Moore,  the  relator  in  this  action,  and 
the  Western  Construction  Company,  demanded  of 
Emanuel  Burgett,  auditor  of  said  county,  that  he  de- 
liver the  tax  duplicate  containing  said  railroad  tax  to 
the  treasurer  of  Clinton  county  for  collection,  and  he 
refused  to  do  so;  and  they  each  also  demanded  of  the 
treasurer  of  said  county  that  he  proceed  to  collect 
the  same,  which  he  refused  to  do.  That  said  tax  re- 
mains wholly  uncollected. 

The  board  of  commissioners  of  Clinton  county  had 
jurisdiction  of  the  question  presented  by  the  petition 
of  Barner  et  a/.,  to  cancel  the  aid  voted,  as  well  as  the 
application  of  Bayless  for  an  order  to  collect  said 
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tax.  These  applications  were  both  authorized  by 
statute,  and  any  final  order  or  judgment  rendered 
thereon  by  said  board  was  final  and  conclusive,  un- 
less appealed  from  as  provided  by  law.  Sections 
5369,  5394,  Burns'  R.  8.  1894  (4069-4094,  Horner's  R. 
S.  1897).  If  the  board  had  found  in  favor  of  Bayless 
on  his  petition,  and  ordered  that  said  tax  be  collected 
at  once  as  though  the  same  had  never  been  sus- 
pended, each  of  appellees  could  have  been  compelled, 
by  mandamus,  to  take  the  steps  necessary  to  the  col- 
lection of  said  tax.  The  board  of  commissioners, 
however,  found  for  Earner  et  al.y  on  their  petition, 
and  against  Bayless,  and  rendered  judgment  annul- 
ling and  canceling  the  aid  voted.  The  appeal  from 
said  judgment  gave  the  court  to  which  the  appeal 
was  taken  the  same  power  over  the  subject-matter 
and  parties  that  was  possessed  by  the  board  of  com- 
missioners of  Clinton  county.  An  appeal  from  a  de- 
cision of  a  board  of  commissioners  vacates  such  de- 
cision, and  renders  it  of  no  effect;  but  if  such  appeal 
is  dismissed  for  any  cause,  the  decision  of  the  board 
again  becomes  effective,  the  same  as  if  no  appeal  had 
been  taken.  The  appeal  from  the  decision  of  the 
board  of  commissioners  in  the  case  of  Earner  et  al.  v. 
Bayless  et  ah,  therefore,  vacated  said  decision  of  the 
board  and  rendered  the  same  of  no  force  or  effect. 
Under  the  provisions  of  section  7865,  Burns'  R.  S. 
1894  (5778,  Horner's  R.  S.  1897)  the  White  Circuit 
Court  was  authorized  to  make  a  final  determination 
of  the  proceedings  appealed  from,  and  cause  the  same 
to  be  executed;  or  it  had  the  power  to  send  the  same 
down  to  the  board  with  orders  how  to  proceed,  and 
require  such  board  to  comply  with  the  final  determi- 
nation made  by  the  court  in  the  premises.  The  White 
Circuit  Court  found  that  the  railroad  company  had, 
within  the  proper  time,  expended  in  the  construction 
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of  its  road  in  said  township,  more  than  the  amount 
of  the  aid  voted,  and  had  fully  complied  with  all  the 
requirements  of  the  statute;  and  said  court  was  fully 
authorized  to  render  final  judgment  ordering  "that 
said  tax  be  collected  at  once,  the  same  as  though  the 
same  had  never  been  suspended.'^ 

It  is  not  alleged,  however,  in  the  application  or  al- 
ternative w^rits,  that  the  White  Circuit  Court  ren- 
dered such  judgment;  but,  on  the  contrary,  it  is  al- 
leged that  said  court  rendered  judgment  that  "the 
board  of  commissioners  of  said  county  of  Clinton,  in 
the  State  of  Indiana,  shall  enter  upon  its  record  an 
order  requiring  that  said  tax  be  immediately  col- 
lected by  the  treasurer  of  said  county  as  though  the 
same  had  never  been  suspended/^  It,  in  effect,  as 
it  was  fully  empowered  to  do,  sent  the  same  down  to 
the  board  of  commissioners  of  said  county,  with  or- 
ders that  such  board  enter  such  final  order  and  judg- 
ment. This  order  was  binding  on  the  board  of  com- 
missioners of  Clinton  county,  as  a  judicial  body;  and 
they  were  required  to  make  and  enter  such  order  and 
judgment  as  directed,  the  same  as  a  circuit  court 
is  required  to  perform  and  execute  the  orders  and 
mandates  of  this  court  made  in  a  case  appealed  from 
such  court.  It  is  not  necessary,  in  order  to  bind  an 
inferior  court  in  a  case  appealed  from  it,  that  the 
member  or  members  thereof  should  be  made  parties 
to  the  case  on  appeal.  Until  said  order  of  the  White 
Circuit  Court  is.  entered  by  the  board  of  commission- 
ers of  Clinton  county  on  its  records,  appellant  can- 
not claim  or  assert  any  rights  thereunder  against  ap- 
pellees. It  is  not  averred  that  the  board  of  commis- 
sioners of  Clinton  county  ever  entered  said  order  on 
its  records.  Such  allegation  was  necessary  to  ren- 
der the  application  and  alternative  writs  sufficient  to 
withstand  the  demurrer. 
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Counsel  for  appellant  cite  certain  pages  of  the 
transcript  in  the  case  of  Banter  v.  BaylesSj  134  Ind. 
600,  where  the  judgment  rendered  by  the  White  Cir- 
cuit Court  is  set  out,  but  we  cannot  refer  to  the  tran- 
script of  that  case  for  any  such  purpose.  If  the  White 
Circuit  Court  in  that  case  ordered  that  said  railroad 
tax  be  immediately  collected,  as  though  the  collec- 
tion of  the  same  had  never  been  suspended,  such 
fact  should  have  been  alleged  in  the  application  and 
alternative  writs.  We  can  only  know  what  was  ad- 
judged by  the  White  Circuit  Court  in  the  cas^  of  Bar 
ner  v.  BaylesSy  supra^  from  the  allegations  of  the  ap- 
plication and  alternative  writs  in  this  case. 

It  is  claimed  by  appellees  that  this  court,  in  the 
opinion  affirming  the  judgment  of  the  White  Cir- 
cuit Court  in  Barrier  v.  BaylesSy  supra,  held  that  part 
of  said  judgment  upon  which  appellant  bases  its 
cause  of  action  void,  and  that,  therefore,  only  that 
part  of  said  judgment  not  held  void  was  affirmed  by 
this  court,  and  that  as  the  part  of  said  judgment  upon 
which  appellant  relies  is  void,  no  right  can  be  as- 
serted thereunder.  The  allegation  in  the  complaint 
and  altematiye  writs  in  regard  to  the  action  of  this 
court  in  said  case  of  Bamer  v.  Bayless,  supra,  is  that 
the  "proceedings  and  judgment  of  the  White  Circuit 
Court  were  in  all  things  affirmed."  We  are  not  at 
liberty  to  disregard  the  allegations  of  the  complaint 
and  alternative  writs,  which  were  admitted  by  the 
demurrer  to  be  true,  and  look  to  the  opinion  of  this 
court  in  said  cause  in  determining  the  question  of  the 
sufficiency  of  the  complaint  and  alternative  writs. 
As  we  have  already  said,  we  can  only  know  what  was 
adjudged  by  the  White  Circuit  Court  in  said  cause, 
and  by  this  court  on  appeal,  from  the  allegations  in 
the  complaint  and  alternative  writs,  and  if  the  judg 
ment  alleged  to  have  been  rendered,    or   any    part 
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thereof,  was  in  any  way  changed,  modified,  or  set 
aside,  or  held  null  and  void,  by  this  court,  on  appeal, 
we  could  not  take  judicial  notice. thereof,  as  against 
the  allegation  that  the  "proceedings  and  judgment 
were  in  all  things  affirmed/^  The  effect  of  what  was 
said  by  this  court,  if  any,  on  the  judgment  of  the 
White  Circuit  Court,  is  not  before  us,  and  we  decide 
nothing  upon  that  question.  It  is  proper  to  say  that 
what  is  said  in  this  opinion,  has  reference  alone  to  the 
facts  set  forth  in  the  application  and  alternative 
writs,  and  admitted  by  the  demurrers.  The  court  be- 
low did  not  err,  therefore,  in  sustaining  appellee's  de- 
murrers to. the  application  and  alternative  writs^ 
Judgment  affirmed. 


Byrum  et  al.  v.  Henderson  et  al. 

[No.  18,846.    Filed  July  1,  18ft8.] 

io^  Dbsoent  and  Distribution.— Hu«&and  and  Wife.—Childleas  Second 
:;=.,  Wife. — Child  by  Former  Marriage, — Where  a  husband  dies  leaving^ 
%  M  ^  childless  second  wife  as  his  widow,  and  leaving  a  child  bj  a 
151  iJJjT  former  marriage  suiriving  him,  and  such  child  dies  before  such 
ifis  m  widow,  leaving  no  descendants,  any  real  estate  decended  to  such 

widow,  from  her  said  husband,  owned  by  her  at  the  time  of  her 

158  635  death  wiU  descend  to  her  heirs,  if  she  dies  intestate,  the  same  as  if 
she  were  a  first  wife,  pp,  104-106, 
Sake. — Childless  Second  Wife.-^Naiure  of  Estate  in  Lands  of  Her 
Husband, — Child  by  Former  Marriage. — A  childless  second  wife 
inherits  a  fee  simple  estate  in  the  lands  of  her  husband,  and  during 
her  lifetime  the  children  of  her  husband  by  a  former  marriage  have 
no  estate  or  interest  therein,  but  only  an  expectancy  to  take  the 
same  as  her  forced  heirs  at  the  time  of  her  death,  p.  106. 
Samb — Childless  Second  Wife.— Child  by  Former  Marriage,— Death 
of  Child  Before  Widow.— Where  a  childless  second  wife  conveys 
real  estate  inherited  from  her  husband  who  has  a  child  by  a  former 
marriage,  and  such  child  dies  before  the  widow  leaving  no  descend- 
ants, the  next  of  kin  of  such  child  do  not  inherit  any  interest  in 
such  real  estate,    pp.  106,  107. 

From  the  Knox  Circuit  Court.     Affirmed. 
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H.  S.  Cauthom,  C.  E.  Daileyj  H.  S.  Cauthonty  Jr.^ 
and  John  W.  WeatherSy  tSt  appellants. 

Tovmsend  &  Wilhelm  and  CvUlop  &  KessingeVj  for 
appellees. 

Monks,  J. — ^This  was  an  action  in  ejectment  and  to 
qniet  title,  brought  by  appellants  against  appellees. 
The  court  made  a  special  finding,  and  stated  conclu- 
sions of  law  tliereon  in  favor  of  appellees,  and  ren- 
dered judgment  against  appellants.  It  appears  from 
the  special  finding  that  one  Joseph  Bouchie,  in  1856, 
died  intestate,  the  owner  in  fee  simple  of  real  estate 
in  KnoK  county,  Indiana,  leaving  surviving  him  as 
his  only  heirs,  his  widow,  Mary  Bouchie,  a  second 
wife,  by  whom  he  had  no  children,  and  one  Peter 
Bouchie,  his  son  by  a  former  marriage.  Afterwards, 
on  September  6,  1857,  said  Mary  Bouchie,  for  a  val- 
uable consideration,  sold,  and  by  quitclaim  deed  con- 
veyed, said  real  estate,  which  she  held  as  widow  of 
said  Joseph  Bouchie,  deceased,  to  one  August  Delisle, 
who  then  took  possession  thereof,  claiming  to  own  it 
in  fee  simple.  On  January  5,  1858,  the  said  August 
Delisle  and  wife  and  the  said  Mary  Bouchie,  for  a 
valuable  consideration,  sold,  and  by  warranty  deed 
conveyed,  all  the  real  estate  which  the  said  Mary 
Bouchie  conveyed  to  the  said  August  Delisle  to  one 
James  Beynolds,  who  then  took  possession  thereof, 
claiming  to  own  the  same  in  fee. 

At  the  September  term,  1858,  of  the  Knox  Common 
Pleas  Court,  in  an  action  for  partition,  brought  by 
said  James  Reynolds  against  said  Peter  Bouchie  and 
his  guardian,  Vetal  Bouchie,  the  land  in  controversy 
was  set  off  to  said  James  Reynolds  as  the  owner 
thereof  in  fee.  Afterwards  the  said  James  Reynolds 
sold,  and  by  warranty  deed  conveyed  the  real  estate 
Ret  off  to  him,  being  the  real  estate  in  controversy, 
to^'one  Cassell,  who  took  and  held  possession  thereof. 
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claiming  to  own  it  in  fee^  until  1870,  when  he  sold, 
and  by  warranty  deed  cdliyeyed  said  real  estate  to 
one  Henderson^  who  took  and  held  possession  of  the 
same  until  in  August,  1894,  when  he  died  intestate, 
leaving  appellees  as  his  only  heirs  at  law,  who  have 
held  possession  of  said  real  estate  until  the  commence- 
ment of  this  action,  claiming  to  own  the  same  in  fee. 
The  said  Peter  Bouchie  died  intestate  in  1873,  unmar- 
ried, leaving  no  children  or  their  descendants  sur- 
viving him,  his  only  heirs  being  appellants,  one  of 
whom  is  a  brother,  and  the  others  children  of  a  de- 
ceased sister  of  his  deceased  father.  The  said  Mary 
Bouchie  died  intestate  in  1883,  The  court  stated  as 
conclusions  of  law  that  appellants  were  not  entitled 
to  recover  possession  of  said  real  estate  from  appel- 
lets,  nor  were  they  entitled  to  have  the  title  thereto 
quieted  in  them  against  the  appellees. 

Section  2483,  B.  S.  1881,  provides  that  if  a  hus- 
band dies  testate  or  intestate,  leaving  a  widow,  one- 
third  of  his  real  estate  shall  descend  to  her  in  fee 
simple,  free  from  all  demands  of  creditors,  with  a 
proviso  reducing  her  interest  as  to  creditors  if  the 
real  estate  exceeds  in  value  $10,000,  etc.  Section 
2486,  R.  S.  1881  provides  that  if  a  husband  dies  intes- 
tate, leaving  a  widow  and  one  child,  his  real  estate 
shall  descend  one-half  of  it  to  the  widow  and  one-, 
half  to  his  child.  It  is  provided  in  section  2487,  R. 
8.  1881,  that  if  a  man  marries  a  subsequent  or  second 
wife,  and  has  by  her  no  children  and  dies  leav- 
ing children  alive  by  a  previous  wife,  the  land 
which  at  his  death  descends  to  such  wife  shall 
at  her  death  descend  to  his  children  by  the 
previous  wife.  Under  said  sections  it  was  held  in 
Martindale  v.  Martindale,  10  Ind.  566,  decided  in  1858, 
that  a  second  or  subsequent  wife  took  a  life  estate 
only  in  the  lands  of  her  deceased  husband,  when  he 
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left  surviving  him  children  by  a  former  wife  This 
construction  of  said  sections  was  adhered  to  by  this 
court  until  the  case  of  Utterback  v  Terhune,  75  Ind. 
363  was  decided  in  1881,  in  which  it  was  held  that 
under  said  sections  a  second  or  subsequent  wife  hav- 
ing no  children  by  her  husband,  took  a  fee  in  his  land 
at  his  death,  and  if  he  leaves  children  alive  by  a  pre- 
vious* wife,  that  upon  her  death  such  children  inherit 
said  real  estate  from  her  as  her  forced  heirs.  This 
is  now  the  settled,  as  well  as  the  correct  construc- 
tion of  this  statute.  Haskett  v.  Maxey,  134  Ind.  182, 
187,  19  L.  R.  A.  379.  Myers  v.  Boyd,  144  Ind.  496. 
Stephenson  v.  Boody,  139  Ind.  60,  65  and  cases  cited. 
It  is  settled  law,  therefore,  that  under  our  statutes 
of  descents  the  same  interest  descends  to  a  child- 
less second  or  subsequent  wife  on  the  death  of  her 
husband,  leaving  no  children  or  their  descendants  by 
a  former  marriage  surviving  him,  that  descends  to 
a  first  wife.  The  only  difference  between  the  estate 
of  the  first  wife  and  a  second  or  subsequent  child- 
less wife,  is  when  the  husband  of  a  childless  second 
or  subsequent  wife  dies,  leaving  children  or  their  de- 
scendants by  a  former  marriage  surviving  him,  in 
which  case  such  children  or  their  descendants,  under 
section  2487,  supra,  become,  at  the  death  of  the  child- 
less second  or  subsequent  wife,  her  forced  heirs  as  to 
all  the  land  which  she  inherited  from  said  deceased 
husband.  Bryan  v.  Viand,  101  Ind.  477,  480,  and 
cases  cited;  Otcaltney  v.  Owaltney,  119  Ind.  144,  146. 
It  follows,  therefore,  that  if  a  husband  dies,  leaving  a 
childless  second  or  subsequent  wife  as  his  widow, 
and  leaving  a  child  or  children  or  their  descendants 
by  a  former  marriage  surviving  him,  and  such  child 
or  children  or  their  descendants  should  die  before 
such  widow,  and  there  should  be  no  child  or  children  of 
such  former  marriage,  or  the  descendant  of  any  such 
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child  or  children,  living  at  the  death  of  such  widow, 
then  there  would  be  no  one  to  take  as  the  forced  heir  of 
such  widow  under  said  section  2487,  supra,  and  any 
real  estate  which  descended  to  her  from  her  said  hus- 
band, if  owned  by  her  at  the  time  of  her  death,  will 
descend  to  her  heirs,  if  she  dies  intestate,  the  same  as 
if  she  were  a  first  wife,  and,  if  she  dies  testate,  will 
go  to  the  person  or  persons  to  whom  she  devised  it 
in  her  last  will  and  testament.  If  she  has  sold  and 
conveyed  said  real  estate  in  her  lifetime,  the  same 
could  not  descend  to  her  heirs,  nor  could  she  devise 
the  same  by  will. 

It  follows,  therefore,  that  the  estate  which  Mary 
Bouchie  inherited  in  the  real  estate  of  her  husband 
was  a  fee  simple,  and  during  her  lifetime  Peter 
Bouchie,  the  child  of  her  husband  by  a  former  mar- 
riage, had  no  estate  or  interest  therein,  but  only  an 
expectancy  to  take  the  same  as  her  forced  heir  at  her 
death.  No  conveyance  she  could  make  would  de- 
prive him  or  his  descendants  of  this  right,  if  they  or 
any  of  them  survived  her.  As  he  died  before  the 
widow,  leaving  no  child  or  children  or  their  descend- 
ants surviving  him,  at  her  death,  if  she  then  owned 
said  real  estate,  or  any  interest  therein,  inherited 
from  her  said  husband,  it  would  have  descended  to 
her  heirs  if  she  died  intestate.  It  is  clear,  therefore* 
that  appellants,  the  brother  and  nephews  and  nieces 
of  Joseph  Bouchie,  the  husband  of  Mary  Bouchie, 
and  father  of  Peter  Bouchie,  did  not  inherit  said  real 
estate,  or  any  interest  therein,  from  said  Peter 
Bouchie,  because  he  had  no  title  thereto  at  the  time 
of  his  death ;  nor  did  they  inherit  the  same  or  any  in- 
terest therein  from  Mary  Bouchie,  as  her  forced  heirs, 
because  thev  were  not  made  such  by  statute. 

It  is  true  that  it  was  held  by  this  court  in  Haskett 
V.  Maxey,  sttpra,  that  if,  prior  to  1881,  at  a  time  when 
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it  was  held  that  a  childless  second  or  subsequent 
wife  took  only  a  life  estate  in  the  lands  of  her  de- 
ceased husband,  she  and  the  children  of  the  former 
wife  sold  and  conveyed  the  real  estate  in  which  such 
wife  had  such  life  estate,  that  this  construction  of 
the  statute  became  and  was  a  part  of  the  contract, 
and  that  a  subsequent  change  in  the  construction  of 
the  statute  could  not  operate  retroactively,  so  as  to 
Impair  the  obligation  of  such  contract,  but  the  rights 
of  the  parties  who  joined  in  such  conveyance  were 
governed  thereby.  This  was  only  the  application  of 
the  settled  doctrine  that  the  obligation  of  a  contract 
can  be  no  more  impaired  by  a  change  in  the  construc- 
tion of  a  statute  by  the  decision  of  the  courts  than  it 
can  by  a  legislative  enactment.  If  Mary  Bouchie 
only  conveyed  a  life  estate  in  said  lands  by  her  deeds 
to  Delisle  and  Reynolds,  and  was  the  owner  in  fee 
simple  thereof  at  the  time  of  her  death,  appellants 
would  have  no  interest  in  the  lands.  When  Utterback 
V.  Terhnne,  supra^  was  decided  in  1881,  it  related  back 
to  the  date  of  the  enactment  of  our  statute  of  descents. 
Center  School  Tmcnship  v.  State,  ex  reh,  150  Ind- 
168, and  cases  cited;  Totrn  of  Hardinsburff  v.  Cravens, 
148  Ind.  l,and  cases  cited;  Stephenson  v.  Boody,  supra^ 
pp.  65,  66. 

It  is  settled  law,  therefore,  that  at  all  times  since  the 
same  was  enacted  the  childless  second  or  subsequent 
wife  took  a  fee  simple,  and  not  a  life  estate  in  the 
lands  of  her  deceased  husband.  To  this  rule  there  is 
no  exception,  and  it  was  only  held  in  HorSkett  v. 
Maxey,  supra,  that  the  change  in  the  construction  of 
said  statute  could  not  impair  .the  obligation  of  any 
contract  made  before  the  case  of  Utterback  v.  Terhune, 
svpra^  was  decided.  Finding  no  error  in  the  record, 
the  judgment  is  affirmed. 
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Starnes  et  al.  V.  Allen. 

[No.  17,851.    Filed  Nov.  24,  1896.    Rehearing  denied  July  1,  1898.] 

Evidence.— TFetg^^  O/.— Where  the  question  of  the  sufficiency  of  the 
evidence  to  establish  a  fact  upon  which  the  verdict  is  based  is 
raised  on  appeal,  the  Supreme  Court  will  consider  such  evidence  as 
standing  alone  and  uncontradicted,    p,  US, 

Same. — Order  of  Admission, — ^Where  evidence  is  admitted  out  of  or- 
der, without  objection  to  the  order  of  its  introduction,  the  Supreme 
Court  is  bound  to  consider  same.    p.  US. 

Same. — Transcript  of  Beeord.— A  certified  copy  of  an  unauthorized 
record  is  not  admissible  in  evidence,    pp.  US,  114, 

Same. — Lorvghnnd  Manuscript— When  Copied  in  Bill  of  Ea>ceptions. 
— Where  the  certificate  of  the  clerk  shows  that  the  bill  of  excep- 
tions has  been  copied  into  the  transcript  it  is  not  necessary  that  the 
record  show  that  the  longhand  manuscript  of  the  evidence  was 
filed  in  the  clerk's  office  prior  to  its  incorporatioii  in  the  bill  of 

*  exceptions,    pp,  UJ^  116, 

SAME.~I«o«t  Deed,—Befmoval  of  Papers,— Jn  an  action  to  quiet  title 
to  real  estate  involving  the  question  as  to  who  was  the  grantee  in 
an  unrecorded  deed,  evidence  to  the  effect  that  witness  saw  defend- 
ant, shortly  after  the  death  of  alleged  grantee,  go  to  decedent's  pri- 
vate drawer  and  remove  papers  therefrom  was  improperly  admitted 
in  evidence  where  it  was  not  shown  that  the  deed  in  question  was 
among  the  papers,    pp.  116-119, 

From  the  Morgan  Circuit  Court    Reversed. 

Oscar  Matthews  and  East  &  Miller^  for  appellants. 
Duncan  &  Batman^   Willis  Hickam  and  John  C 
Robinson^  for  appellee. 

McCabe,  J. — The  appellee,  Elisha  M.  Allen,  sued 
the  appellants,  Mary  M.  Starnes  and  Zibeon  Starnes 
in  the  Monroe  Circuit  Court,  to  recover  possession  of 
130  acres  of  land  situate  in  Monroe  county;  and  in 
another  paragraph  he  sought  to  quiet  his  alleged 
title  therein  against  the  defendants.  In  each  para- 
graph he  alleged  that  he  was  the  owner  in  fee  simple. 
The  issues  formed  by  an  answer  of  general  denial 
were  tried  in  the  Monroe  Circuit  Court,  resulting  in 
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a  verdict  and  judgment  for  the  defendants  (the  ap- 
pellants). The  plaintiff  was  awarded  a  new  trial  as 
of  right,  under  the  statute,  and  the  venue  of  the  cause 
was  changed  to  Owen  county,  and  afterwards  from 
Owen  to  Morgan  county,  where  another  trial  of  the 
issues  resulted  in  a  verdict  in  favor  of  the  plaintiff, 
who  had  judgment  on  the  verdict,  over  defendants' 
motion  for  a  new  trial^  for  cause  alleged.  The  insuffi- 
ciency of  each  paragraph  of  the  complaint,  and  the 
action  of  the  court  in  overruling  appellants'  motion 
for  a  new  trial  are  assigned  for  error.  The  error  as- 
signed on  the  insufficiency  of  the  complaint  is  ex- 
pressly waived  by  the  appellants'  counsel  in  one  of 
their  briefs.  Therefore  the  only  error  to  be  consid- 
ered on  this  appeal  is  that  assigned  on  the  ruling 
denying  a  new  triaL 

The  first  ground  urged  in  support  of  the  motion  for 
a  new  trial  is  that  the  evidence  is  not  sufficient  to 
support  the  verdict.  And  specially  it  is  urged  that 
the  complaint  declared  upon  a  legal  title,  and  at  best, 
plaintiff  only  proved  an  equitable  title.  It  appears 
from  the  undisputed  evidence  that  on  March  26,  1888, 
there  lived  in  Monroe  county,  one  David  Allen  and 
Mary  M.  Allen  (now  Mary  M.  Starnes),  who  were 
husband  and  wife.  At  that  time  David  owned  a  farm 
of  600  acres,  upon  which  they  were  then  living,  called 
the  ^'Home  Farm,"  and  a  farm  of  296  acres,  known  as 
the  "Pitts  Farm,"  and  another  of  86  acres,  known  as 
the  "Coffey  Farm."  His  wife  owned  a  farm  of  112 
acres,  known  as  the  "James  Place,"  and  another  of  80 
acres  known  as  the  **Copenhaver  Land."  Mary  was 
a  subsequent  wife.  David  was  then  sixty-six  years 
old,  and  hopelessly  in  debt,  there  being  mortgages  on 
bis  real  estate  amounting  to  |1 3,000.  His  personal 
property  had  been  sold  on  execution,  and  there  were 
still  hanging  over   him    unpaid   judgments   to    the 
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amount  of  several  thousand  dollars.  On  that  day 
he  purchased  of  the  heirs  of  George  B.  Moore  the  130 
acres  of  land  now  in  controversy,  known  as  the  "Moore 
Farm,"  for  $15,000;  fSOO  was  paid  down,  and  notes 
were  executed  for  the  balance  of  the  purchase-money 
to  the  different  ones  of  the  Moore  heirs,  according 
to  the  respective  interests  of  the  diflPerent  heirs,  and 
such  notes  were  signed  by  David  Allen  and  Mary  M. 
Allen.  The  oral  evidence  tends  to  show  that  at  the 
time  of  the  purchase  said  David  and  Mary  M.  executed 
to  the  Moore  heirs  a  mortgage  on  said  farm  to  secure 
the  payment  of  said  notes.  The  mortgage  seems  to 
have  been  lost. 

The  deed  conveying  the  farm  by  the  Moore  heirs 
seems  to  have  been  taken  to  the  recorder's  office  at 
Bloomington  for  record,  but  by  whom  it  was  taken 
the  evidence  is  not  agreed.  The  deed  was  found  to 
be  defective  in  its  description  of  a  part  of  the  land; 
and  on  the  advice  of  the  recorder,  it  was  not  re- 
corded; but  he  wrote  out  another  deed  to  be  executed 
in  its  stead  by  the  Moore  heirs.  David  and  Mary 
went  into  possession  of  the  farm  at  once,  but  failed 
to  have  the  new  deed  executed,  or  the  old  one  cor- 
rected and  recorded.  They  made  lasting  and  val- 
uable improvements  on  the  farm, — ^to  the  house  at  a 
cost  of  $400,  a  new  barn  at  a  cost  of  $800,  and  crib  and 
granary  worth  $250, — a  part  of  the  material  coming 
from  Mary's  other  lands.  They  builded  fences, 
grubbed  the  brush,  and  filled  washed  places  on  the 
land,  and  paid  off  the  notes  when  they  fell  due. 
These  notes  were  partially  paid  with  money  derived 
from  proceeds  from  Mary's  other  lands.  They  moved 
into  the  house  on  the  Moore  farm  after  it  was  im- 
proved. They  cultivated  the  land,  and  took  all  the 
crops  and  appropriated  the  same  to  their  use  and 
benefit  from  the  time  of  the  purchase  until  David's 
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death,  which  occurred  June  5,  1894.  And  his  widow, 
Mary  M.,  married  her  codefendant,  Zibeon  Stames, 
a  hired  man  living  in  the  family,  in  December  follow- 
ing. The  plaintiff,  Elisha  M.  Allen,  is  a  son  of  said 
David  by  a  former  marriage,  and  was  married  and 
living  apart  from  his  father  at  the  time  of  the  pur- 
chase of  the  Moore  farm,  and  all  the  time  it  was  oc- 
cupied by  David  and  Mary.  Said  plaintiff  claims  that 
in  the  original  deed  containing  the  defective  descrip- 
tion he  was  named  as  the  sole  grantee,  though  he  ad- 
mits he  never  saw  it,  and  that  it  was  never  delivered 
to  him.  The  defendants  claimed  that  the  original 
deed  named  David  and  Mary  M.  Allen,  his  wife,  as 
joint  grantees,  and  the  evidence  on  behalf  of  the  de- 
fendants strongly  tends  to  prove  that  to  be  the  fact; 
but  that  evidence  was  contradicted  by  evidence  on 
behalf  of  the  plaintiff.  The  person  who  negotiated 
the  sale  of  the  land  for  the  Moore  heirs  (one  McHenry, 
husband  of  one  of  the  heirs)  was  dead.  And  the  liv- 
ing Moore  heirs  who  had  signed  the  deed  and  testified 
in  the  case  as  witnesses,  differed  in  their  recollection 
as  to  whether  David  and  Mary  M.  Allen  were  named 
in  the  deed  as  grantees,  or  Elisha  M.  Allen  was  named 
therein  as  such  grantee.  Some  had  it  one  way,  and 
some  the  other.  The  turning  point  in  the  case  must  be, 
who  was  the  grantee  named  in  that  deed?  Plaintiff 
claims  he  had  been  on  a  trade  for  the  land  before  his 
father  was,  and  that  his  father  requested  him  to  allow 
the  father  to  trade  for  the  farm,  as  he  could  put  in  a  lot 
of  sawing  and  hay  on  the  purchase  price,  and  thus 
save  some  money,  and  they  could  settle  the  matter 
between  themselves.  The  evidence  tends  to  show 
the  presence  of  Elisha  M.  on  one  of  the  settlements 
of  purchase-money,  and  that  he  paid  some  money  on 
the  purchase-money  notes  at  that  time;  his  father 
David  Allen  also  being  present.    The  purchase-money 
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notes  were  all  surrendered  to  David,  when  paid  oflf, 
and  they  were  produced  on  the  trial.  David  paid  all 
the  taxes  during  the  six  years  he  occupied  the  land, 
and  the  receipts  were  put  in  evidence.  During  the  six 
years  that  David  and  Mary  occupied  the  land,  up  to 
just  a  short  time  before  David's  death,  Elisha  M.  made 
no  claim  to  the  ownership  of  the  land.  When  David 
was  in  his  last  sickness  in  the  month  of  March,  1894, 
Elisha  M.  Allen  procured  a  new  deed  to  be  drawn  up, 
which  was  duly  signed  and  acknowledged  by  the 
Moore  heirs  purporting  to  convey  said  farm  to  said 
Elisha  M.  Allen.  This  deed,  it  was-  claimed,  was 
made  as  a  mere  correction  of  the  original  or  first  deed, 
wherein  there  was  a  defective  description.  This  deed 
was  introduced  in  evidence. 

The  plaintiff's  evidence  in  chief  is  wholly  silent  as 
to  who  the  grantee  named  in  the  first  deed  was,  and 
hence  it  is  contended  by  the  appellants  that  the  evi- 
dence is  not  sufficient  to  support  the  verdict  This 
contention  is  predicated  on  the  idea  that  if  the  Moore 
heirs  had  already  conveyed  their  title  in  the  first 
deed,  even  though  there  was  some  defect  in  the  de- 
scription, it  was  incumbent  on  the  plaintiff  to  show 
who  the  grantee  in  the  first  deed  was,  because,  if  it 
were  a  different  person  than  the  one  named  in  the 
amendatory  deed,  then  the  latter  conveyed  no  title; 
and  the  further  idea  that  the  second  deed  while  David 
and  Mary  were  in  adverse  possession,  claiming  to  be 
the  owners,  would  be  void  as  to  them.  But  as  to  the 
latter  contention,  it  is  sufficient  to  say  that  while  the 
evidence  strongly  tends  to  show  that  David  and  Mary 
were  named  in  the  first  deed  as  the  joint  grantees,  and 
were  claiming  to  own  under  such  deed  adversely  to 
all  the  world,  yet  there  is  evidence  sufficient  if  uncon- 
tradicted and  standing  alone,  to  prove  that  David 
had  purchased  the  land  for  his  son  Elisha  M.,  and  was 
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occupying  it  subject  to  him.  And  if  the  evidence 
tending  to  prove  that  the  first  deed  named  Elisha  M. 
as  grantee  is  believed,  as  the  jury  had  a  right  to  be- 
lieve it,  then  the  last  deed  could  not  be  void  for  being 
made  by  one  out  of  possession  to  another,  while  the 
land  was  in  the  adverse  possession  of  a  third  party. 
Under  such  circumstances,  the  possession  of  David 
and  Mary  M.  would  not  be  adverse. 

As  to  the  other  contention,  the  plaintiff's  evidence 
in  rebuttal  was  amply  sufficient,  standing  alone  and 
uncontradicted,  to  establish  that  the  plaintiff  was 
named  in  the  first  deed  as  the  sole  grantee.  And 
that  is  the  way  we  must  consider  the  evidence,  as  we 
cannot  weigh  it  We  must  determine  whether  the 
evidence  in  support  of  a  proposition  or  fact,  standing 
alone  and  uncontradicted,  is  legally  sufficient  to  es- 
tablish that  fact.  We  do  not  mean  to  intimate  that 
the  evidence  tending  to  prove  that  the  plaintiff  was 
named  in  the  first  deed  as  grantee  was  not  evidence 
in  chief,  and  was  rebutting  evidence.  It  seems  to 
have  been  admitted  without  any  question  as  to  the 
order  of  its  introduction,  and  hence  we  are  bound 
to  consider  it.  If  the  first  deed  named  the  plaintiff 
as  grantee,  then  that  established  title  in  fee  simple 
in  him,  especially  if  the  second  deed  corrected  the  de- 
fect in  the  description  in  the  first.  The  evidence  fails 
to  show  what  the  defect  in  the  description  in  the  first 
deed  was,  further  than  it  failed  to  include  about  ten 
acres  of  the  land. 

The  next  reason  urged  for  a  new  trial  is  the  refusal 
of  the  trial  court  to  admit  in  evidence  a  certified 
transcript  from  the  mortgage  record  by  the  recorder 
of  Monroe  county.  This  mortgage  had  not  been 
acknowledged,  though  it  had  been  recorded.  It  had 
no  right  to  be  recorded,  and  the  statute  expressly  f  or- 
VoL.  151—8 


114  SUPREME  COUET  OP  INDIANA, 

Stames  et  cU.  v,  Allen. 

bids  the  record,  without  an  acknowledgment  or  a 
certified  transcript  thereof,  to  be  admitted  in  evi- 
dence. Section  3372,  Bums'  R  8.  1894,  2952,  R  S. 
1881;  Westerman  v.  Foster^  67  Ind.  408.  Counsel  seem 
to  suppose  that  because  the  mortgage  debt  had  been 
paid  oflf,  and  that  the  object  of  the  proposed  evidence 
was  not  to  establish  or  rely  on  the  continued  legal 
force  of  the  mortgage,  but  to  give  it  in  evidence  as 
a  circumstance  tending  to  show  that  the  first  deed 
must  have  named  the  mortgagors,  David  and  Mary  M. 
Allen^  as  grantees,  made  it  immaterial  whether  the 
mortgage  was  acknowledged  or  not.  That  is  true.  It 
was  immaterial,  had  the  original  mortgage  been  of- 
fered in  evidence.  But  the  question  here  was,  not  the 
effect  of  the  mortgage  without  acknowledgment, 
but  the  question  was,  how  can  the  existence  and  con- 
tents of  the  mortgage  be  proved?  The  attempt  here 
was  made  to  prove  it  by  a  certified  transcript  from  an 
unauthorized  record.  The  statute  simply  authorizes 
a  duly  recorded  instrument,  or  a  certified  copy  thereof, 
to  be  used  in  evidence,  and  forbids  the  use  of  such 
record  or  copy  in  evidence  when  recorded  without 
acknowledgment.  Section  3372  (2962),  svpra.  If  the 
original  mortgage  was  lost,  as  it  seems  to  have  been, 
secondary  evidence  of  its  contents  might  have  been  in- 
troduced. There  was  no  offer  of  such  secondary  evi- 
dence of  its  contents.  Besides,  there  was  oral  evidence 
introduced  generally  by  the  defendants  to  the  effect 
that  such  a  mortgage  had  been  executed  by  David  and 
Mary  M.  Allen  to  the  Moore  heirs  to  secure  the  pay- 
ment of  the  purchase-money  notes.  There  was  no 
error  in  excluding  the  certified  copy  of  the  record  of 
the  mortgage.  It  is  true,  a  duly  proved  copy  would 
have  been  more  effective  under  the  circumstances 
than  mere  oral  evidence  of  its  contents. 
The  next  ground  of  the  motion   for  a  new  trial 
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urged  is  the  act  of  the  court  in  overruling  the  defend- 
ants' objection  to  certain  testimony  of  the  witness  S. 
J.  Johnson  on  behalf  of  the  plaintiff.  The  only  an- 
swer to  appellants'  argument  in  support  of  this  objec- 
tion which  appellee's  counsel  make  is  that  the  evi- 
dence is  not  in  the  record,  and  hence  this  objection 
4!annot  be  considered.  The  ground  for  this  conten- 
tion is,  as  appellee  claims,  that  there  is  no  showing 
in  the  transcript  that  the  longhand  manuscript  of  the 
evidence  was  filed  in  the  clerk's  office  before  it  was 
incorporated  in  the  bill  of  exceptions.  But  the  fact  is, 
the  clerk  certifies  in  the  transcript  that  such  long- 
hand manuscript  was  filed  in  his  office  by  the  de- 
fendants on  the  25th  day  of  January,  1896.  And  in 
another  place  in  the  transcript  the  clerk  certifies  that 
on  the  25th  day  of  January,  1896,  the  defendants  filed 
in  his  office  their  bill  of  exceptions,  containing  what 
purports  to  be  the  longhand  manuscript  of  the  evi- 
dence. But  the  clerk's  final  certificate  to  the  tran- 
script states  that:  «i  ♦  ♦  ♦  do  hereby  certify 
that  the  above  and  foregoing  is  a  full,  true,  and  cor- 
rect copy  of  the  records  and  judgment  of  the  court 
in  the  above  entitled  cause,  as  the  same  appears  of 
record  in  my  office."  This  statement  is  binding  on  us 
until  the  contrary  appears,  and  the  contrary  does  not 
appear.  And  according  to  that  statement  the  long- 
hand manuscript  has  been  copied  into  the  bill  and 
the  transcript,  in  which  case  it  is  wholly  unimportant 
whether  the  longhand  manuscript  of  the  evidence 
was  filed  in  the  clerk's  office  before  its  incorporation 
in  the  bill  of  exceptions.  We  hold  the  evidence  is 
properly  in  the  record. 

After  the  loss  of  the  first  deed  had  been  estab- 
lished^ and  the  plaintiff  was  engaged  in  introducing 
evidence  tending  to  prove  that  he  was  named  in  it  as 
grantee,  it  had  been  proved  that  the  witness  S.  J. 
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Johnson  was  at  the  house  of  David  Allen,  engaged  in 
painting  his  house,  and  boarding  with  him,  and  that 
the  defendant  Zibeon  Starnes  was  also  there  as  a 
hired  hand,  boarding  in  the  family,  and  that  said 
David  was  then  on  his  deathbed,  and  that  he  died  at 
about  11:20  o'clock  in  the  night.  It  had  also  been 
shown  that  said  witness,  Johnson,  had  been  called  up 
from  his  bed  just  as  the  old  man  died,  and  that  he 
came  into  the  room  where  he  had  died,  and  that 
among  others  present  was  the  defendant  Zibeon 
Starnes.  The  court  having  sustained  an  objection  to 
a  certain  question  to  said  witness  Johnson  as  to 
search  for  papers  immediately  after  the  death  of  said 
David,  thereupon  counsel  for  plaintiff  stated  to  the 
court,  in  the  hearing  of  the  jury:  "We  propose  to 
show  a  search  of  drawers,  and  a  search  for  and  gath- 
ering up  of  papers,  and  to  show  what  they  did  there. 
The  very  deed  they  have  said  and  proved  in  this  case 
was  lost,  was  in  the  very  table  drawer  where  this 
search  was  made  for  papers,  and  carried  off  by  one  of 
these  defendants.  We  propose  to  show  that  this 
drawer  was  taken  out,  and  the  papers  searched,  and 
that  papers  the  size  and  form  of  deeds  was  taken  out 
and  put  in  their  pockets.'^ 

Thereupon  the  court  overruled  the  objection,  and 
the  defendants  excepted.  The  objection  was  that  the 
proposed  testimony  was  not  material  to  any  issue,  un- 
less the  plaintiff  proposed  to  show  that  the  lost  deed 
was  among  the  papers  about  which  they  proposed  to 
inquire.  The  witness  Johnson  then  answered  the 
question  as  follows:  "I  was  sitting  within  three  or 
four  feet  of  the  stand  drawer.  He  (Zibeon  Starnes) 
came  to  the  stand  drawers,  and  took  out  some  sev- 
eral papers, — ^seemed  to  be  soiled  papers, — and  put 
some  in  his  pockets,  and  a  little  valise  there  was  in 
the  wardrobe.    What  they  were  I  do  not  know.     *     * 
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Q.  What  time  was  that?  A.  About  12  o'clock, 
— ^within  an  hour  after  he  died.  *  *  *  *  Q. 
What  form  were  the  papers  in?  A.  They  were 
sorted  out.  Different  forms,  some  were  folded  and 
some  were  long.  They  seemed  to  be  in  different 
shapes.  Q.  How  were  the  papers  as  to  this  (indi- 
cating)? A.  They  seemed  to  be  about  that  length. 
Q.  That  is,  the  length  of  a  folded  deed  or  mortgage? 
A.  About  that  length.  Q.  How  many  papers  did 
he  take  out  and  put  in  his  pockets?  A.  Five,  six,  or 
eight.  He  seemed  to  be  in  a  hurry  sorting  them  out.  Q. 
Was  he  in  a  hurry  about  it?  A.  Yes,  a  little  bit  of  a 
hurry.  Q.  Did  he  look  through  the  papers,  or  did  he 
stop  to  read  any  of  them?  A.  He  would  look  over  them. 
Some  he  put  in  his  inside  pocket,  and  others  he  put 
in  the  valise.  Q.  What,  if  any  thing,  did  he  put 
back  in  the  drawer  when  he  was  done?  A.  I  think 
he  took  about  all  there  was  in  the  drawer,  is  my  recol- 
lection. There  was  quite  a  number  in  the  drawer. 
Q.  Was  there  any  other  stand  in  the  room?  A. 
That  was  all  I  saw.  Q.  In  what  room  was  this?  A. 
In  the  room  in  which  Mr.  Allen  died, — not  more  than 
five  or  six  feet  from  where  he  died."  There  was  no 
attempt  to  show  that  the  deed  in  question  was  among 
these  papers.  There  was  no  evidence  to  prove  that 
the  lost  deed  was  ever  in  the  drawer. 

The  whole  of  this  evidence  was  therefore  wholly 
immaterial,  and  irrelevant  to  any  issue  in  the  case. 
The  loss  of  the  deed  had  already  been  established  so 
as  to  admit  secondary  evidence  of  its  contents.  The 
only  possible  relevancy  the  testimony  could  have 
had,  if  the  missing  deed  had  been  shown  to  have  been 
among  the  abstracted  papers,  would  have  been  the 
inference  that  it  contained  the  name  of  the  plaintiff 
as  grantee,  instead  of  that  of  David  Allen  and  Mary 
Allen,  as  the  defendants  claimed  it  did.    This  infer- 
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ence  may  arise  against  a  party  who  destroys  or  sup- 
presses evidence,  namely,  that  such  evidence  if  pro- 
duced, would  be  against  him.  Thompson  v.  Thompson^ 
9  Ind.  323,  68  Am.  Dec.  638;  Doty  v.  State,  7  Blackf. 
427;  Doan  v.  State,  26  Ind.  495.  But,  without  any  evi- 
dence whatever  that  the  last  deed  was  in  the  place 
from  whence  the  abstracted  papers  were  taken,  made 
it  whollv  irrelevant.  The  admission  of  the  evidence 
was  a  judicial  declaration  to  the  jury  that  they  were 
expected  to  consider  that  irrelevant  evidence,  and 
roam  at  large  in  their  imagination  in  giving  whatever 
force  to  that  evidence  that  they  might  imagine  proper. 
And,  before  they  could  use  the  testimony  for  any  pur- 
pose whatever,  they  must  first  infer  or  presume  the 
very  fact  in  dispute,  namely,  that 'the  missing  deed 
was  among  the  abstracted  papers,  and  then  upon  that 
they  m\ist  base  the  inference  or  presumption  that  the 
deed  must  have  been  against  Zibeon's  wife,  or  he 
would  not  have  suppressed  it.  Without  drawing  this 
inference  upon  an  inference,  the  jury  could  not  use 
or  consider  the  evidence  at  all.  And  yet  its  admis- 
sion was  a  warrant  to  them  to  consider  it  in  that 
way. 

In  view  of  the  strong  countervailing  evidence  as  to 
who  was  named  in  the  first  deed  as  grantee,  this  evi- 
dence may  have  had  a  very  damaging  effect  on  the  de- 
fendants' cause  before  the  jury.  Though  it  proved 
nothing  at  all  against  the  defendants  legally,  and  was 
therefore  irrelevant  and  immaterial,  yet  such  evi- 
dence has  been  held  sufficient  to  reverse,  because  it 
may  have  had  a  potent  influence  in  producing  the  ver- 
dict, especially  where,  as  here,  there  is  nothing  to  show 
that  it  proved  harmless.  Eessin  v.  fleckj  88  Ind.  449. 
Besides,  the  evidence  objected  to  had  a  tendency  to 
mislead  the  jury,  and  for  that  reason  ought  to  have 
been  rejected.    Orr  v.  Miller,  98  Ind.  436.    The  circuit 
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court  erred  in  overruling  the  motion  for  a  new  trial. 
The  judgment  is  reversed,  with  instructions  to  grant 
the  defendants  a  new  trial. 

On  Petition  for  Reheabing. 

McCabe,  J. — A  petition  for  a  rehearing  is  pre- 
sented in  this  case,  supported  by  an  exhaustive  brief 
of  over  forty  pages  of  printed  matter.  We  have  read 
and  considered  it  with  patience  and  forbearance.  The 
first  twenty  pages  are  devoted  to  a  profound,  logical 
and  able  argument,  couched  in  language  ornate 
and  dignified,  supported  by  the  citation  of  many  re- 
cent decisions  of  this  court  to  the  effect  that  when 
the  longhand  manuscript  of  the  evidence  is  sent  up 
to  this  court,  the  transcript  must  show  that  it  was 
filed  in  the  clerk's  office  before  it  was  incorporated 
in  the  bill  of  exceptions,  or  the  evidence  is  not  in  the 
record.  And,  it  not  being  shown  that  the  longhand 
manuscript  was  filed  in  the  clerk's  office  in  this  case 
before  the  bill  of  expections  was  filed,  it  is  contended, 
in  a  liberal  display  of  charming  rhetoric,  that  we 
erred  in  holding  that  the  evidence  was  in  the  record. 
If  we  had  decided  in  the  original  opinion  that  it  need 
not  be  shown  in  the  transcript  that  the  longhand 
manuscript  was  filed  before  its  incorporation  in  the 
bill  of  exceptions,  in  opposition  to  the  long  line  of 
cases  decided  by  us,  cited  by  appellee's  counsel,  it 
would  not  tax  our  patience  to  read  this  long  argu- 
ment to  prove  a  proposition  which  no  one  disputes. 
The  original  opinion  makes  no  such  decision,  but  is 
in  perfect  accord  with  all  those  cases  holding  that, 
in  order  to  bring  the  evidence  into  the  record  by  the 
ori<dnal  longhand  manuscript  sent  up  to  this  court, 
the  transcript  must  show  that  such  manuscript  was 
filed  in  the  clerk's  office  below  before  its  incorporation 
in  the  bill  of  exceptions,  as  required  by  the  statute  in 
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force  when  these  proceedings  took  place.  Therefore,  all 
this  long  effusion  about  our  duty  to  be  governed  by 
our  previous  decisions  as  to  what  is  required  to  make 
the  original  longhand  manuscript,  when  sent  up,  a 
part  of  the  record,  is  nothing  less  than  an  inexcus- 
able waste  of  labor  and  valuable  time,  or  "love's  labor 
lost."  But  it  may  be  counsel  intended  such  useless 
argument  as  a  sort  of  a  makeweight  in  favor  of  the 
appellee  on  another  proposition  that  is  involved.  Each 
proposition,  however,  must  stand  or  fall  on  its  own 
merits.  The  sole  ground  on  which  we  held  that  the 
evidence  was  in  the  record  is  that  the  clerk  had,  in  his 
certificate   authenticating   the  transcript,  said:     "I 

*  *  do  hereby  certify  that  the  above  and  forego- 
ing is  a  full,  true,  and  correct  copy  of  the  records  and 
judgment  of  the  court  in  the  above  entitled  cause,  as 
the  same  appears  of  record  in  my  office." 

Two  things  are  said  in  this  certificate  vital  to  the 
controversy;  one  is  that  what  precedes  it  is  a  copy  or 
a  transcript  of  the  original,  and  the  other  is  that  the 
original  of  all  contained  in  the  transcript  remains  and 
appears  of  record  in  the  clerk's  office  below.  That 
could  not  be  so  if  the  original  manuscript  of  the  evi- 
dence had  been  sent  up  here.  We  simply  held  in  the 
original  opinion  that  this  statement  of  the  clerk  be- 
low, within  his  power  to  make,  was  binding  on  us,  in 
the  absence  of  any  showing  to  the  contrary  appear- 
ing in  the  record;  holding  that  that  made  it  appear 
that  the  bill  of  exceptions,  including  the  longhand 
manuscript,  had  been  copied  by  the  clerk  into  the 
transcript,  making  it  wholly  immaterial  whether  the 
longhand  manuscript  had  ever  been  filed  in  the  clerk's 
office,  separate  and  apart  from  the  bill  of  exceptions, 
or  not.  And  it  is  not  now  contended  that  the  record 
shows  anything  to  the  contrary.  It  is  conceded  that 
the  transcript  properly  shows  the  filing  of  the  bill  of 
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exceptions  in  time.  It  is,  however,  contended  by  ap- 
pellee's learned  counsel  that  even  in  that  case  the 
transcript  must  show  the  filing  of  the  original  long- 
hand manuscript  in  the  clerk's  office  before  its  incor- 

• 

poration  in  the  bill  of  exceptions.  But  that  is  a  total 
misapprehension  of  the  force  and  effect  of  the  statute 
then  in  force,  providing  for  sending  up  the  original 
longhand  manuscript  of  the  evidence  without  copying 
it,  instead  of  a  transcript  thereof.  It  is  only  when 
that  is  to  be  done  that  there  was  any  requirement  that 
it  should  be  filed  in  the  clerk's  office.  That  statute, 
neither  repealed  nor  modified  the  other  provisions 
of  the  code  as  to  incorporating  the  evidence  in  a  bi^l 
of  exceptions,  and  copying  the  same  into  the  tran- 
script. When  that  course  was  pursued  all  that  these 
provisions  required  was  that  the  transcript  should 
show  the  filing  of  the  bill  of  exceptions,  incorporating 
the  evidence,  within  the  proper  time,  in  the  clerk's 
office  below.  Appellee's  counsel  assume  that  this  is 
not  the  law;  citing  in  support  of  such  assumption  the 
line  of  decisions  already  referred  to,  as  to  the  requi- 
sites to  bring  the  evidence  into  the  record  under  the 
statute  then  in  force  as  to  bringing  up  the  original 
longhand  manuscript.  But  such  decisions  have  no 
bearing  on  the  question.  Where  the  clerk's  certificate 
shows,  as  is  the  case  here,  that  the  bill  of  exceptions 
has  been  copied  into  the  transcript,  this  court  has 
steadily  recognized  the  law  to  be  as  we  declared  it 
in  the  original  opinion  (that  it  is  not  necessary  to 
show  anything  about  the  filing  of  the  original  long- 
hand manuscript  in  the  clerk's  office),  in  the  following 
cases:  Holt  v.  Rockhill,  143  Ind.  530,  533;  Morrison  v. 
If ormon, 444  Ind.  S79;Ha7nrick  v.  Loring,  147  Ind.  229, 
231.  And  in  Madden  v.  f^tate,  148  Ind.,  at  pp.  184-185, 
the  question  was  directly  decided  in  the  following 
words:    "Where  the  transcript  does  not  purport  to 
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contain  the  original  longhand  manuscript,  but  where 
the  bill,  as  here,  states  that  it  contains  all  the  evi- 
dence given  in  the  cause,  there  is  no  reason  why  such 
transcript  should  show  that  the  longhand  manu- 
script of  the  evidence  and  its  incidents  was  ever  filed 
in  the  clerk's  oflSce.  It  is  suflBcient  if  the  judge  certi- 
fies as  he  has  here  that  the  bill  of  exceptions  con- 
•  tains  all  the  evidence  given  in  the  cause,  and  the  clerk 
certifies  as  he  has  here  'that  the  above  and  foregoing 
transcript  contains  complete  copies  of  all  the  papers 
and  entries  in  said  cause,'  the  transcript  otherwise 
showing  the  filing  of  the  bill  of  exceptions  in  said 
cause." 

But  if  we  are  wrong  in  holding  the  evidence  is  in 
the  record,  aside  from  this,  our  attention  is  called  to 
the  fact  by  appellants'  counsel  that  there  is  a  special 
bill  of  exceptions  in  the  record,  about  the  validity  of 
which  there  is  no  question,  and  none  can  be  made, 
and  which  is  wholly  ignored  by  appellee's  learned 
counsel,  more  fully  and  completely  exhibiting  the  rul- 
ing of  the  court  overruling  appellants'  objection  and 
exception  to  the  admission  of  the  evidence  for  which 
we  reversed  the  judgment  in  the  original  opinion. 

It  is  contended  that  there  was  no  specific  objec- 
tion stated  to  the  introduction  of  the  evidence  for 
which  we  reversed  t he  j  udgment.  The  objection  stated 
in  the  bill  of  exceptions  containing  the  evidence  is  as 
follows:  "Counsel  for  defendants  objected  to  this  ques- 
tioif  as  being  immaterial  to  any  issue  in  this  case." 
And  again,  the  objection  was  stated  when  the  same 
question  was  repeated:  "Counsel  for  defendants  ob- 
jected to  this  question, — incompetent,  and  immaterial 
to  any  issue  in  the  case."  There  is  some  confusion  in 
the  bill  containing  the  evidence  as  to  what  specific  ob- 
jection was  made  and  ruled  on.  But  the  special  bill 
reads  thus:    "To  the  introduction  of  which  evidence 


MAY  TERM,  1898— Vol.  151.  123 

Watkins,  Auditor,  v.  State,  ex  reL  Van  Auken. 

the  defendants  at  the  time  objected,  for  the  reason  that 
it  was  incompetent  to  show  that  within  a  few  minutes 
after  the  death  of  David  Allen,  there  was  a  search  for 
papers,  in  the  absehce  of  any  showing  that  the  orig 
inal  deed  had  ever  been  in  said  stand  or  drawer,  or 
was  in  there  at  the  time  of  the  death  of  the  said  David 
Allen,  and  in  the  absence  of  any  showing  that  David 
Allen  was  in  possession  of  said  deed  at  the  time  of  his 
death,  or  that  said  Zibeon  took  said  deed  from  said 
drawer.  That  the  court  overruled  said  objection,  and 
I)ermitted  the  witness  to  testify  to  said  facts  (which 
are  set  out  in  said  special  bill),  to  which  ruling  of  the 
court  the  defendant  at  the  time  excepted/^  This  objec- 
tion fully  sets  forth  the  objections  to  said  testimony, 
for  overruling  which  we  reversed  the  judgment  in  the 
original  opinion.  And  the  above  quotation  answiers 
the  point  made,  that  no  proper  exception  was  taken 
to  the  ruling.  The  exception,  as  shown  in  the  bill  con- 
taining the  evidence,  was  not  as  apt  and  perfect  as 
could  have  been  made,  but  the  above  exception  is  not 
open  to  any  valid  objection. 

To  the  last  point  made,  that  the  evidence  was  com- 
petent, and  that  we  erred  in  holding  it  incompetent, 
we  must  say  counsel  have  made  no  new  or  valid  an- 
swer to  our  reasons  stated  in  the  original  opinion,  why 
it  was  incomi)etent,  and  its  admission  was  harmful 
to  the  appellants.    The  petition  is  overruled. 


Watkins,  AuDrroR,  r.  State,  ex  rel.  Van  Auken.    

161    128 

[No.  18,192.    Filed  Jan.  26, 1896.    Rehearing  denied  July  1,  1898.]        1^  ^ 

Drains. — Repairs, — When  in  More  Than  One  County, — Where  a  pub- 
lic ditch  is  constructed  in  more  than  one  county,  it  is  the  duty  of 
the  surveyor  of  the  county  in  which  the  proceedings  for  the  con- 
struction thereof  were  begun  to  make  repairs  thereof,  and  certify 
the  cost  of  such  repairs  and  the  assessments  againsir  the  lands  of 
any  county  to  the  auditor  of  such  county  for  collection,  pp.  124- 1S8. 


124  SUPREME  COURT  OF  INDIANA, 

Watkins,  Auditor,  v.  State,  ex  rel.  Van  Auken. 

DuAiss.^Repairs, — Assessment  Notices.  — The  cost  of  making  copies  of 
notices  of  assessments  against  lands  for  the  repair  of  a  public  drain 
is  a  proper  charge  against  the  repairs  thereof  and  is  not  necessarily 
a  part  of  the  official  service  of  the  surveyor,    p.  128. 

Same. — Repairs.-^Assignment  of  Claim  to  Surveyor, — A  claim  for 
services  in  copying  notices  of  assessments  against  lands  for  the  re- 
pair of  a  public  drain  may  be  assigned  to  the  surveyor  who  superin- 
tends such  repairs,    pp.  128.  129. 

Mandamus. — Claim  for  Repair  of  Public  Drain. — County  Auditor. — 
An  action  in  mandamus  will  not  lie  against  a  county  auditor  to 
compel  him  to  issue  a  warrant  in  jiayment  of  a  claim  in  the  hands 
of  the  county  surveyor  for  the  expense  of  copying  notices  of  assess- 
ments for  the  repair  of  a  public  drain,  where  such  auditor  had  no 
notice  of  the  assignment  of  such  claim  to  the  surveyor  by  the  owner 
thereof,    p.  129. 

From  the  Steuben  Circuit  Court.    Reversed. 

D.  B.  Best,  Emmet  A.  Bratton,   Charles  A.  Yotter 
and  Woodhull  <S:  Oilhert,  for  appellant. 
Calvin  E.  Van  Auken^  in  propria  jure. 

Hackney,  J. — Upon  the  appellee's  petition,  the 
lowen  court  directed  the  issuance  of  a  writ  of  man- 
damus against  the  appellant,  as  auditor  of  Steuben 
county.,  requiring  him  to  issue  a  warrant  in  favor  of 
the  relator  for  |18.50,  part  of  the  costs  of  repairing 
a  public  drain  extending  into  the  counties  of  Steuben 
and  DeKalb.  The  sufficiency  of  the  petition,  upon 
demurrer  and  independent  assignment  of  errors,  pre- 
sents the  question  for  (Jecision  by  this  court. 

It  was  alleged  that  in  the  year  1889  proceedings 
were  instituted  before  the  board  of  commissioners  of 
DeKalb  county  for  the  location  and  construction  of  a 
public  drain  extending  from  a  point  within  said 
county  to  a  point  within  Steuben  county;  that  such 
proceedings  were  had,  by  the  joint  action  of  the 
boards  of  said  two  counties,  as  caused  th^  location 
and  construction  of  the  drain  so  sought;  that  during 
the  summer  of  the  year  1895  said  drain,  so  con- 
structed,  became  obstructed  and  in  need  of  repairs, 
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when  the  relator,  then  being  the  qualified  and  acting 
surveyor  of  DeKalb  county,  as  such  surveyor,  caused 
said  drain  to  be  cleaned 'out,  repaired  and  restored, 
according  to  the  original  specifications,  at  a  cost  of 
?312.15;  that  the  benefits  occasioned  by  such  repairs 
were  duly  assessed  by  him,  and  the  sum  of  $221.25 
ther^f  fell  upon  lands  in  said  Steuben  county;  that 
DeKalb  county  had  paid  its  proportion  of  the  bene- 
fits, but  that  Steuben  county  had  paid  no  part  of  that 
assessed  against  its  lands.  It  is  alleged,  also,  that 
in  preparing  the  notices  of  the  assessments  made  by 
him,  he  employed  one  Jay  J.  Van  Auken,  who  ren- 
dered services  therein  of  the  value  of  $18.50;  "that 
Jay  J.  Van  Auken  assigned  his  said  claim  and  de- 
mand to  the  relator;  that  plaintiflF's  relator  filed  with 
the  defendant,  as  such  auditor,  a  statement  of  such 
fees  due  said  Jay  J.  Van  Auken,  and  that  the  same 
was  due  said  Jay  J.  Van  Auken  from  said  Steuben 
county,  ♦  ♦  •  and  demanded  that  he  issue  his 
warrant  on  the  treasurer  of  said  county  in  his  favor, 
for  the  amount  of  said  account,"  and  that  said  auditor 
refused  so  to  issue  said  warrant. 

Against  the  sufficiency  of  the  petition,  it  is  first 
urged  that  the  surveyor  of  one  county  has  no  author- 
ity to  cause  repairs  to  be  made  upon  a  drain  in  two 
counties,  but  that  such  power  rests  with  the  "public 
officers  of  the  counties  interested,"  jointly,  under  sec- 
tion 5679,  Bums'  R.  8.  1894  (4310,  R.  S.  1881).  That 
section  was  numbered  twenty-six  in  the  act  of  1881 
(Acts  I881,p.410),an  act  providing  for  the  construction 
and  repair  of  public  drains  in  one  or  more  counties 
by  proceedings  before  the  boards  of  county  commis- 
sioners. The  twenty-third  section  of  said  act  (section 
4307,  R.  S.  1881),  provided  for  repairs  of  drains  in  one 
or  more  townships  of  a  county  by  the  trustee  or  trus- 
tees of  such  township  or  townships,  and  provided  a 
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system  of  assessments  for  the  reimbursement  of  the 
township  fund  from  which  the  repairs  were  paid  for. 
Said  section  twenty-six  ttoen  provided,  as  to  joint 
county  drains,  that  "such  joint  ditch  shall  be  cleaned 
and  repaired,  or  enlarged,  in  like  manner  as  for  ditches 
in  but  one  county,  by  the  joint  action  of  the  public  offi- 
cers of  the  counties  interested."  By  the  decisiqn  of 
this  court  in  Campbell  v.  Diciggins,  83  Ind.  473,  the 
said  twenty-third  section  of  said  act  was  held  to  be 
unconstitutional  and  it  no  longer  forms  a  part  of  the 
drainage  laws.  If  said  section  twenty-six  had  any  ef- 
fect as  to  the  method  of  repairing  and  paying  for  re- 
pairs, it  received  it  from  said  twenty-third  section  and 
lost  it  when  the  latter  section  failed.  Nothing  re- 
mained of  section  twenty-six  but  the  provision  that  re- 
pairs should  be  "by  the  joint  action  of  the  public  offi- 
cers of  the  counties  interested,"  without  defining  the 
officers,  without  providing  the  procedure,  without  es- 
tablishing a  method  for  accomplishing  the  repairs,  or 
paying  for  the  same.  It  is  evident,  we  think,  that  with 
section  twenty-three  stricken  out,  section  twenty-six 
could  not  stand.  But  in  view  of  the  failure  of  method 
and  procedure  provided  by  section  twenty-three,  the 
legislature  in  the  year  1885,  enacted  new  and  addi- 
tional provisions  for  the  repair  of  drains,  section  5631, 
Burns'  R.  S.  1894.  It  was  therein  provided  that  after 
the  construction  of  any  drain  "the  county  surveyor  of 
the  county  in  which  the  proceedings  were  had  for  the 
construction  thereof,  shall  keep  the  same  in  repair  to 
the  full  dimensions,  as  to  width  and  depth  as  required 
in  the  original  specifications,  and  certify  the  cost 
thereof,  including  his  own  per  diem,  to  the  county  aud- 
itor, who  shall  draw  his  warrant  on  the  treasurer,  pay- 
able to  the  persona  to  whom  the  money  is  owing,  which 
warrants  shall,  for  the  time  being,  be  paid  out  of  the 
county  revenue,  but  the  treasury  shall  be  reimbursed 
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as  hereinafter  provided/'  It  is  tlien  provided  that  the 
cost  shall  be  apportioned  and  assessed  by  the  surveyor 
in  a  manner  directed;  that  he  shall  keep  a  record  of 
snch  assessments,  and  shall  give  notice  thereof.  An 
appeal  from  assessments  is  then  provided  for,  and  the 
section  continues  as  follows:  "When  such  appeal  is 
disposed  of,  the  clerk  of  said  court,  or  if  no  appeal  is 
taken,  as  above  provided  for,  the  county  surveyor 
shall  make  out  a  certified  copy  of  the  assessment,  as 
confirmed  by  the  court  in  one  case,  and  as  made  in 
the  other,  and  file  the  same  with  the  auditor  of  the 
county  in  whrch  said  proceedings  are  had,  or  if  the 
land  assessed  is  in  more  than  one  county,  then  with 
the  auditor  of  each  county.  The  auditor  of  each  coun- 
ty shall  place  so  much  of  such  assessments  as  are 
against  land  in  his  county  upon  the  next  succeeding 
tax  duplicate,  and  such  assessments  shall  be  a  lien 
from  the  time  of  posting  the  original  notice  of  such 
assessments,  and  shall  thereafter  be  collected  as  other 
state  and  county  taxes  are  collected.  •  ♦  ♦  The 
provisions  of  this  section  shall  also  apply  to  all  works 
constructed  for  the  puri)ose  of  drainage,  under  any 
law  now  or  heretofore  in  force  in  this  state." 

Transposing  such  of  these  provisions  as  relate  di- 
rectly to  the  question  in  hand,  it  is  clearly  provided 
that  under  whatever  law  a  drain  is  constructed,  it  is 
the  duty  of  the  surveyor  of  the  county  in  which  the 
proceedings  are  had  to  make  the  repairs;  and,  if  the 
ditch  is  in  more  than  one  county,  he  must  certify 
the  cost  of  repairs,  and  the  assessments  against  the 
lands  of  any  county  to  the  auditor  of  such  county  for 
collection.  There  is  no  provision  for  the  joint  action 
of  surveyors,  and  the  only  confusion  that  could  arise 
upon  this  statute  is  upon  the  provision  that  the  duty 
as  to  repairs  rests  upon  the  "surveyor  of  the  county 
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in  which  the  proceedings  were  had  for  the  construc- 
tion" of  the  drain. 

This  provision  was  certainly  intended  to  apply  to 
drains  in  one  county,  or  in  several  counties,  and  was 
employed  in  connection  with  duties  cast  upon  a  sin- 
gle officer,  whether  such  duties  had  reference  to  a 
drain  in  one  county  or  in  two  counties.  It  is  evident, 
therefore,  to  give  the  several  provisions  consistency, 
and  omit  none  of  them,  that  the  legislature  intended 
to  designate  as  the  officer  to  perform  the  duty  the 
surveyor  of  the  county  in  which  the  proceedings  for 
the  original  construction  were  begun.*  We  are  not 
in  doubt  that  the  surveyor  of  DeKalb  county  watf 
charged  with  the  duty  of  repairing  the  ditch  in  ques- 
tion, and  that  Steuben  county  is  chargeable  with  its 
proper  proportion  of  the  cost  of  the  repairs.  With 
reference  to  repairs  in  a  single  county,  the  rule  is  per- 
haps changed  by  the  act  of  1889,  Acts  1889,  p.  53;  sec- 
tion 5632,  Burns'  R.  S.  1894. 

It  is  further  insisted  that  the  petition  was  bad 
in  not  alleging  notice  to  the  auditor  that  the  relator 
was  the  assignee  of  the  original  claimant ;  that  the  sur- 
veyor had  no  power  to  employ  the  service  for  which 
the  claim  was  presented,  but  that  it  was  a  service 
owing  by  him  to  the  undertaking,  and  to  be  paid  for 
in  his  per  diem,  and  that  the  surveyor,  as  a  public 
official,  could  not,  under  the  rules  of  public  policy,  be- 
come the  assignee  of  a  claim  upon  the  amount  of 
which  he  was  required  to  pass  judgment. 

The  cost  of  making  copies  of  the  assessment  notices 
was  a  proper  charge,  and  whether  a  printer,  a  type- 
writer, or  longhand  writer,  performed  the  service,  its 
value  was  a  charge  against  the  repairs,  and  was  not 
necessarily  a  part  of  the  official  service  of  the  survey- 
or. Nor  do  we  think  that  a  valid  assignment  to  the  sur- 
veyor of  a  bona  fide  claim,  allowed  and  certified  to 
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the  auditor,  is  objectionable.  Such  a  claim,  so  as^^ 
signed,  could  certainly  afford  no  opportunity  to  influ- 
ence the  action  of  the  officer  in  favor  of  the  assignor, 
or  against  his  official  duties.  If  not  a  valid  claim,  if 
not  allowed,  or  if  its  amount  at  the  time  of  the  as- 
signment remained  uncertain,  and  subject  to  his  offi- 
cial action,  or  if  there  were  indications  of  collusion  to 
procure  an  allowance  beyond  the  value  of  the  serv- 
ice, a  different  question  would  arise. 

As  to  the  notice  to  the  auditor  of  the  assignment 
of  the  claim  to  the  relator,  a  more  serious  question 
arises  against  the  petition.  Demand  for  the  perform* 
ance  of  an  act  is  a  prerequisite  to  the  petition  for  a 
writ  of  the  nature  of  that  here  sought.  Lake  Erie,  ete.^ 
R.  W.  €o.  V.  State,  ex  rely  139  Ind.  158.  The  writ  being 
of  an  extraordinary  character,  issuable  only  where 
equity  requires  it,  and  where  the  end  sought  can  only 
be  attained  by  it,  every  reason  seems  to  require  that 
the  party  against  whom  it  is  asked  should  be  shown 
to  be  in  the  wrong  in  refusing  to  perform  the  act  with- 
out the  writ.  In  this  case  the  auditor  is  not  shown  to 
have  improperly  refused  to  issue  a  warrant  to  the  re- 
lator, for  a  sum  appearing  from  the  relator's  certifi- 
cate to  be  owing  to  another,  and,  until  it  is  shown 
that  he  had  knowledge  of  the  assignment,  he  could 
not  be  presumed  to  act  improperly  in  refusing  to  is- 
sue the  warrant  to  an  assignee.  For  this  reason  the 
petition  was  bad,  and  the  judgment  is  reversed. 

On  Petition  for  Rehearing. 

Hackney,  C.  J. — ^The  petition  for  a  rehearing  is  di- 
rected only  to  the  question  of  the  power  of  the  sur- 
veyor to  make  the  repairs  in  question.  If  we  under- 
stand counsel,  they  maintain  that  the  act  of  1885,  sec- 
tion 5631,  Burns'  B.  S.  1894,  does  not  apply  to  the 
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drain  here  in  question,  because  of  the  proviso  in  sec- 
tion thirteen,  section  5646,  Burns'  R.  S.  1894,  that  said 
act  shall  not  be  held  to  repeal  or  aflfect  in  any  man- 
ner the  act  of  April  21, 1881,  the  act  under  which  this 
drainage  was  accomplished.  Section  ten,  of  the  act 
for  drainage  proceedings  in  the  circuit  court,  section 
4282,  R.  S.  1881,  and  section  twenty-three  of  the  act  for 
drainage  proceedings  in  the  commissioners'  court  were 
in  the  same  language.  They  provided  for  the  cleaning 
and  repairing  of  drains  by  the  township  trustee,  the 
payment  therefor  from  the  township  fund,  and  the  re- 
imbursement of  that  fund  by  assessments.  This  court, 
in  Campbell  v.  Dwiggim,  83  Ind.  473,  in  1882,  held  said 
two  sections  unconstitutional  as  to  the  proceedings 
to  reimburse  the  township  fund.  In  1885  the  General 
Assembly  enacted  the  act  of  April  6  (Acts  1885,  p. 
129),  its  general  features  applying  to  proceedings  for 
drainage  in  the  circuit  courts.  In  section  ten  of  that 
act,  section  6631,  Burns'  R.  S.  1894,  it  was  provided 
that  when  a  drain  was  completed  the  county  surveyor 
should  keep  it  in  repair.  Its  language  clearly  made 
it  applicable  to  drains  constructed  in  two  or  more 
counties,  and  provided  for  the  apportionments  and 
collection  of  the  cost  between  the  lands  of  the  sev- 
eral counties.  It  then  provided,  in  language  free  from 
ambiguity  or  doubt,  that  "the  provisions  of  this  sec- 
tion shall  also  apply  to  all  works  constructed  for  the 
purpose  of  drainage  under  any  law  now  or  heretofore 
in  force  in  this  state."  There  then  existed  no  substi- 
tute for  the  provisions  of  the  acts  of  1881  so  held  to 
violate  the  constitution. 

The  intention  of  the  General  Assembly  to  create  a 
new  method  of  repairing  and  collecting  the  cost  seems 
manifest  unless  the  proviso  referred  to  should  be  held 
to  limit  the  act  for  drainage  secured  by  proceedings  in 
the  circuit  court.    The  necessity  for  such  legislation. 
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and  the  comprehensive  language  of  said  provision, 
applying  to  all  drainage  under  all  laws,  strongly  sup- 
port the  intention  to  cover  the  provisions  of  section 
twenty-three,  supray  of  the  act  of  1881,  and  cure  the  de- 
fect therein. 

The  proviso,  in  our  opinion,  does  not  defeat 'this  in- 
tention. It  speaks  with  reference  to  the  act  of  April 
21,  1881,  as  a  whole,  and  expresses  the  purpose  to 
keep  said  act  alive  and  in  force.  It  is  not  to  be  im- 
plied that  the  new  provision  as  to  repairs,  in  the  ab- 
sence of  the  proviso,  would  repeal  the  act  of  April 
21,  1881.  Construing  the  two  acts  of  1881  with  that 
of  1885,  it  seems  clear  to  our  minds  that  it  was  in- 
tended by  the  latter  act  to  provide  for  the  cleaning  of 
drains  in  two  or  more  counties  by  the  surveyor  of  the 
county  in  which  the  proceedings  were  instituted, 
whether  by  proceedings  in  the  circuit  court  or  in  the 

commissioner's  court 

In  the  original  opinion  we  employed  language  im- 
plying our  conclusion  that  section  4310,  R.  S.  1881 
failed  by  the  holding  that  section  4307,  supra,  was  not 
constitutional.  From  the  holding  in  Ingerman  v.  No- 
blesville  Tp.,  90  Ind.  393,  that  only  the  provisions  of 
section  4307,  supra,  as  to  assessing  lands  for  the  re- 
imbursement of  the  township  fund,  were  unconstitu- 
tional, section  4310,  supra,  would  probably  not  beder 
feated.  But,  as  intimated  in  the  original  opinion,  sec- 
tion 4310  was  of  doubtful  force  from  its  failure  to  des- 
ignate the  officers  and  the  procedure  for  repairing 
joint  drains.  However,  we  are  clearly  of  the  opinion 
that  the  act  of  1885,  supra,  provided  a  complete 
method,  and  applied  when  the  repairs  here  in  ques- 
tion were  made.    The  petition  is  overruled. 


132  SUPREME  COURT  OP  INDIANA, 


Ham  V.  Woodard,  Treasurer. 


151  132 
IBl  603 

152  280 


151  las 

U6  465 


HaRN  V.    WOODARD,    TREASURER. 
[No.  18,513.     Filed  April  19,  1898.     Rehearing  denied  July  1,  1898.J 

Taxatigs,— Building  and  Loan  AuoeicctionB. — Exemption, — Section 
8507,  Bums'  R.  S.  1894,  providing  the  manner  of  assessing  building 
IJM  M  and  loan  associations  for  taxation,  and  exempting  from  taxation 
shares  of  stock  in  such  associations,  was  not  intended  as  a  limit 
upon  the  ri^t  further  to  tax  the  holders  of  stock  or  those  to  whom 
the  building  associations  were  indebted,    pp.  ISS-ISS, 

Same. — Building  and  Loan  Associations. — Deposits. — One  who  has 
deposited  his  money  with  a  building  and  loan  association  subject  to 
call  at  any  time  upon  reasonable  notice,  witii  interest  or  earnings, 
is  a  creditor  to  the  extent  of  such  deposit  and  interest  or  eamingii, 
and  his  holdings  constitute  a  credit,    pp.  136,  1S6, 

Same. — Building  and  Loan  Associations. — Constitutional  Construe- 
turn. — Construing  section  8507,  Bums'  R.  S.  1894,  relative  to  tiie 
taxation  of  building  and  loan  associations  with  section  1,  article  10 
of  the  constitution,  and  indulging  the  presumption  that  the  legis- 
lature did  not  intend  to  violate  the  constitution,  the  conclusion  fol- 
lows that  it  was  intended  by  such  section  to  tax,  not  the  stock  of  the 
corporation,  but  the  holdings  of  its  members,  and  such  balances  as 
may  remain  in  the  hands  of  the  association  offioers.    pp.  1S6, 1S7. 

From  the  Monroe  Circuit  Court.    Affirmed. 

W.  P.  Rogers^  H.  C  Duncan^  L  C.  Batmanj  Lou- 
den &  Louden  and  Foltz^  Spitler  dt  Kurrie^  for  i^ 
peliant. 

J.  E.  Henley  and  J.  B.  Wilson,  tor  appellee. 

Hackney,  J. — ^The  appellant  Ham,  sued  the  appel- 
lee Woodard,  as  treasurer  of  Monroe  county,  to  en- 
join the  collection  of  taxes  for  the  year  1897,  upon 
certain  running  stock  in  a  building  association,  not 
borrowed  upon  by  Ham  as  the  holder  thereof.  The 
lower  court  sustained  a  demurrer  to  the  complaint, 
and  that  ruling  presents  the  only  question  for  re- 
view. 

One  of  the  questions  urged  by  appellant  is,  that 
stock  of  this  character  is  assessable  to  the  building 
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association,  and  not  to  the  holder  thereof.  To  this 
proposition  are  cited  sections  8422,  8507,  Burns'  R.  S. 
1894.  The  first  of  these  sections  is  as  follows:  "All 
corporate  property,  including  capital  stock  and  fran- 
chises, except  where  some  other  provision  is  made 
by  law,  shall  be  assessed  to  the  corporation  as  to  a 
natural  person  in  the  name  of  the  corporation.  The 
place  where  its  principal  office  in  this  Btate  is  sit- 
uated shall  be  deemed  its  residence,  but  if  there  be 
no  principal  office  in  the  State,  then  such  property 
shall  be  listed  and  taxed  at  any  place  in  the  State 
where  the  corporation  transacts  business."  This  sec- 
tion is  general  as  to  the  character  of  corporations  and 
stock  to  be  listed  and  assessed  under  it,  and,  in  the  ab- 
sence of  any  other  provision,  might  be  sufficiently 
comprehensive  to  include  building  associations;  but 
section  8507,  svpra,  supplies  a  specific  provision  as  to 
the  taxation  of  building  associations.  It  is  as  follows: 
"Building,  loan-fund  and  saving  associations  shall 
be  listed  and  assessed  in  the  following  manner:  Be- 
fore the  first  day  of  June  6f  each  year,  the  secretary 
of  every  building,  loan  and  savings  association  shall 
file  with  the  auditor  of  the  county  in  which  such  as- 
sociation was  organized,  a  duplicate  statement  veri- 
fied by  said  secretary,  showing  the  amount  paid  into 
said  association  by  shareholders  upon  shares  of  stock 
issued  by  it  up  to  the  first  day  of  April  preceding  and 
then  outstanding,  and  also  the  amount  loaned  up  to 
said  date,  to  shareholders,  and  secured  by  mortgage 
upon  real  estate  listed  for  taxation.  And  the  auditor 
shall  deliver  said  statement  to  the  proper  assessor, 
who  shall  proceed  to  assess  said  association  for  tax- 
ation with  the  amount  shown  to  have  been  paid  into 
said  association  up  to  the  first  day  of  April  upon 
outstanding  shares  of  stock,  less  the  amount  shown 
by  the  statement  to  have  been  loaned  to  shareholders 
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upon  said  mortgage  security  so  listed  for  taxation^ 
and  neither  said  association  nor  the  shareholders 
therein  shall  be  liable  to  other  taxation  upon  said 
shares  of  stock."  Practically,  the  effect  of  this  sec- 
tion is  to  list  and  assess  against  the  association  the 
difference  between  the  amount  paid  in  by  sharehold- 
ers and  the  amount  loaned  to  them  by  the  association. 
That  is  to  say,  the  association  is  chargeable  with  the 
difference  between  receipts  and  loans.  There  is  no 
provision  by  this  section  for  assessments  of  any  kind 
as  against  members  of  the  association,  borrowing  or 
nonborrowing,  and  the  clause  closing  said  section^ 
^^and  neither  said  association  nor  the  shareholders 
therein  shall  be  liable  to  other  taxation  upon  said 
shares  of  stock,"  but  is  a  declaration  that  the  stock  is 
not  otherwise  intended  to  be  taxed. 

As  was  held  in  Deniston  v.  Terry,  141  Ind.  677,  this 
exemption  was  not  intended  as  a  limit  upon  the  right 
further  to  tax  the  holders  of  stock,  or  those  to  whom 
building  associations  were  indebted.  In  fact,  the  the- 
ory of  this  section  is  not  the  taxation  of  stock,  but  is, 
as  to  the  building  association,  the  taxation  of  the  bal- 
ance on  hand  or  remaining  to  the  credit  of  the  as- 
sociation. As  intimated  in  the  case  just  cited,  any 
other  construction  of  the  exemption  would  render  it 
unconstitutional,  as  in  violation  of  article  10,  section 
1  of  the  constitution,  which  provides  that  the  only 
property  which  may  be  exempted  from  taxation  is 
that  for  municipal,  educational,  literary,  scientific, 
religious,  or  charitable  purposes.  In  the  cases  cited 
it  was  further  held,  with  reference  to  stock  fully  paid 
up,  that  it  was  taxable,  not  as  stock,  but  as  a  credit 
in  favor  of  the  stockholder,  and  it  was  said  in  that 
case  that  there  was  no  reason  to  distinguish  between 
nonborrowing  stock  partly  paid  up  or  fully  paid  up. 
The  conclusion  that  the  holdings  of  a  nonborrowing 
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member  should  be  taxed  as  a  credit,  and  not  as  stock, 
is  supported  by  the  fact  that  building  associations, 
in  the  form  now  known  to  the  laws  of  the  State,  ad- 
mit of  the  withdrawal  at  any  time  of  the  amount 
which  the  holder  has  paid  into  the  association,  to- 
gether with  the  legal  rate  of  interest  upon  the  same. 
Section  4447,  Bums'  R.  S.  1894.    This  theory  has  been 

« 

further  adopted  with  reference  to  paid-up  or  prepaid 
stock  by  the  legislature  of  1897.    Acts  1897,  p.  284. 

It  is  quite  clear,  we  think,  that  one  who  deposits 
his  money  with  an  association  subject  to  call  at  any 
time  upon  reasonable  notice,  and  who  may  receive 
the  interest  upon  or  earnings  of  the  money  so  de- 
posited, is  a  creditor  to  the  extent  of  such  deposit  and 
interest  or  earnings,  and,  although  his  credit  may  be 
evidenced  by  a  certificate  of  stock  or  other  writing, 
he  is  nevertheless  a  creditor,  and  his  holdings,  what- 
ever called  or  however  evidenced,  constitute  a  credit. 
Of  this  question  it  was  said  in  Deniaton  v.  Terry j  supra, 
^'whether  the  stockholder  who  has  loaned  his  money 
to  the  association,  and  has  received  certificates  of 
stock  in  evidence  of  such  loan,  has  in  fact  paid  in 
full  for  the  stock,  or  has  made  only  part  payment 
thereon,  he  should,  in  either  case,  be  taxed  for  the 
true  cash  value  of  his  stock,  and  that  value  will,  in 
general,  be  the  amount  paid  by  him  on  the  stock. 
*  •  *  But  the  stockholder  who  is  simply  a  lender 
to,  a  creditor  of,  the  association  ♦  ♦  ♦  holds  his 
stock  in  evidence  of  such  credit,  just  as  he  might  hold 
the  promissory  note  or  other  obligation  of  the  asso- 
ciation. Whether,  in  fact,  he  holds  a  certificate  of 
stock  or  not,  or  whatever  other  evidence  there  may  be 
of  such  credit,  can  make  no  difference.  *  He  is  an  act- 
ual creditor.  The  law  looks  through  names  and  sees 
the  things  which  the  names  stand  for.  Such  a  credit, 
therefore,  by  whatever  name  it  may  be  called,  or 
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however  it  may  be  evidenced,  is  taxable  under  the 
constitution  as  any  other  credit.  Any  law  which 
should  provide  otherwise  would  be  invalid."  Treating, 
therefore,  the  holdings  of  the  appellant  as  a  credit, 
and  not  as  stock,  there  is  no  provision  that  such  credit 
shall  be  taxed  against  the  association,  and  it  would 
only  remain  to  be  determined  whether  it  was  taxable 
as  against  the  holder.  There  is  little  reason  to  claim 
that  a  credit  upon  which  no  further  payments  are 
owing  is  taxable  to  the  holder  of  such  credit,  and  that 
a  partly  paid  up  credit  is  not  taxable  to  the  extent  of 
the  payments  thereon.  This. is  the  effect  of  the  hold- 
ing in  Deniston  v.  Terry y  supra,  and  unless  some  reason 
not  appearing  when  that  case  was  decided  shall 
raise  a  different  view  of  the  question,  we  must  follow 
the  holding  in  that  case. 

Section  8422,  supra,  applies  to  the  assessment  only 
of  corporate  property,  and  that  "where  some  other 
provision  is"  not  "made  by  law."  It  would,  there- 
fore, not  relate  to  assessments  against  individuals. 
Being  a  general  provision,  and  section  8507  being  a 
specific  provision  upon  the  same  subject,  the  former, 
under  the  well  known  rules  of  statutory  construc- 
tion, would  not  control.  The  legislature  certainly 
has  the  power,  in  classifying  and  providing  methods 
of  taxing  property,  to  charge  the  same,  if  it  consist 
of  investments  in  corporations,  either  to  the  individ- 
ual member  or  the  corporation;  and  it  not  infre- 
quently occurs  that  corporate  property  is  assessed 
directly  instead  of  against  the  stock.  The  property, 
or  the  investment  which  the  member  makes,  supplies 
the  essential  characteristics  of  the  property  to  be 
taxed,  and  not  the  stock.  The  investments  of  the 
nonborrowing  member  of  a  building  association  are  as 
so  much  cash  deposited  for  profit  in  the  way  of  inter- 
est or  participancy  in  earnings,  and  when  that  in- 
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Testment  is  taxed,  the  stock  should  not  also  be  taxed. 
Likewise,  when  any  species  of  property  is  taxed  to  its 
owners  in  severalty,  it  should  not  be  taxed  also 
against  its  owners  collectively.  Considering  the  con- 
stitutional inhibition  against  the  exemption  of  prop- 
erty from  taxation,  and  indulging  in  the  presumption 
that  the  legislature  did  not  intend  to  violate  the  con- 
stitution, we  are  aided  in  the  conclusion  that  it  was 
intended  to  tax,  not  the  'stock  of  the  corporation,  but 
the  holdings  of  its  members  and  such  balances  as  may 
remain  in  the  hands  of  the  association  officers. 

The  suggestion  of  the  learned  counsel  for  the  ap- 
pellant that  the  case  of  State  Board  of  Tax  Commission' 
ers  V.  Hollidatfj  150  Ind.  216,  should  control  this  case 
in  favor  of  appellant  is  certainly  made  upon  a  misap- 
prehension of  the  holding  in  that  case.  It  was  not 
decided  in  that  case  that  there  should  be  a  specific  se- 
lection of  each  article,  credit,  or  kind  of  property  to 
indicate  the  legislative  intention  to  tax  it,  or  to  war- 
rant its  assessment  for  taxation.  A  selection  by  gen- 
eral classification  is  sufficient,  and  we  do  not  under- 
stand it  to  be  claimed  here  that,  if  we  are  correct  in 
holding  the  appellant's  right  a  credit,  it  is  not  within 
the  legislative  classification  of  property  to  be  taxed. 

The  essence  of  the  decision  mentioned  was  In  the 
holding  that  the  legislature  had  not,  directly  or  indi- 
rectly, supplied -the  methods  or  instrumentalities  for 
estimating  the  value  for  assessing  policies  of  life  in- 
surance, and  it  was  not  held  that  such  policies  were  not 
included  in  the  legislative  classification  of  property 
for  taxation.  Nor  is  it  claimed  that  the  credit  here 
in  question  possesses  any  peculiarity  rendering  its 
valuation  or  assessment  difficult,  or  that  there  could 
be  two  or  more  methods  of  ascertaining  the  value 
thereof.  Indeed,  the  legislature  has  recognized  the 
value  of  such  credits  in  no  uncertain  or  ambiiruous 


138  SUPREME  COURT  OF  INDIANA, 

Ham  V.  Woodard,  Treasurer. 

terms.  By  section  4447,  supra,  it  is  provided  that  its 
withdrawal  value  is  the  amount  paid  in,  and,  under 
certain  circumstances,  added  interest.  Its  value,  how- 
ever, is  ascertainable  by  the  ordinary  business  method 
of  ascertaining  the  value  of  a  promissory  note,  certifi- 
cate of  deposit,  or  draft. 

Speaking  of  the  case  of  Deniston  v.  Terry,  supra^ 
counsel  for  appellant  say:  "In  that  case  the  sole 
question  was  the  right  to  tax  paid-up  stock,  and  we 
think  the  court  decided  that  question  properly.'^ 
This  conclusion  is  in  entire  harmony  with  all  that  we 
have  said  in  this  case.  The  only  possible  difference 
between  this  case  and  that  is  in  the  proportion  in 
which  the  credit  has  been  created.  We  know  of  no 
reason  for  distinguishing  between  fully  paid  up  and 
partly  paid  up  credits  of  this  class.  A  subscription 
of  $1,000  upon  which  $500  has  been  paid,  is  as  val- 
uable as  a  $500  subscription  fully  paid.  As  to  either, 
the  sum  can  be  drawn  upon  notice,  and  as  to  either, 
its  earnings  depend,  not  upon  the  character  of  the 
credit,  but  upon  the  mutual  obligations  assumed  by 
the  parties.  Nor  do  we  observe  any  occasion  for  re- 
finement of  distinction  upon  the  question  as  to 
whether  members  of  a  building  association  are  stock- 
holders or  creditors.  This,  we  think,  may  be  said  as 
to  borrowing  and  nonborrowing  members.  The  asso- 
ciation is  formed  for  the  purpose  of  gathering  the 
funds  of  those  having  and  earning  a  surplus,  and  of 
lending  them  to  those  who  want  to  borrow,  with  the 
privilege  of  making  small  payments.  Those  who  lend 
and  those  who  borrow  are  members,  whether  they  are 
called  stockholders  or  not,  and  whether  they  have 
certificates  of  stock  or  not.  Their  membership 
enables  one  set  to  lend  their  surplus  to  another,  and 
the  corporate  entity,  by  its  official  instrumental- 
ities, is  the  agency  or  source  through    which    this 
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method  of  borrowing  and  lending  is  carried  on.  The 
amount  paid  in  by  a  nonborrowing  member  is  sub- 
ject to  withdrawal  at  pleasure,  and  the  withdrawal, 
as  in  the  case  of  a  stockholder  in  a  bank  who  with- 
draws  his  individual  deposits,  does  not  affect  the 
status  or  character  of  the  corporation.  The  judg- 
ment of  the  circuit  court  is  affirmed. 


Cmr  OF  Indianapolis  v.  Navin. 

[K<).  18,d46.    FUed  June  11,  1807.    Rehearing  denied  July  1,  1898.] 

Street  Railways.— 2%ree  Cent  Fare  Law.— Act  of  X897.— The  act  of 
1897  regulating  the  fares  to  be  charged  by  street  railways  (Acts 
1S97,  p.  201),  re-enacts  section  9  of  the  act  of  1861,  authorizing  the 
incorporation  of  street  railways,  section  5450,  et  ieq..  Bums'  R.  8. 
1894,  wherein  no  provision  was  made  for  the  regulation  of  fares, 
and  adds  a  proviso  regulating  fares  in  cities  having  a  popidation 
of  100,000  or  more,  according  to  the  United  States  census  of  1890. 

p.  i^. 

Sams.— Regulation  of  Fares.— Three  Cent  Fare  Law. — Impairment 
of  Contraete.— The  legislature  has  the  power  to  regulate  the  rates 
of  fare  for  the  transportation  of  passengers  on  street -jail  ways 
within  the  State,  and  a  city  has  no  authority  to  enter  into  a  con- 
tract with  a  street  railway  company  curtailing  such  power,   p,  14S. 

SAta.— Regulation  of  Fares.— Three  Cent  Fare  Law.— Section  11  of 
the  act  of  1861  (5468,  Bums'  R.  S.  1894),  authorizing  the  incorpora- 
tion of  street  railways,  expressly  reserves  to  the  legislature  the  right 
to  amend  or  repeal  such  act;  the  right  of  the  legislature,  however, 
to  regulate  the  fare  upon  street  railways  organized  under  such  act, 
does  not  depend  upon  such  reservation,    p.  14s. 

Same. — Regulation  of  Fares. — Exemption  From  Legislative  Control. 
--In  order  to  exempt  a  common  carrier  from  legislative  control 
over  its  rates  of  fare,  it  must  appear  that  the  exemption  was  made 
in  its  charter  by  clear  and  immistakable  language,    p.  14S. 

SiME. — Contract  with  Cities. — Legislative  Control. — A  city  has  the 
power  to  prescribe  the  terms  upon  which  a  street  railway  company 
organized  under  the  act  of  1861  shall  occupy  the  streets  thereof, 
but  such  contract  is  subject  to  the  right  of  the  legislature  to  amend 
or  repeal  the  act  at  its  pleasure,  and  no  contract  made  by  a  city 
with  a  street  railway  company  could  prevent  the  exercise  of  such 
power,    pp.  14s,  144. 

CoNOTiTtmoNAL    IjAW.— Special   Legislation.— Street    Railways.— A 
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law  which  applies  to  cities  having  a  population  of  100,000  or  more, 
when  there  is  but  one  such  city  in  the  State,  and  is  so  framed  as  to 
operate  on  all  other  cities  in  the  State  as  they  acquire  such  popula- 
tion, is  a  general  law  within  the  meaning  of  section  23,  article  4  of 
the  constitution  declaring  that  all  laws  shall  be  general  and  uni- 
form throughout  the  State,    p,  145. 

CONSTITUTIONAL  hxw.— Street  Railtoay8,—Regtdation  of  Fares.— It  is 
not  necessary, that  a  law  regulating  the  fares  to  be  collected  by 
street  railway  companies  shall  operate  uniformly  on  all  street  rail- 
ways of  the  State,  it  is  sufficient  if  it  operates  alike  upon  all 
BUcV  companies  under  the  same  circumstances  and  conditions. 
P-  14S. 

CmES. — Population.— Last  Preceding  Census.— Street  EaUways. — 
Three  Cent  Fare  Law. — Where  a  statute  provides  that  all  cities  or 
towns  of  a  named  population,  **  according  to  the  last  preceding 
United  States  census,"  shall  be  governed  by  the  provisions  of  the 
act,  all  cities  or  towns  as  they  acquire  the  requisite  population,  as 
shown  by  any  census  thereafter  taken,  will  be  governed  by  the  act 
the  same  as  if  they  had  the  required  population  as  shown  by  the 
last  preceding  census  when  the  law  was  enacted,    p,  14B. 

CJoNSTiTUTiONAL  LtA-W.— Special  Legislation.— CorporcUians. — ^Where 
a  coporation  has  been  created,  a  special  act  regulating  it  without 
changing  the  organization  of  the  corporate  body  is  not  within  the 
prohibition  of  section  18  of  article  11  of  the  constitution,  pp.147-164, 

Qaur.— Special  Legislation, — Street  Raihoays. — Hiree  Cent  Fare  Law, 
— The  act  of  1897  regulating  the  fares  to  be  charged  by  street  rail- 
ways (Acts  1897,  p.  201),  is  a  mere  regulation  of  an  existing  oor- 
poration,  and  even  if  said  act  is  local  and  special,  it  is  not  f  orludden 
by  section  22  of  article  11  of  the  constitution  enumerating  certain 
cases  whefc  special  laws  shall  not  be  enacted,    pp.  15S,  154. 

SAME.~iSpeeiai  LegisUUion.^-Street  Bailways. — Three  Cent  Fare  Law, 
— Corporations. — Where  a  local  or  special  law  is  enacted  upon  a 
subject  not  enumerated  in  section  22,  article  11  of  the  constitution, 
it  is  the  expressed  opinion  and  judgment  of  the  legislature  that  a 
general  law  cannot  be  made  applicable,  and  such  judgment  is  not 
subject  to  review  by  the  courts,    p.  156, 

B AMIR.— Special  Legislation. — Street  Railways. — Three  Cent  Fare  Law. 
— The  legislature  of  1861  by  passing  the  general  law  for^he  incor- 
poration of  street  railways  could  not  and  did  not  deprive  any  subse- 
quent legislature  of  the  right  to  determine  whether  a  general  law 
fixing  the  maximum  fare  on  street  railways  could  or  could  not  be 
made  applicable,  and  if  the  act  of  1897  is  not  a  general  law,  the 
enactment  of  the  same  is  the  expressed  opinion  and  judgment  of 
the  legislature  that  a  general  law  could  not  be  made  applicable, 
and  this  judgment  cannot  be  reviewed  by  the  courts,    p.  156. 
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GouKTS. — Coruiruction  of  Statutes,— The  interpretation  and  construc- 
tion of  the  statutes  of  this  State  with  reference  to  their  relation  to 
the  State  constitution,  and  the  constitutionality  thereof,  are  ques- 
tions to  be  determined  by  the  Supreme  Court  of  the  State,  and  the 
rule  is  that  such  interpretations  are  binding  upon  the  fedenU  courts, 
and  will  be  adopted  by  them.     p.  168. 

From  the  Marion  Circuit  Court    Affirmed. 

John  W.  Kern  and  James  B.  Curtis^  for  appelant 
W.  A,  Ketcham^  Attorney-General,  and  Frederick 
E.  MatsoHy  for  appellee. 

Monks,  J. — ^Tbis  action  was  brought  by  appellalit 
to  collect  the  penalty  provided  for  the  violation  of  an 
ordinance,  in  refusing  to  pay  the  fare  of  five  cents 
prescribed  by  said  ordinance  for  riding  upon  a  car  of 
the  Citizens'  Street  Railway  Company.  Appellee  filed 
an  answer  admitting  the  passing  of  the  ordinance, 
and  its  validity^  and  that  he  had  ridden  as  alleged, 
and  had  refused  to  pay  the  fare  of  five  cents  de- 
manded, but  justified  such  refusal  under  the  act  ap- 
proved March  6,  1897  (Acts  1897,  p.  201),  amending 
section  9  of  the  law  providing  for  the  incorporation 
of  street  railways,  and  adding  supplemental  sections 
thereto,  alleging  that  he  had  tendered  the  full  fare 
of  three  cents  as  provided  by  said  act,  but  the  con- 
ductor in  charge  of  the  car  refused  to  receive  the 
same,  appellee  claiming  that  after  the  passage  of 
said  act,  the  ordinance  was  of  no  validity,  except  so 
far  as  it  required  the  payment  of  three  cents  in 
place  of  five  as  prescribed  by  said  ordinance. 
To  this  answer  appellants  replied,  denying  the  valid- 
ity of  the  act  in  question,  for  the  reason  that  the  leg- 
islation was  purely  local  and  special,  and  therefore 
invalid,  because  in  violation  of  the  constitutional  pro- 
vision on  that  subject.  Appellee's  demurrer  to  this 
reply  was  sustained.  Appellant  refusing  to  plead 
further,  judgment  was  rendered  in  favor  of  appellee. 
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The  only  error  assigned  calls  in  question  the  action  of 
the  court  in  sustaining  the  demurrer  to  said  reply.  If 
said  act  of  March  6,  1897,  is  unconstitutional,  the 
judgment  of  the  court  below  must  be  reversed;  but,  if 
constitutional,  the  judgment  must  be  affirmed. 

The  act  authorizing  the  incorporation  of  street  rail- 
way companies  was  approved  Jan.  4,  1861.  Acts 
Spec.  Sess.  18C1,  p.  75.  Section  5450,  et  seq.^  Burns' 
R.  S.  1894  (4143,  et  aeq.,  R.  S.  1881).  Section  9  of  said  act 
being  section  5458,  Burns'  R.  S.  1894  (4151,  R.  S.  1881)^ 
provides  that  "The  directors  of  such  company  shall 
have  power  to  make  by-laws  ♦  ♦  ♦  for  regulat- 
ing the  fare  of  said  road  or  roads."  In  this  act  the 
legislature  made  no  provision  for  the  regulation  of 
the  fares,  but  left  the  same  to  the  discretion  of  the 
board  of  directors  until  the  legislature  should  see  fit 
to  make  other  provisions.  The  act  of  1897  re-enacts 
said  section,  with  a  proviso  "that  in  cities  in  this  State 
having  a  population  of  100,000  or  more,  according  to 
the  United  States  census  of  1890,  the  cash  fare  shall 
not  exceed  three  cents  for  any  one  trip  or  passage 
upon  the  street  railroad  or  roads,"  with  transfer.  It 
is  insisted  by  appellant  that  the  act  of  1897  is  uncon- 
stitutional because  it  impairs  the  obligation  x>t  a 
contract.  Counsel  for  appellant  do  not  point  out  any 
contract,  the  obligation  of  which  is  impaired  by  said 
act.  If  it  is  the  contract  under  which  the  street  rail- 
way company  took  possession  of  the  streets  of  In- 
dianapolis and  constructed  its  tracks,  it  is  sufficient 
to  say  that  the  city  was  not  authorized  to  enter  into 
any  contract  which  would  prevent  the  legislature 
from  legislating  upon  the  subject  of  fares.  It  is  set- 
tled law  that  the  legislature  has  the  power  to  rea- 
sonably regulate  the  rates  of  fare  for  the  transpor- 
tation of  passengers  within  the  State  on  street  rail- 
ways.   Hockett  V.  State,  105  Ind.  250,  258,  259;  Central 
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Union  Telephone  Co.  v.  Bradbury^  106  Ind.  1;  Central 
Union  Telephone  Co.  v.  FcUley^  118  Ind.  194;  Buggies 
V.  Illinois^  108  U.  S.  626,  631;  Stone  v.  Farmers' 
Loan  and  Trust  Co.,  116  U.  S.  307,  326;  Dow  v. 
Beidelman,  125  XJ.  S.  680,  688;  Covington,  etc.,  Bridge 
Co.  V.  Kentucky,  164  U.  S.  204,  213-215;  Covington, 
etc..  Turnpike  Road  Co.  v.  Sandford,  164  U.  S.  678, 
17  Sup.  Ct.  198;  Wellman  v.  Chicago,  etc.,  B.  W.  Co., 
83  Mich.  692,  47  N.  W.  489;  St.  Louis,  etc.,  B.  W. 
Co.  V.  Oill,  64  Ark.  101,  16  S.  W.  18,  11  L.  R.  A.  452, 
and  note.  Besides,  section  11  of  said  act  of  1861,  being 
section  6463,  Burns'  R.  S.  1894  (4153,  R.  S.  1881),  ex- 
pressly reserves  to  the  legislature  the  right  to  amend 
or  repeal  said  act  at  its  discretion.  The  right  of  the 
legislature,  however,  to  regulate  the  fare  upon  street 
railroads  organized  under  the  act  of  1861,  does  not 
depend  upon  the  reservation  in  section  11  of  the  right 
to  amend  or  repeal  said  act.  That  power  would  exist 
even  if  the  right  to  amend  or  repeal  the  act  had  not 
been  reserved.  In  order  to  exempt  a  common  carrier 
from  legislative  control  over  its  rates  of  fare,  it  must 
appear  that  the  exemption  was  made  in  its  charter  by 
clear  and  unmistakable  language,  inconsistent  with 
the  exercise  of  such  power  by  the  legislature.  Cov- 
ington, etc.,  Turnpike  Road  Co.  v.  Sandford,  supra; 
Georgia  Banking  Co.  v.  Smith,  128  U.  S.  174;  Chicago, 
etc.,  R.  R.  -Co.  V.  /(Mca,  94  U.  S.  155. 

Appellant  had  the  power  to  prescribe  the  terms 
upon  which,  and  the  time  for  which,  a  street  railroad 
company  organized  under  said  act  of  1861  should  oc- 
cupy the  streets  of  said  city;  but  such  contract,  when 
made,  was  subject  to  the  right  of  the  legislature  to 
amend  or  repeal  said  act  at  its  discretion,  and  no 
contract  made  by  the  city  with  a  street  railroad 
company  could  prevent  the  exercise  of  such  power  by 
the  legislature.     It  is  clear,  therefore,  that  said  act 
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of  1897  does  not  impair  the  obligation  of  any  valid 
contract  of  either  the  State  or  appellant.  The  right 
to  regulate  the  fares  on  street  railroads,  however, 
does  not  include  the  power  to  require  said  companies 
to  carry  passengers  without  reward,  or  for  such  sum 
as  would  amount  to  confiscation  or  the  taking  of 
property  without  compensation  or  due  process  of 
law.  A  statute  containing  such  requirements  would 
be  in  violation  of  the  provisions  of  the  constitution 
of  the  State,  as  well  as  the  provisions  of  the  consti- 
tution of  the  United  States.  Chicago,  etc.,  R.  R.  Co.  v. 
Iowa,  supra;  Munn  v.  Illinois,  94  U.  S.  113;  Stone  v. 
Farmers^  Loan  and  IHist  Co. ,  supra;  Georgia  Bank- 
ing Co.  V.  Smithy  supra;  Chicago,  etc.,  R.  W.  Co. 
V.  Minnesota,  134  U.  S.  418;  Budd  v.  New  York,  L43 
U.  S.  517;  Brass  v.  North  Dakota,  153  TJ.  S.  391; 
Covington,  etc.,  Bridge  Co.  v.  Kentucky,  164  U.  S. 
204,  213,  214;  Covington,  etc..  Turnpike  Road  Co.  v. 
Sandford,  supra;  Attorney  General  v.  Old  Colony  R. 
R.  Co.,  160  Mass.  62,  86-91,  96,  97,  35  N.  E.  252,  and 
cases  cited;  State  v.  Fremont,  etc.,  R.  R.  Co.,  23  Neb. 
117,  36  N.  W.  305;  Note  to  Cleveland,  etc.,  R.  W.  Co.  v. 
Closser,  9  L.  R.  A.  764.  No  facts  alleged  in  either 
the  complaint  or  reply  show  that  the  act  of  1897  fixing 
the  fare  at  three  cents,  by  its  necessary  operation  de- 
prives any  street  railway  company  of  its  property 
without  compensation  or  due  process  of  law.  There- 
fore that  question  is  not  presented  for  our  determina- 
tion. Dow  V.  Beidelman,  supra;  Covington,  etc^,  Tumr 
pike  Road  Co.  v.  Satidford,  supra. 

It  is  next  insisted  by  counsel  for  appellant  that 
although  the  right  to  amend  or  repeal  said  act  was 
reserved  by  the  legislature,  said  amendment  is  a 
local  and  special  act,  and  is  therefore  in  conflict  with 
section  13  of  article  11  of  the  constitution,  which 
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provides  that  ^'corporations,  other  than  banking,  shall 
not  be  created  by  special  act,  but  may  be  formed  un- 
der general  laws."  The  power  to  declare  a  statute 
unconstitutional  is  one  of  the  highest  intrusted  to  a 
judicial  tribunal,  and  is  only  to  be  exercised  with  the 
greatest  care,  and  only  when  there  is  no  doubt  of  the 
unconstitutionality  of  the  law.  If  there  is  any  doubt 
in  the  mind  of  the  court  as  to  the  constitutionality  of 
a  law,  it  must  be  resolved  in  favor  of  its  validity.  To 
doubt  is  to  resolve  in  favor  of  the  constitutionality 
of  the  law.  Citizens^  Street  R.  R.  Co.  v.  Haughj  142 
Ind.  254,  and  cases  cited ;  8tatey  ex  rel.y  v.  R^hy^  142  Ind. 
168.  It  is  not  necessary,  under  the  provisions  of  sec- 
tion 23  of  article  4,  declaring  that  all  laws  shall  be 
general  and  uniform  throughout  the  State,  that  legis- 
lation concerning  cities  should  operate  uniformly  on 
all  the  cities  in  the  State,  to  make  it  general.  A  law 
which  applies  to  cities  having  a  population  of  100,000 
or  more,  when  there  is  but  one  such  city,  and  is  so 
framed  as  to  operate  on  all  other  cities  in  the  State  as 
they  acquire  the  necessary  population,  is  a  general 
law,  because  it  operates  upon  all  cities  alike,  under 
the  same  circumstances.  Pennsylvania  Co.  v.  States  142 
Ind  428.  Neither  is  it  necessary  that  a  law  concern- 
ing the  fares  to  be  collected  by  street  railroad  com- 
panies shall  operate  uniformly  on  all  street  railroads 
in  the  State.  It  is  sufficient  if  it  operates  alike  upon 
all  such  companies  under  the  same  circumstances 
and  conditions.  Such  a  law  is  general,  within  the 
meaning  of  the  constitution.  Pennsylvania  Co.  v.  State^ 
sufyray  and  cases  cited;  Bell  v.  Maish,  137  Ind.  226; 
Young  v.  Boards  etc.^  137  Ind.  823;  Oilson  v.  Boards 
etc.,  128  Ind.  65,  69  and  oases  cited;  Elder  v.  Statey  96 
Ind.  162;  Heanley  v.  State,  74  Ind.  99;  State,  ex  reL, 
V.  Reitz,  62  Ind.  159;  Hanlon  v.  Board,  etc.,  53  Ind. 
Vol.  151—10 


146  SUPREME  COURT  OF  INDIANA, 

City  of  Indianapolis  v.  Navin. 

1 

123;  Groesch  \.  State,  42  Ind.  547;  Note  to  8tate  v. 
Ellet,  47  Ohio  St.  90,  21  Am.  St.  780-789,  23  N.  E. 
931. 

Counsel  for  appellant  seem  to  understand  that  this 
court  held  in  Mode  v.  Beasleyj  143  Ind,  306,  that  the 
words  "last  preceding  census,"  refer  only  to  the  last 
census  taken  before  the  passage  of  the  act,  and  not 
to  any  census  that  may  be  taken  after  the  act  was 
passed.  The  rule  is  otherwise.  Such  words  in  a  stat- 
ute refer  to  the  census  last  taken,  whether  before  or 
after  the  passage  of  an  act,  unless  the  contrary  ap- 
pears in  the  act  itself.  So  that,  although  a  city  or 
town  may  not  have  the  required  population  when 
the  act  was  passed,  yet  at  any  time  in  the  future 
when  any  census  taken  after  the  passage  of  the  act 
shows  that  the  necessary  population  has  been  ac- 
quired, such  city  is  governed  by  the  provision  of  the 
act;  that  is,  when  a  statute  provides  that  all  cities  or 
towns  of  a  named  population  "according  to  the 
United  States  census,"  or  "according  to  the  last  pre- 
ceding United  States  census,"  shall  be  governed  by 
the  provisions  of  the  act,  then  all  cities  or  towns,  as 
they  acquire  the  requisite  population,  as  shown  by 
any  census  thereafter  taken,  will  be  governed  by  the 
act,  the  same  as  if  they  had  the  required  population 
as  shown  by  the  last  preceding  census  when  the  law 
was  enacted. 

What  was  said  in  Mode  v.  Beaaleyy  suprCy  in  regard 
to  the  city  of  Indianapolis,  and  the  charter  by  which 
it  was  governed,  was  by  way  of  illustrating  what 
constituted  a  local  or  special  law,  and  the  difference 
between  such  laws  and  a  general  law;  and  any  state- 
ments concerning  the  act  approved  March  9,1891  (Acts 
1891,  pp.  137-197),  being  a  local  law,  or  that  municipal 
corporations  are  not  within  the  prohibition  of  said 
section  13,  article  11,  were  not  necessary  to  the  deter- 
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mination  of  said  cause,  and  were  ohxUr  dicta.  Section 
13  of  article  11  of  the  constitution  means  that  after 
it  took  effect,  on  November  1,  1861,  the  legislature 
should  have  no  power  or  authority  to  create,  origin- 
ate, or  bring  into  existence  by  special  act  a  new  cor- 
poration where  none  had  previously  existed.  Wiley  v. 
Corporation  of  Bluffton,  111  Ind.  152,  155. 

When  the  present  constitution  of  1851  went  into 
effect  on  November  1,  1851,  there  were  a  great  num- 
ber of  corporations  in  this  State  which  had  been  cre- 
ated by  special  acts.  The  legislature,  commencing 
with  its  first  session  of  1852,  after  the  constitution 
took  effect,  again  and  again,  by  special  acts,  enlarged 
the  powers  and  privileges  of  such  corporations,  but 
in  no  instance  created  a  corporation  by  special  act, 
thus  recognizing  the  difference  between  the  creation 
of  a  corporation  and  the  regulation  of  a  corporation  al- 
ready in  existence.  There  sat  as  members  of  the  leg- 
islature passing  such  acts  many  persons  who  had 
been  members  of  the  constitutional  convention,  and 
who  were  familiar  with  the  provisions  of  the  consti- 
tution and  its  intended  reforms  and  changes.  No 
one  questioned  the  right  of  the  legislature  to  pass 
such  special  acts,  and  for  over  forty-five  years  the 
^  power  assumed  by  the  legislature  has  never  been 
challenged,  but  has  been  acquiesced  in  by  the  State 
and  people.  This  practical  construction  is  influential. 
French  v.  Stofe,  ex  rrf.,  141  Ind.  618,  628;  Hovey  v.  State^ 
ex  reL,  119  Ind.  386;  City  of  Terre  Haute  v.  Evansville, 
etc.y  R.  it  Co.,  149  Ind.  174,  and  cases  cited. 

It  is  one  thing  to  create  a  corporation,  bring  it  into 
existence,  and  quite  another,  as  an  existing  corpora- 
tion, to  regulate  its  conduct  and  relations  as  to  other 
corporations  and  persons.  It  has  been  decided  in 
many  cases  that,  when  a  corporation  has  been  cre- 
ated, a  special  act  regulating  it,  without  changing  the 
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organization  of  the  corporate  body,  is  not  within  the 
prohibition.  Wilkins  v.  State,  113  Ind.  514;  Central 
Ag.j  etc.y  Assort  v.  Alabama,  etc.  Insurance  Co.,  70 
Ala.  120;  Attorney  General  v.  North  American  Life 
Ins.  Co.y  82  N.  Y.  172;  In  re  New  York  Elevated  R. 
B.  Co.  J  70  N.  Y.  327,  337,  338;  In  re  Applicaiion  of 
Church,  92  N.  Y.  1,  4;  Syracuse  City  Bank  v.  Davis, 
16  Barb.  (N.  Y.)  188,  Southern  Pacific  B.  B.  Co.  v. 
Orton,  32  Fed.  457;  Oreen  v.  Knife  Falls  Boom  Cor- 
poration, 35  Minn.  155,  27  N.  W.  924;  St.  Paul,  etc.y 
Ins.  Co.  V.  Allis,  24  Minn.  75;  Cotton  v.  Mississippi, 
etc.,  Co.,  22  Minn.  372;  St.  Joseph,  etc.,  B.  B.  Co.  v. 
Shambaugh,  106  Mo.  557,  17  S.  W.  581;  State  v. 
Cape  Girardeau,  etc.,  B.  B.  Co.,  48  Mo.  468;  Attor- 
ney General  v.  Joy,  55  Mich.  94,  106,  107,  20  N.  W. 

806;  Wallace  y.  Loomis,  97  XT.  S.  146;  Morawetz  on 
Corp.,  section  12;  Clark  on  Corp.,  pp.  43-45. 

In  Wilkins  v.  State,  supra,  this  court,  by  Elliott,  J., 
said:  ^^The  provision  which  it  is  asserted  the  act 
violates,  is  this:  ^Corporations,  other  than  banking, 
shall  not  be  created  by  special  act,  but  may  be 
formed  under  general  laws.^  It  cannot,  with  the 
faintest  tinge  of  justice,  be  affirmed  that  the  simple 
delegation  of  authority  to  appoint  three  men  to  per- 
form duties  affecting  the  public  is  the  creation  of  a 
new  corporation.  "Changes  of  infinitely  more  im- 
portance  have  been  held  not  to  create  a  new  corpora- 
tion. Wallace  v.  Loomis,  97  U.  S.  146;  Attorney  General 
V.  North  American  L.  Ins.  Co.,  82  N.  Y.  172;  Southern 
Pacific  R.  R.  Co.  v.  Orton,  6  Sawyer  157,  32  Fed,  457. 
The  general  rule  is  thus  stated  by  a  late  writer:  *A 
special  act  of  the  legislature  regulating  an  existing 
corporation,  or  granting  to  it  new  privileges,  without 
altering  its  character  or  affecting  the  charter  con- 
tract, would  not  be  in  violation  of  the  letter  nor  the 
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spirit  of  a  constitutional  prohibition  of  this  descrip- 
tion. Morawetz  Corp.,  section  12.  The  case  of  Witey 
V.  Corporation  of  Blufton^  111  Ind.  152,  declares  a 
similar  doctrine.^'  It  was  held  In  re  New  York  Elevated 
M.  R.  Co.y  supray  and  In  re  Application  of  Churchy  supra, 
that  where  a  local  act  merely  confirms  and  regulates 
franchises  previously  possessed  by  a  corporation,  and 
does  not  confer  any  new  franchises,  is  not  obnoxious 
to  the  provision  of  the  constitution,  which  provides 
^^he  legislature  shall  not  pass  a  private  or  local  act 
granting  any  corporation,  association  or  individual 
the  right  to  lay  down  any  railroad  tracks/'  or  that 
prohibits  the  legislature  from  ^^granting  to  any  pri- 
yate  corporation,  association,  or  individual  any  ex- 
clusive privilege,  immunity  or  franchise  whatever.'' 
The  North  American  Life  Insurance  Company  was 
formed  under  general  laws.  In  1866  (Session  Laws 
of  1866,  Vol.  2,  p.  1237,  Chap.  576),  it  was  enacted 
by  the  legislature  that  the  company  might  make  spe- 
cial deposits  of  its  securities  in  the  insurance  depart- 
ment, and  in  the  case  of  the  Attorney-Oeneral  v.  North 
Afnerican  Life  Insurance  Co.,  supra,  the  validity  of  this 
act  was  questioned,  it  being  claimed  that  it  was  in 
violation  of  section  1  of  article  8,  but  the  act  was  held 
constitutional,  the  Court,  Earl,  Judge,  saying  at  p. 
182 :  "The  plain  answer  to  this  contention  is,  that  the 
act  did  not  create  a  corporation,  but  simply  regulated 
a  corporation  previously  in  existence."  In  Southern 
Pacific  R.  R.  Co.  v.  Orton,  supra,  the  legislature  of  Cali- 
fornia had  passed  an  act  authorizing  the  Southern  Pa- 
cific Bailroad  Company  to  change  the  line  of  its  road, 
accept  a  congressional  grant  of  land,  and  construct 
its  road  as  provided  in  the  act  of  congress  incorpora- 
ting the  Atlantic  &  Pacific  Railroad  Company;  and 
it  was  contended  that  the  act  was  unconstitutional, 
being  in  violation  of  the  provision  of  the  constitution. 
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But  this  contention  was  not  sustained  by  the  court. 
Sawyer,  Justice,  saying,  at  p.  472:  "But  it  is  in- 
sisted that  this  act  was  passed  in  violation  of  the 
provisions  of  section  31  of  article  4  of  the  con- 
stitution of  California,  which  reads,  'CorporatioAs 
may  be  formed  under  general  laws,  but  shall  not  be 
created  by  special  act,  except  for  municipal  pur- 
poses.' •  ♦  ♦  What  does  the  constitutional  pro- 
hibition relied  on  mean?  The  only  prohibitory  words 
are,  that  corporations  of  the  class  in  question  ^shall 
not  be  created  by  special  act.'  The  word  ^create'  has  a 
clear,  well-settled,  and  well-understood  signification. 
It  means  to  bring  into  being;  to  cause  to  exist;  to  pro- 
duce; to  make,  etc.  To  my  apprehension,  it  appears  to 
be  one  thing  to  create,  or  bring  into  being,  a  corpora- 
tion, and  quite  another  to  deal  with  it  as  an  existing 
entity,  a  person,  after  it  is  created,  by  regulating  its 
intercourse,  relations,  and  acts  as  to  other  existing 
persons,  natural  and  artificial.     *     *     *" 

In  the  St  Pauly  etc.,  Ins.  Co.  v.  Allis^  supra^  the  ap- 
pellant had  been  organized  as  a  mutual  insurance 
company,  and  afterwards  a  law  was  passed  making  it 
an  exclusively  stock  company.  It  was  contended  that 
that  was  in  violation  of  the  clause  in  the  constitution 
prohibiting  the  formation  of  corporations  by  special 
act.  But  the  court  said:  "We  think  it  is  not  obnox- 
ious to  that  clause  of  our  constitution  which  forbids 
the  formation  of  corporations  by  special  act.  Its  ef- 
fect is  only  to  authorize  the  company  created  by  the 
acts  of  1853  to  exercise  its  subsisting  franchise  of  car- 
rying on  the  business  of  fire  and  marine  insurance  in 
a  manner  different  from  that  prescribed  by  the  orig- 
inal charter.  This  is  by  no  means  the  formation  of  a 
new  corporation,  for  both  the  franchise  of  corporate 
existence  as  well  as  the  general  business  and  purpose 
of  the  incorporation  as  prescribed   by   the   original 
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charter,  remain  unchanged."  In  Cotton  v.  Mississippi^ 
etc.y  Co.,  supray  the  appellee  had  been  created  a  cor- 
poration for  the  period  of  fifteen  years.  In  1867  the 
charter  was  amended  by  striking  out  the  words  "for 
the  period  of  fifteen  years,"  and  changing  the  form  of 
proceedings  for  condemnation.  It  was  held  that 
neither  of  the  amendments  violated  the  provision  of 
the  constitution  prohibiting  the  formation  of  corpora- 
tions under  special  act,  the  court  saying  at  p.  874:  "In 
making  these  amendments  the  legislature  did  not,  as 
plaintiff  contends,  exceed  its  authority,  since  neither 
of  the  amendments  falls  within  that  provision  of  our 
constitution  which  prohibits  the  formation  of  cor- 
porations under  special  acts."  In  Oreen  v.  Knife  Falls 
Boom  Corp,,  supra,  the  "Boom  Corporation"  was  organ- 
ized under  a  general  law.  Soon  after  its  organisation 
the  legislature  passed  a  special  act  conferring  en- 
larged powers  upon  the  corporation,  within  the  St 
Louis  river,  and  over  the  navigation  and  use  thereof, 
as  respects  the  passage  of  logs,  including  the  right  of 
eminent  domain;  the  right  to  charge  compensation  for 
boomage,  in  the  nature  of  tolls,  prescribed  by  the  act, 
upon  all  logs  passing  through  their  works,  and  to  re- 
ceive and  take  entire  charge  and  control  of  all  logs 
and  timber  which  might  run,  come,  or  be  driven 
within  the  same,  and  to  boom,  scale,  and  deliver  them 
as  provided  in  such  act.  The  court  held  that,  while 
said  special  act  enlarged  the  business  of  the  corpora- 
tion, it  was  not  in  conflict  with  the  provision  of  the 
constitution  prohibiting  the  formation  of  corpora- 
tions by  special  act!  ' 

In  Cent.  Ag.,  etc.,  Ass^n  v.  Alnbama,  etc.,  Insurance 
'Co.,  supra,  a  corporation  was  intended  to  be  organ- 
ized under  the  general  law  authorizing  the  formation 
of  private  corporations;  but  certain  requirements  of 
the  statute  had  not  been  complied  with  without  which 
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the  incorporation  was  not  lawful  or  complete.  Subse- 
quently the  legislature  passed  a  special  act  authoriz- 
ing the  corporation  to  increase  its  capital  stock,  and 
the  board  of  directors  to  adopt  rules  and  regulations 
for  its  government,  and  declaring  the  existence  of 
the  corporation,  and  approving  and  ratifying  its 
organization.  The  court  held,  that  said  special  act 
was  not  in  conflict  with  the  Alabama  constitution  of 
1868  declaring  that  ^^corporations  may  be  formed  un- 
der general  laws,  but  cannot  be  created  by  special 
act  except  for  municipal  purposes."  The  court  said: 
^The  statute  does  not  form,  or  create  a  corporation. 
Before  the  time  of  its  enactment,  the  corporation 
was  formed,  existed,  de  facto,  having  color  of  right." 
In  Wallace  v.  LoomiSy  suptxt,  it  was  held  that  the  pro- 
vision in  the  constitution  of  Al^^bama,  which  declared 
that  corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  special  act,  except  for 
municipal  purposes,  does  not  prohibit  the  legislature 
from  passing  a  special  act  changing  the  name  of  an 
existing  railroad  corporation,  and  giving  it  power 
to  purchase  the  railroad  and  franchise  of  another  com- 
pany. The  court,  by  Mr.  Justice  Bradley,  saying  as 
to  this  contention,  at  p.  154:  "We  are  unable  to  see 
anything  in  this  legislation  repugnant  to  the  constitu- 
tional provision  referred  to.  That  provision  cannot, 
surely,  be  construed  to  prohibit  the  legislature  from 
changing  the  name  of  a  corporation,  or  from  giving 
it  power  to  purchase  additional  property;  and  this 
was  all  that  it  did  in  this  case.  No  new  corporate 
powers  or  franchises  were  created."  This  case  is  in 
no  way  overruled  or  modified  by  the  case  of  School 
District  V.  Inmirance  Co.,  103  U.  S.  707.  The  case  last 
named  was  governed  by  the  constitution  of  Nebraska 
which  provided  that  "The  lefrislature  shall  pass  no 
special  act  conferring  corporate  powers,"  and  the  Su- 
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ppeme  Court  of  the  United  States  followed  the  con- 
struction given  to  said  provision  by  the  supreme 
court  of  Nebraska  in  Clegg  v.  School  Diatricty  8  Neb. 
178.  The  case  of  Walltice  v.  Loomis  was  decided  under 
the  provision  of  the  constitution  of  Alabama,  which 
is  the  same  as  section  iz,  article  11  of  the  constitu- 
tion of  this  State,  and  is  not  the  same  as  the  provision 
in  the  Nebraska  constitution  against  conferring  cor- 
porate powers  by  special  act  as  construed  by  the  su- 
preme court  of  that  state  in  Clegg  v.  School  District^ 
supra.  The  difference  is  recognized  in  State  v.  Dawson^ 
16  Ind.  40. 

It  was,  however,  correctly  said  in  Morawetz  on  CJor- 
]3orations,  section  12:  ^^But  it  is  plain  that  a  consti- 
tutional provision  cannot  be  avoided  and  practically 
annulled  by  a  subterfuge.  A  special  law  altering  the 
charter  of  an  existing  corporation,  and  practically 
changing  it,  must  therefore  be  deemed  a  violation  of 
a  constitutional  prohibition  against  the  creation  of 
^corporations  by  special  act.  If  this  were  not  so,  or- 
ganizations formed  under  the  general  laws  might  be 
treated  merely  as  the  rough  material  out  of  which 
icorporations  might  afterwards  be  fashioned  at  pleas- 
ure, under  special  acts  of  the  legislature,  and  the  con- 
stitutional prohibition  would  become  an  empty  form.'^ 

By  the  act  in  question  no  new  corporate  power  or 
franchise  was  created.  The  directors  could  regulate 
the  fare  after  the  amendment  the  same  as  before,  sub- 
ject to  the  common  law  limitation  of  reasonableness, 
except  that,  in  cities  of  a  population  of  100,000  or 
more,  according  to  the  census  of  1890,  the  maximum 
fare  could  not  exceed  three  cents.  This  is  a  mere  reg- 
ulation of  an  existing  corporation,  and  even  if  said  act 
is,  as  contended  by  appellant,  local  and  special,  it  is 
not  in  conflict  with  said  section  13  of  article  11  of  the 
constitution,  which  only  forbids  the  creation  of  cor- 
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poratioDs  by  special  act,  and  provides  that  they  may 
be  formed  under  general  law.  No  new  corporation  was 
created  or  formed  by  the  act  of  1897.  Said  act  was  a 
mere  regulation  fixing  the  maximum  rate  of  fare  to 
be  collected  by  all  street  railroad  companies  in  cities 
of  100,000  or  more  population  according  to  the  United 
State  census  of  1890.  Even  if  said  act  is  local  (which 
we  need  not  and  do  not  decide),  it  is  not  special,  for 
the  reason  that  it  applies  alike  to  all  street  railroads 
that  are  now  or  may  hereafter  be  operated  in  such  lo- 
cality, whether  there  be  one  or  many. 

Said  act,  by  amending  section  9  of  the  act  of  1861 
did  not  render  said  last  named  act  either  local  or  spe- 
cial. Corporations  may  be  organi^zed  under  the  law 
of  1861  for  the  construction  of  street  railroads  in  the 
cities  and  towns  within  the  State,  the  same  now  as  be- 
fore the  amendment  of  section  9.  All  the  cases  cited 
by  counsel  for  appellant  in  support  of  their  conten- 
tion, except  San  Francisco  v.  Spring  Valletf  Waier 
Works,  48  Cal.  493,  and  Central  Trust  Go.  v.  Citizens 
Street  R.  R.  Co.,  80  Fed.  218,  are  based  upon  constitu- 
tional provisions  radically  different  from  the  pro- 
visions of  the  constitution  of  this  State.  The  cases 
named  are  against  the  great  weight  of  authority,  and 
interpolate  into  the  constitution,  words  the  people 
have  not  placed  there.  Besides,  the  case  of  San  Fran- 
cisco V.  SpHng  Valley  Water  Works,  supra,  was  decided 
by  a  divided  court,  and  is  in  conflict  with  the  decision 
of  that  court  in  California  State  Telegraph  Co.  v.  AUa 
Telegraph  Co.,  22  Cal.  425. 

Much  is  said  by  counsel  for  appellant  about  the  evils 
of  local  and  special  legislation,  but  we  cannot  am^nd 
or  change  the  constitution,  or  read  into  it  what  is  not 
there  written,  merely  to  avoid  either  certain  or  sup- 
posed danger.  We  can  only  declare  that  the  consti- 
tution means  what  it  says,    ft  follows  that  the  power 
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to  regulate  existing  corporations^  either  by  amend- 
ment or  independent  act,  is  only  limited  by  section 
23  of  article  4  of  the  constitution,  which  provides  that 
^^in  all  cases  enumerated  in  the  preceding  section,  [22],^ 
and  in  all  other  cases  where  a  general  law  can  be 
made  applicable,  all  laws  shall  be  general,  and  of  uni- 
form operation  throughout  the  State."  Section  22, 
article  4,  (the  section  referred  to  in  said  section  23), 
provides  that  the  ^^General  Assembly  shall  not  pass 
local  or  special  laws  m  any  of  the  following  enumer- 
ated cas^/'  naming  seventeen  subjects.  Where  spe- 
cial laws  are  not  forbidden  by  the  constitution,  they 
may  be  enacted.  That  part  of  said  act  fixing  the  fare 
at  three  cents,  even  if  local  and  special,  is  not  in  vio- 
lation of  said  section  22,  because  that  subject  is  not 
included  in  the  enumeration  found  in  said  section. 

It  has  been  uniformly  held  by  this  court,  since  Oen- 
tile  Y.  StatCy  29  Ind.  409,  that  whether  an  act  relating 
to  a  subject  not  enumerated  in  section  22  of  article  4, 
can  or  cannot  be  made  by  general  law,  as  required  by 
section  23  of  article  4,  is  a  question  to  be  determined 
exclusively  by  the  legislature,  and  not  by  the  courts. 
Woods  V.  McCay,  144  Ind.  316,  322,  and  cases  cited; 
Mode  V.  Beasleyy  143  Ind.  306;  Pennsylvania  Co. 
V.  State,  142  Ind.  428;  Young  v.  Board,  etc.,  137 
Ind.  323;  Bell  v.  Maish,  137  Ind.  226;  State,  ex 
rel,,  V.  Kolsem,  130  Ind.  434;  Hovey  v.  Foster,  118 
Ind.  502;  City  of  Evansville  v.  State,  ex  rel.,  118  Ind. 
426,  4  L.R.  A.  93;  Wiley  v.  Corporation  of  Bluffton, 
111  Ind.  152;  Warren  v.  City  of  Evansville,  106  Ind. 
106;  Johnson  v.  Board,  etc.,  107  Ind.  15;  Kelly  v. 
State,  ex  rel.,  92  Ind.  236;  Mount  v.  State,  ex  rel.,  90 
Ind.  29;  Vickery  v.  Chase,  50  Ind.  462;  State,  ex  rel,, 
V.  Tuck€r,4:6  Ind.  355 ;  Clem  v.  State,  33  Ind.  418.  When, 
therefore,  a  local  or  special  law  is  enacted  upon  a 
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subject  not  enumerated  in  section  22,  it  is  the  ex- 
pressed opinion  and  judgment  of  the  legislature  that 
a  general  law  cannot  be  made  applicable,  and  this 
judgment  is  not  subject  to  be  reviewed  by  the  courts. 
State,  ex  rel.y  v.  Kolsem,  supra;  Mode  v.  Beasley,  supra, 
p.  315;  Woods  v.  MoCay,  supra,  p.  322  and  cases  cited. 
The  legislature  of  1861  by  passing  the  act  for  the 
incorporation  of  street  railroad  companies  (a  gen- 
eral law),  could  not  and  did  not  deprive  any  sub- 
sequent legislature  of  the  right  to  determine  whether 
a  general  law  fixing  the  maximum  fare  pn  street 
railroads  could  or  could  not  be  made  applicable. 
If  the  act  in  controversy  is  not  a  general  law,  as 
insisted  by  appellant,  then,  under  the  authori- 
ties, the  enactment  of  the*8ame  is  the  expressed  opin- 
ion and  judgment  of  the  legislature  that  a  general 
law  could  not  be  made  applicable,  and  this  judgment 
cannot  be  reviewed  by  the  courts. 

It  follows,  that  the  act  approved  March  8, 1897  (Acts 
1897,  p.  201),  so  far  as  involved  in  this  case,  is  consti- 
tutional and  valid.  Said  act  rendered  the  ordinance 
regulating  the  payment  of  a  fare  of  five  cents  invalid 
and  of  no  effect.  Appellee  was  entitled  to  be  carried 
for  the  fare  of  three  cents  fixed  by  the  act  in  contro- 
versy, and  was  not  liable  for  a  refusal  to  pay  more 
than  that,  for  the  reason  that  the  ordinance  requiring 
the  payment  of  a  fare  of  five  cents  was  rendered  in- 
valid by  said  act    Judgment  affirmed. 

On  Petition  for  Rehearino. 

Per  Curiam. — In  this  case  the  principal  contention 
was  that  the  act  of  March  6,  1897,  amending  section 
9  of  the  act  to  provide  for  the  incorporation  of  street 
railroad  companies,  was  inoperative  and  void  because 
in  contravention  of  section  13  of  article  11  of  the 
constitution  of  this  State.    In  arriving  at  the  conclu- 
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sion  reached  in  the  original  opinion,  we  had  the  bene- 
fit of  the  opinion  of  the  circuit  justice,  delivered  in  the 
case  of  the  Central  Trust  Co.  v.  Citizens^  Street  R.  R. 
Co.,  reported  in  80  Fed.  218,  and  also  of  the  very  able 
argument  addressed  to  the  justice  in  that  case  by  the 
eminent  counsel  for  the  complainant. 

After  carefully  considering,  not  only  the  argu- 
ments presented  in  this  case,  but  also  the  arguments 
and  opinion  referred  to,  and  all  the  light  that 
we  could  obtain  upon  the  question,  we  were  con- 
strained to  hold  that  the  contention  that  the  leg- 
islation in  question  was  in  yiolation  of  the  consti- 
tution of  this  State  was  without  just  foundation, 
and  that  the  act  was  in  harmony  therewith.  The 
question  thus  presented  to  us  was  purely  one  arising 
upon  the  construction  of  the  constitution  of  this 
State.  Such  a  question,  when  presented  to  this  court, 
is  one  that  it  must  decide  upon  its  own  judgment  as 
to  the  requirements  of  the  state  constitution.  While 
in  search  of  assistance  and  information  to  enable  us 
to  decide  such  a  question  correctly,  it  is  eminently 
proper  and  necessary  that  we  should  examine,  weigh, 
and  consider,  not  only  the  arguments  of  counsel,  but 
also  the  adjudications  of  courts  and  the  opinions  of 
judges,  in  other  jurisdictions,  upon  similar  or  analo- 
gous provisions  of  this  or  other  constitutions,  and 
give  to  them  such  weight  as  in  our  opinion  they  are 
justly  entitled  to;  but,  after  that  has  been  done,  the 
responsibility  rests  upon  us,  and  us  alone,  and  that 
responsibility  cannot  be  shirked,  evaded,  or  avoided. 

What  the  constitution  of  the  United  States  and  the 
laws  of  Congress,  or  treaties  made  thereunder,  re- 
quire, is  to  be  finally  determined  by  the  Supreme 
Court  of  the  United  States;  and  its  decisions,  when 
made  upon  such  questions,  are  binding  upon  the 
courts  in  every  state,  "anything  in  the  constitution  or 
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laws  of  any  state  to  the  contrary  notwithstanding." 
Cooley  Const.  Lim.  (6th  ed.)  pp.  18-23;  Black  on  Inter- 
pretation of  Laws,  pp.  378-380,  427-429;  23  Am.  &  Eng. 
Ency.  of  Law,  pp.  37-40,  and  cases  cited. 

The  interpretation  and  construction  of  the  statutes 
of  this  State,  and  whether  the  same  have  been  enacted 
in  accordance  with  the  requirements  of  the  constitu- 
tion of  this  State,  and  are  or  are  not  in  violation  of 
any  provision  of  the  constitution  of  this  State,  how- 
ever, are  questions  to  be  finally  determined  by  this 
court,  and  by  this  court  alone.  The  rule  is  that  the 
construction  put  upon  the  constitution  and  laws  of  a 
state  by  the  court  of  last  resort  of  such  state,  and  the 
decision  of  such  court  that  a  law  has  or  has  not  been 
passed  in  conformity  with  the  requirements  of  the 
constitution  of  such  state,  or  that  the  same  is  oris  not  in 
violation  of  the  constitution  of  such  state,  are  binding 
upon  the  federal  courts  and  will  be  adopted  by  them. 
Black  on  Interpretation  of  Laws,  pp.  378-381,  427- 
429 ;  23  Am.  &  Eng.  Ency  of  Law,  pp.  37-40,  and  cases 
cited;  Cooley  on  Const  Lim.,  pp.  18-23;  Black's  Const. 
Law.,  p.  140;  35  Central  Law  Journal,  322;  Chodnow  v. 
Wills,  67  Iowa  654;  May  v.  Tenney,  148  U.  S.  60,  64, 
65;  Baikam  v.  Woodstock  Iron  Co.,  154  U.  S.  177, 
187-189;  PittsburgK  etc.,  R.  W.  Co.  v.  Backus,  164 
U.  S.  421;  Leeper  v.  Texas,  139  U.  S.  462,  467;  Mor- 
ley  V.  Lake  Shore,  etc.,  R.  W.  Co.,  146  U.  S.  162, 
166-169;  Bauserman  v.  Blunt,  147  U.  S.  647,  662- 
659;  Oakes  y.  Mase,  165  U.  S.  363;  Forsyth  v. 
Hammond,  166  U.  S.  506,  518-520;  Long  Island  Water 
Supply  Co.  V.  Brooklyn,  166  U.  S.  685,  688;  Mer- 
chants, etc..  Bank  v.  Pennsylvania,  167  U.  S.  461, 
462;  Water  Power  Co.  v.  Water  Commissioners,  168 
U.  S.  349,  357;  Backus  v.  Fort  St.  Union  Depot  Co., 
169  U.  S.  557,  566;  Dibble  v.  Bellingham  Bay  Land 
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Co.,  163  U.  S.  63;  Illinois  Central  R.  Co.  v.  State 
oflllinoiSj  163  U.  S.  142;  Nobles  v.  State  of  Oedrgia 
(U.  S.),  18  S.  C.  Eep.  87;  McCain  v.  City  of  Des 
Moines,  84  Fed.  726;  Leighton  v.  Young,  52  Fed.  43»; 
Western  Union  Tel.  Co.  v.  Poe,  64  Fed.  9;  Crowther 
V.  Fidelity  Insurance,  etc.,  Co.,  86  Fed.  41;  Hill  v. 
iKte,  85  Fed.  268;  Hoge  v.  Magnes,  85  Fed.  855. 

Since  the  decision  of  this  case,  and  the  filing  of  the 
petition  for  a  rehearing,  our  attention  has  been  called 
by  appellant's  brief  on  said  petition  to  the  decision  of 
the  United  States  Circuit  Court  in  the  case  of  Central 
Trust  Co.  V.  Citizens'  Street  R.  W.  Co.,  82  Fed.  1,  in 
which  the  learned  judge,  who  had  arrived  at  a  dif- 
ferent conclusion  before  the  announcement  of  our 
opinion  upon  the  question,  adhered  to  his  original 
conclusion,  notwithstanding  the  opinion  announced 
by  this  court.  We  have  also  examined  the  opinion, 
upon  appeal,  in  the  Circuit  Court  of  Appeals,  83  Fed. 
529,  and  have  carefully  re-examined  the  question  pre- 
sented in  this  regard,  not  simply  as  a  matter  of  cour- 
tesy to  a  high  court,  but  constrained  thereto  by  the 
duty  which  is  cast  upon  us  by  the  presentation  of  the 
petition  for  a  rehearing.  We  have  done  this,  not  alone 
because  of  the  importance  of  the  question,  but  be- 
cause of  the  misfortune  to  the  community  and  the  par- 
ties especially  interested  in  a  correct  decision  of  the 
question,  that  this  court  should  difiTer  from  the  Cir- 
cuit Court  of  the  United  States  upon  the  question, 
Upon  such  re-examination,  we  are  constrained  to  ad* 
here  to  our  original  opinion,  that  the  act  in  question, 
even  if  local  and  special,  is  not  in  contravention  of 
any  of  the  provisions  of  *the  constitution  of  this  State, 
as  contended  by  the  appellant.  As  the  power  to 
amend  or  repeal  the  act  of  1861  was  expressly  re- 
served in  section  11  of  said  act,  and  as  the  act  of  1897 
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was  a  valid  amendment  of  said  act  of  1861,  it  is  not 
material  whether  or  not  the  legislature  would  have 
had  the  power  to  regulate  the  fare  upon  street  rail- 
roads organised  under  said  act  if  said  section  11  had 
been  omitted  therefrom. 

In  arriving  at  the  conclusion  that  the  act  of  1897 
is  not  in  contravention  of  any  provision  of  the  con- 
stitution of  this  State,  it  has  not  been  necessary  for 
us  to  consider  any  questions  arising  under  the  con- 
stitution of  the  United  States.  As  to  «uch  questions^ 
we  should  be  constrained  to  follow  the  adjudications 
of  the  Supreme  Court  of  the  United  States,  if  any, 
without  in  any  wise  considering  whether  such  a  con- 
struction should  or  should  not  commend  itself  to  our 
independent  judgment.  But  upon  the  requirements 
of  the  constitution  of  this  State,  we  are  not  at  liberty 
to  set  aside  or  discard  our  own  views  because  of  the 
fact  that  they  do  not  meet  with  the  concurrence  or 
approbation  of  any  other  court,  however  high,  or  any 
judge,  however  eminent.  We  do  not  deem  it  neces- 
sary to  add  anything  further  to  what  we  have  here- 
tofore said  upon  the  questions  involved,  but  adhering 
to  the  opinion  originally  pronounced  in  this  case,  the 
petition  for  a  rehearing  is  overruled. 


Barnard  kt  al.  v.  Shirley. 

[No.  18,108.    FUed  Sept  22,  1807.    Rehearing  denied  July  1,  1898.} 

Spboial  Findinos. — Damages. — Waters  and  Water  Courses. — ^Where 
the  special  findings  in  an  action  for  damages  on  account  of  the  pol- 
lution by  sewage  from  a  sanatarium  of  a  spring  branch  running 
through  the  lands  of  plaintiflF  contain  statements  to  the  effect  that 
the  water  in  such  stream  after  receiving  the  sewage  was  compara- 
tively harmless,  and  that  plaintiff  had  been  able  to  seU  her  lands  at 
a  price  equal  to  that  received  for  lands  of  a  similar  character  in 
other  portions  of  the  city  in  which  plaintiff's  lands  were  situated, 
neutralize  the  statement  in  the  finding  that  she  was  damaged.. 
pp.  I62'17S. 
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Damages. — Damnum  Absque  Injuria, — Waters  and  Water  Courses. — 
Where  the  owner  of  a  sanatarium  allows  water  from  an  artesian 
well  which  has  been  used  in  such  sanatarium  for  bathing  to  flow 
into  a  stream  running  through  the  lands  of  an  adjoining  landowner 
the  damage  sustained  thereby  by  such  landowner  is  damnum 
absque  injuria  where  such  stream  was  the  only  natural  and  ayail- 
able  outlet,    pp.  17S,  174' 

From  the  Morgan  Circuit  Court.    Reversed. 

W.  R,  Harrison^  Oscar  Matthews  and  Willis  Hick- 
am^  tor  appellants. 

John  C.  Bobinson,  M.  H.  Parks  and  W.  S.  Shirley, 
for  appellee. 

McCabe,  C.  J. — ^The  appellee  sued  the  appellants  to 
recover  damages  for,  and  to  restrain  them  from  caus- 
ingcCTtSimoineral  water  coming  from  defendants' 
well  to  flow  through  a  certain  spring  branch  adjoining 
plaintiflF's  land,  by  which  the  waters  of  said  branch 
are  befouled  to  the  plaintiff's  injury.  The  issues  made 
were  tried  by  the  court,  resulting  in  a  finding  and 
judgment  against  the  defendants,  according  to  the 
prayer  of  the  complaint.  That  judgment  was,  on  ap- 
peal to  this  court,  reversed  for  error  in  sustaining  a 
demurrer  to  the  second  paragraph  of  defendants'  an^^ 
swer.  Barnard  v.  Shirley,  135  Ind.  547,  24  L.  R.  A.  568. 
On  the  return  of  the  case  to  the  circuit  court  the  issues- 
were  again  tried,  resulting  in  a  special  finding  of  the  t 
facts,  upon  which  the  court  stated  its  conclusions  of 
law,  upon  which  it  rendered  judgment  in  favor  of  the 
plaintiff,  both  for  damages  and  enjoining  the  defend-  , 
ants,  as  prayed  for  in  the  complaint. 

The  substance  of  the  special  finding  by  the  court  is: 
That  the  land  described  in  the  complaint,  situate  ad- 
joining the  city  of  Martinsville,  was  purchased  by 
plaintiff  from  Lafayette  Sims  on  May  10,  1886,  and 
plaintiff  has  ever  since  held  and  possessed  the  same* 
Vol.  161—11 
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That  said  Sims  owned  and  occupied  said  lands  for 
years  before;  tliat  said  defendant,  Elizabeth  Barnard, 
has  owned  the  lots  described  in  the  complaint,  num- 
bers twenty  and  thirty,  in  the  original  plat  of  the 
town  of  Martinsville,  Morgan  county,  Indiana,  since 
the  year  1868,  and  still  owns  the  same;  that,  at  the 
time  of  selling  and  delivering  to  plaintiff  the  lands 
above  described,  said  Sims  also  sold  and  delivered  to 
her  160  acres  lying  about  one  mile  to  the  northeast  of 
said  first  described  land,  and  other  lands  adjacent  to 
said  lands  first  described  and  lying  west  thereof;  that 
said  160  acres  is  a  hill  tract,  and  from  the  foot  of  the 
hills  near  the  southwest  corner  of  the  tract  there  puts 
forth  a  spring*  of  pure  water,  suitable  for  any  use,  and 
which,  flowing  in  a  southwesterly  course,  unites  its 
waters  with  those  of  several  others  of  equally  pure 
water,  and  one  of  which  is  of  greater  volume  than 
plaintiff's  spring,  and  the  waters  of  these  various 
springs  combined,  would,  if  combined  at  their  head, 
fill  a  four-inch  pipe  with  pure  spring  water,  with  con- 
tinuous fiow;  that  prior  to  1870  the  waters  of  this 
branch  flowed  as  they  do  now — south  and  west  of 
south  one-fourth  of  a  mile  or  over,  thence  west  to  the 
east  border  of  the  original  plat  of  the  town  of  Mar- 
tinsville, thence  south  on  the  border  to  and  across 
Washington  street,  which  passes  the  west  side  of  the 
court-house  square,  in  the  center  of  the  city,  where,  in 
times  of  heavy  rains  and  freshets,  it  broke  the  banks 
of  the  ditches  dug  for  it,  and  the  levees  made  from 
time  to  time  to  confine  its  waters,  and  flowed  over  and 
inundated  a  large  part  of  said  city,  and  the  south- 
eastern part  thereof,  and  formed  large  ponds  of  water, 
until  they  sunk  or  evaporated;  that  two  tanyards 
were  operated  near  by,  and  obtained  their  water  from 
said  branch  up  to  1870,  and  put  their  wastage  into 
it;  that  in  1870  the  town  corporation  of  Martinsville 
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changed  the  course  and  channel  of  said  branch,  from 
its  intersection  with  Pike  street  in  said  town,  and 
turned  it  wefst  to  a  point  due  west  of  the  west  bound- 
ary of  the  original  plat  thereof,  and  a  distance  of 
over  half  a  mile,  thence  south  and  southwest,  onto  the 
said  lands  first  above  described,  then  owned  and  occu- 
pied by  said  Lafayette  Sims,  and  now  owned  by  plain- 
tiff; that  said  Sims  was  consulted  in  relation  thereto 
by  the  authorities,  and  consented  to  said  change  of  the 
channel  of  said  stream,  and  the  flowing  of  the  waters 
thereof  upon  his  said  lands  that  he  might  have  the  use 
of  the  same  for  stock  water,  for  which  it  was  suitable; 
that  ever  since  said  change  was  made  the  waters  of 
said  branch  have  continued  to  flow  onto  the  lands  so 
purchased  by  plaintiff  from  said  Sims;  that  before  said 
change  was  made,  and  before  the  channel  of  said 
branch  was  cut  down  on  the  south  side  of  Pike  street, 
in  times  of  big  rains  and  freshets,  the  waters  of  the 
branch  would  break  out  of  its  channel  and  flow  over 
Pike  street,  and  form  large  pools  of  water  in  various 
places  in  the  central  parts  of  said  city;  that  said 
branch,  since  the  change  down  said  Pike  street,  flows 
the  distance  of  about  one-half  mile  through  said  city, 
near  three-fourths,  of  its  distance  being  through  a 
part  of  the  city  of  population  and  improvement  about 
equal  to  any  other  part  of  said  city. 

Until  within  eighteen  months  past  a  large  tanyard 
was  maintained  and  operated  on  Pike  street,  on  the 
south  side  thereof,  at  the  point  of  the  turn  of  said 
branch  west  on  Pike  street,  and  obtained  its  water 
from  said  branch,  and  emptied  into  said  branch  the 
refuse  from  its  vats  in  large  quantities  at  weekly  in- 
tervals, and  which  was  of  such  offensive  character, 
and  produced  such  an  offensive  odor,  as  that  persons 
residing  in  the  vicinity  were  compelled  to  close  their 
windows  to  keep  out  the  stench;  and,  in  connection 
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with  this  mass  of  filth,  the  waters  of  the  branch, 
usually  accumulated  by  a  temporary  dam,  would  be 
turned,  and  the  mass  distributed  throughout  the 
channel  of  the  branch  below,  the  effects  and  stain  of 
which  would  remain  for  a  considerable  time;  that 
Martinsville,  either  as  a  town  or  city,  has  never  had 
other  than  open  ditches,  no  underground  sewers,  and 
the  said  branch  on  the  south  side  of  Pike  street  is, 
and  has  been  since  it  was  opened  in  1870,  the  principal 
drainage  for  all  that  part  of  the  town  and  city  lying 
north  of  it,  and  east  of  the  central  part  of  the  city,  and 
in  it  has  been  found,  and  from  it  has  been  taken,  from 
time  to  time,  dead  animals,  such  as  hogs,  dogs,  cats, 
chickens,  etc.,  in  all  stages  of  decay. 

Said  branch  is  the  only  living  stream  passing  or 
that  ever  has  passed  through  said  town  or  city.  In 
times  of  heavy  rains  and  freshets,  the  surface  wash- 
ing and  water  from  near  one-third  part  of  said  city, 
and  from  pasture  hills  lying  north  of  it,  from  cross 
streets  and  alleys,  flow  into  said  branch  on  said  Pike 
street,  carrying  into  the  same  the  washings  from 
stables  and  other  outbuildings;  that  some  of  the  per- 
sons residing  along  said  branch  throw  their  soapsuds 
from  clothes  washings,  and  kitcl^en  slops  into  the 
same,  with  other  kitchen  refuse,  including  the  en- 
trails of  chickens;  that  at  the  present  time  there  is 
one  or  more  dead  animals  in  said  branch,  and  there  is 
flowing  into  it,  about  600  feet  above  where  the  tile 
drain  from  defendants'  sanatarium  flows  into  said 
branch,  a  tile  drain  from  the  Martinsville  Sanatarium, 
which  has  been  connected  with  said  ditch  since  this 
suit  was  originally  filed;  that  there  is  now,  and  long 
has  been,  a  city  ordinance  of  said  city  prohibiting 
anyone  from  throwing  dead  animals  or  any  refuse  op 
befouling  substance  in  said  branch,  and  from  in  any 
way  befouling  the  same. 


\ 


\ 
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The  Martinsville  Sanatarium  has  been  in  operation 
for  three  years,  and  bathes  as  many  patients  as  are 
bathed  at  defendants',  and  all  the  water  from  said 
baths  enter  throngh  said  tile  into  said  branch  on  Pike 
street,  and  above  where  the  drainage  from  defend- 
ants' sanatarium  enters  the  ditch,  and  no  distinction 
is  made  at  said  Martinsville  Ranatarium  as  to  baths 
given  syphilitic  patients  and  others,  but  the  waters 
from  all  baths  enter  said  branch  together,  the  dis- 
tance from  the  bath  house  to  said  branch  being  about 
eighty  feet.  The  waters  and  soapsuds  from  a  laun- 
di7  erected  since  this  suit  was  commenced,  and  con- 
ducted and  operated  about  100  feet  from  said  branch, 
when  of  any  considerable  quantity,  as  they  often  are, 
flow  into  said  branch  through  a  covered  ditch  on  Mor- 
gan street,  one  square  south  of  Pike  street;  that  all 
the  water  from  any  source  which  enters  the  Pike 
street  ditch  flows  to  and  beyond  the  west  boundary  of 
said  original  plat  of  the  town  of  Martinsville  with 
considerable  current,  and  from  that  point  south 
across  the  mill  lot  of  Moran,  one  square,  to  Morgan 
street,  in  said  city,  thence  across  Morgan  street,  in 
the  same  direction,  some  sixty  feet,  thence  still  south 
through  the  residence  lot  and  cow  pasture  of  one 
Bastings,  to  a  point  on  a  line  with  the  north  line  of 
Washington  street  extended,  thence  still  south  under 
a  culvert  or  small  bridge  on  a  passway  of  some  six- 
teen feet  or  more  leading  to  extensive  bottoms  to  the 
west,  and  used  by  many  persons. 

That  said  branch  from  said  culvert  angled  some  to 
the  west  of  south,  through  and  across  the  said  lands 
of  plaintiflf,  and  then  entered  the  land  of  Harvey  Sat- 
terwhite,  and  there  flowed  more  westerly,  and,  prior 
to  the  state  ditch  hereinafter  mentioned,  caused  sev- 
eral considerable  ponds  on  the  lands  of  Satterwhite 
and  plaintiff,  lying  west  of  the  tract  crossed  by  the 
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branch,  and  which  ponds  continued  and  were  stag- 
nant, having  no  outlet,  during  a  large  part  of  each 
year,  until  drained  off  by  said  state  ditch ;  that  other 
ponds  between  Morgan  and  Washington  streets,  and 
near  the  line  dividing  the  lands  of  plaintiff  and  Sat- 
terwhite,  existed,  of  considerable  size^  at  the  time  said 
branch  was  cut  and  the  waters  turned  down  Pike 
street,  but  the  same  were  filled  by  washings  and  de- 
posits from  said  branch;  that  the  said  state  ditch,  so 
recently  cut  as  aforesaid,  follows  the  line,  in  the  main, 
of  the  said  branch  from  its  intersection  with  the  Pike 
street  ditch  south  of  the  Satterwhite  line;  that  before 
the  state  ditch  was  cut  there  was  at  times  a  consider- 
able flowage  and  accumulation  of  water  upon  plain- 
tiff's said  land  from  the  surface  ditches  on  the  streets 
of  said  city,  and,  there  being  no  well-defined  channel 
for  said  waters  across  plaintiff's  said  land,  plaintiff 
caused  a  ditch  of  small  dimensions  to  be  cut  for  said 
branch  and  street  flowage  across  said  land,  on  or 
near  the  line  of  said  branch,  at  a  cost  of  $20,  f  10  of 
which  plaintiff  demanded  said  city  should  pay,  and 
said  city  did  pay  the  same,  because  of  the  benefit 
thereof  to  the  city.  That  the  waters  of  White  river 
during  considerable  freshets  flow  through  a  natural 
depression  in  the  ground,  the  surface  on  either  side 
rising  gradually  to  a  height  of  from  two  to  five  feet 
within  a  distance  of  from  500  to  600  feet  of  the  chan- 
nel of  said  branch  before  the  cutting  of  said  state 
ditch  or  other  ditches  from  its  start  west  on  Pike 
street 

Prior  to  the  commencement  of  the  alleged  wrong- 
ful acts  of  the  defendants,  the  water  flowing  in  said 
branch  and  through  plaintiff's  land,  while  not  pure, 
was  reasonably  fit  and  valuable  for  farm  and  stock 
purposes,  and  the  only  stream  of  water  accessible  for 
stock  kept  and  pastured  on  plaintiff's  land,  and  was 
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used  for  that  purpose  by  the  plaintiff  during  the  part 
of  the  season  that  it  reached  her  land.  The  land  of 
plaintiff  south  of  Washington  street  is  pasture  land, 
and  valuable  for  grazing  purposes,  and,  by  reason  of 
its  location,  valuable  for  cow  pasture.  Prior  to  the 
acts  of  defendants  complained  of,  the  waters  of  said 
branch  deposited  no  offensive  matter  on  the  lands  of 
plaintiff,  except  such  as  would  naturally  find  its  way 
into  an  open  public  ditch  or  branch  running  through 
a  thickly  populated  district — no  offensive  or  un- 
healthful  odors,  or  anything  unsightly  or  damaging 
to  plaintiff's  lands,  except  such  as  would  naturally 
arise  from  decaying  vegetation,  refuse  and  decaying 
matter,  thrown  and  finding  its  way  into  an  open 
ditch,  situated  as  this  ditch  was. 

A  large  part  of  plaintiff's  said  lands  are  within  the 
corporate  limits  of  said  city,  and  are -valuable  for 
building  purposes,  suitable  to  be  platted  into  town 
lots,  and,  if  not  injured  or  damaged  by  any  nuisance, 
they  would  find  reasonably  ready  sale  and  demand 
ff r  such  purposes.  The  fiow  of  water  from  said  springs 
in  said  ditch  or  branch  through  plaintiff's  land,  is  ir- 
regular in  quantity,  and  intermittent  in  continuity. 
They  almost  entirely  disappear  before  reaching  the 
point  where  the  tile  drain  intercepts  them.  In  mid- 
summer and  dry  seasons  of  the  year  the  waters  do  not 
ordinarily  reach  the  plaintiff's  land  lying  below  the 
mouth  of  the  tile  drain.  During  the  winter  and 
spring  months,  and  parts  of  the  year  other  than  dry 
seasons,  the  waters  flow  into  the  lands  south  of  Wash- 
ington street,  and  part  of  the  time  through  the  land 
of  plaintiff.  For  the  larger  part  of  the  time  when 
said  waters  reach  the  lands  of  plaintiff  below  the 
mouth  of  the  tile  drain,  their  flow  does  not  continue 
during  the  whole  day,  but  during  portions  of  each 
day.    In  dry  weather  they  sink  and  disappear  before 


\ 
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reaching  said  tile  ditch.  That  defendants'  said  lots 
at  the  surface  are  dry,  and  up  to  the  time  of  the  dig- 
ging of  the  artesian  well  hereinafter  set  forth,  had  no 
water  thereon  save  surface  water  from  rains  and  melt- 
ing snows  and  other  surface  water  that  flowed  over 
the  same  from  adjacent  lots  and  streets,  and  on  rare 
occasions,  such  as  the  floods  of  1847  and  1875,  the 
waters  of  White  river  passed  over  and  flooded  the 
same,  and  that  prior  to  the  sinking  of  the  well  on  de- 
fendants' land,  and  bringing  the  water  to  the  surface, 
such  mineral  water  had  not,  by  percolation  or  other- 
wise, flowed  into  said  branch,  or  upon  or  over  plain- 
tiff's land  in  question.  That  in  the  summer  of  1888  a 
company  of  citizens  of  Martinsville  bored  for  gas,  coal, 
or  other  minerals  on  said  lots  of  defendants,  which 
constitute  a  single  inclosure  and  plat  of  ground,  with 
the  permission  of  the  defendants.  The  bore  was  1,700 
feet  deep  and  over  without  •  finding  gas  in  paying 
quantities,  coal,  or  other  mineral,  but  at  a  depth  of 
near  700  feet  struck  a  strong  vein  or  flow  of  mineral 
artesian  water,  and  which  when  confined  to  a  six-in^ 
pipe,  rose  to  a  height  of  thirty  feet  above  the  ground 
surface,  and  flowed  therefrom  with  great  force;  that 
said  bore  and  well  were  practically  abandoned  by  said 
company  after  the  failure  to  flnd  gas  or  mineral,  the 
water  flowing  therefrom  in  large  quantities  and  wast- 
ing for  the  space  of  one  year;  that  the  water  was  ana- 
lyzed, and  found  to  possess  medicinal  and  curative 
properties  and  ingredients,  and  thereupon  the  defend- 
ants concluded  to  utilize  the  same  for  the  general 
beneflt,  as  well  as  the  benefit  of  the  defendants;  and, 
to  that  end,  defendants  purchased  a  large  part  and 
controlling  interest  in  the  stock  of  said  company,  and 
proceeded  at  once  to  erect  and  operate  a  bath  house, 
with  the  necessary  bath  tuba,  engines,  boilers,  and 
plumbing.    That  such  was  the  effect  of  drinking  the 
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waters  of  said  well,  hot  or  cold,  and  bathing  in  the 
same,  in  restoring  and  giving  relief  to  the  aflSicted, 
during  its  first  year  of  operation,  that  during  the  en- 
suing season  the  bath  house  was  enlarged,  larger 
boiler  and  engine  procured,  number  of  tubs  increased, 
and  facilities  for  baths  to  suit  all  maladies,  added,  so 
that  500  baths  each  day  can  be  taken;  that  these  im- 
provements, under  the  strictest  economy  consistent 
with  the  procurement  of  good  work  and  material,  have 
cost  in  excess  of  $10,000;  that  the  great  relief  and  per- 
manent cures  of  many  hundreds  of  persons  and  pa- 
tients from  all  parts  of  Indiana,  and  adjoining  and 
more  distant  states,  of  rheumatic  affections,  neural- 
gia, kidney  affections,  all  manner  of  eruptions,  and 
other  skin  diseases,  indigestion,  and  other  stomach 
troubles,  ulcerous  affections,  spinal  diseases,  and  ev- 
erything resulting  from  impurity  of  blood,  dropsy, 
malarial  and  syphilitic  affections  attest  the  medicinal 
value  of  said  waters,  when  properly  used;  that  the 
number  of  persons  affected  by  the  above-named  dis- 
eases that  have  been  and  are  bathed  at  said  sanatarium 
average  from  fifty  to  600  per  day  during  the  spring, 
summer  and  fall  seasons;  that  there  is  required  and 
used  about  one  barrel  of  water  for  each  of  said  baths. 
That  the  net  receipts  of  defendants  from  operating 
said  sanatarium,  from  renting  the  same,  are  of  the 
value  of  ^150per  month.  A  public  fountain  is  kept  \ 
flowing  andin  order  Tor  the  use  and  benefit  of  the  pub-  ^ 
lie,  and  this  is  used  continuously,  day  and  night,  by  all 
the  citizens  of  Martinsville,  or  nearly  so,  at  their  pleas- 
ure, and  by  hundreds  of  passers  by  on  trains  or  in  pri- 
vate conveyances,  free  of  cost;  that  in  constructing 
said  bath  house  and  providing  the  necessary  drainage 
therefrom,  defendants  laid  a  tile  ditch  of  four-inch 
tile  from  said  bath  house,  in  a  southwest  direction. 
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across  the  said  lots  and  pasture  of  said  Hastings,  to 
said  branchy  from  two  to  four  feet  under  the  surface; 
that  all  syphilitic  patients  who  are  treated  at  said 
sanatarium  who  have  any  eruptions  are  now,  and  have 
beeii  since  the  former  trial  and  judgment,  confined  to 
the  use  of  a  special  room  and  tub,  and  the  waters  from 
said  tub  are,  and  have  been  since  said  date,  so  piped 
as  that  they  cannot  enter  said  tile,  or  flow  to  said 
branch,  but  enter  the  privy  sink  which  is  cleansed  as 
often  as  each  three  months;  that  said  tile  is  of  the 
usual  clay  and  porous  character,  and  is  laid  part  of 
the  way  through  sandy  and  gravelly  soil;  that  said 
water  and  the  ingredients  of  it  contain  well-known 
germicides,  to  which  properties  its  curative  qualities 
are  attributable  mainly;  that  said  waters  are  health- 
ful, and  in  the  natural  state  good  ^or  live  stock  of  all 
kinds,  and  such  stock  will  use  no  other  after  using  it^ 
if  they  get  to  it;  that  said  water  when  exposed  to  the 
air,  both  before  and  after  being  used  in  baths,  yields  a 
considerable  quantity  of  white  and  sometimes  jellied 
white  sulphur,  and  magnesia,  or  other  substance 
which  gathers  about  grass,  weeds,  or  trash,  and  which 
give  the  channel  of  the  ditch  an  unclean,  slimy  and 
repulsive  appearance  near  and  about  the  point  where 
said  tile  drain  enters  the  ditch,  and  extending  not  ex- 
ceeding thirty  or  forty  feet  from  the  mouth  of  said  tile 
drain,  but  is  in  no  way  poisonous  or  injurious  to  live 
stock  or  human  beings;  and  said  water  after  being 
used  in  ordinary  baths  as  used  in  defendants'  bath 
house,  and  flowed  through  said  tile  drain  to  said 
branch,  is  not  poisonous,  or  necessarily  injurious  to 
live  stock;  that  said  waters  of  said  well  are  strongly 
impregnated  with  sulphureted  hydrogen  gas,  which 
gives  a  strong  sulphureous  odor  at  said  well,  at  the^ 
public  fountain,  in  the  baths,  and  at  the  end  of  said 
tile  where  the  same  enters  the  branch,  which  odor  is 
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not  unhealthfuly  but  is  strong  and  offensive  to  the 
senses,  and  sometimes  becomes  very  offensive  to  per- 
sons living  in  the  vicinity  of  said  tile  drain  where  it 
enters  the  said  ditch ;  that  said  waters,  after  passing 
through  sai4  tile  and  parting  with  the  white  sulphur, 
magnesia,  etc.,  as  above  described,  if  mixed  with  the 
sand  and  clay  of  the  soil  for  some  time,  forms  a  black 
mud,  greasy,  and  filthy  in  appearance,  strongly  im- 
pregnated with  sulphur, — sometimes  in  cases  of  acute 
pains,  used  in  mud  baths  with  much  success — ^which 
mud  when  stirred  up,  gives  out  a  strong  sulphureous 
odor  very  unpleasant  to  the  senses,  but  has  nothing 
necessarily  unhealthy  about  it.  Such  black  appear- 
ance only  extends  for  a  short  distance  below  the 
mouth  of  the  tile.  That  in  the  year  1893,  in  pursuance 
of  a  petition  by  defendantis  and  others,  and  particu- 
larly at  the  instance  of  the  city  authorities  of  said 
city,  such  proceedings  were  had  in  the  circuit  court 
of  Morgan  county,  that  a  public  ditch  under  the  drain- 
age laws  of  Indiana,  was  established,  beginning  north 
of  where  the  Pike  street  ditch  intersects  said  branch, 
and  follow  ing  the  course  of  said  branch  to  the  line  be- 
tween plaintiff  and  Satterwhite,  and  thence  to  the 
White  river,  to  the  depth  of  two  feet  and  more,  the 
plaintiff  being  made  a  party  thereto  and  assessed  to 
aid  in  constructing  the  same. 

That  defendants  were  assessed  and  paid  benefits 
arising  to  their  said  lots  by  said  ditch  to  the  amount 
of  $132.50,  presumably  because  of  their  drainage 
thereto  from  their  sanatarium  aforesaid,  and  when 
said  ditch  was  completed  they  were  apportioned  500 
feet  of  said  ditch,  to  be  by  them  kept  in  repair;  that 
8aid  city  was  assessed  and  paid  benefits  arising  from 
the  drainage  of  a  half  dozen  of  her  streets  by  said 
ditch  the  sum  of  $600,  and  was  apportioned  1,000  feet 
thereof  to  be  kept  in  repair  by  said  city ;  that  defend- 
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ants,  because  of  plaintiff's  objection,  attempted  to  run 
said  waters  into  a  sink  dug  on  their  said  lot  down 
through  the  soil,  twelve  feet  square,  to  the  gravel  un- 
derbed,  but  the  same  failed  to  carry  off  or  sink  said 
water;  that  defendants'  said  lots  do  not  at  any  place 
reach  said  branch  and  ditch,  and  are  not  nearer  thereto 
than  300  feet;  that  within  the  last  year  plaintiff  has 
sold  to  one  Shireman  nine  lots,  66  by  132  feet,  at  f  100 
to  $125  per  lot,  bordering  on  said  branch,  and  said 
Shireman  has  erected  two,  and  is  engaged  in  erecting 
and  building  a  third  dwelling  house  thereon,  one  of 
which  is  within  ten  feet  and  over  the  mouth  of  de- 
fendants' tile  drain,  where  it  enters  said  branch;  and 
also  sold  two  lots  near  the  same  place,  at  $150  each, 
to  a  Mr.  Eeed,  who  has  also  erected  thereon  a  com- 
modious dwelling,  all  of  said  houses  are  and  have  been 
for  some  time  occupied  by  families;  also  sold  one 
Hubbard  other  lots  in  the  same  vicinity  at  $150  each; 
that  similar  lots  at  other  points  about  the  city  can  be 
bought  for  the  same  or  lower  prices,  equally  as  well 
situated,  and  surrounded  with  facilities  for  resi- 
dences,  and  no  complaint  is  made  of  any  inconve- 
nience on  account  of  said  waters  by  any  of  the  pur- 
chasers of  said  lots;  that  the  only  other  available 
drainage  for  said  sanatarium  waters  would  be  a 
sewer  to  White  river,  one  mile  distant,  and  which 
could  not,  with  any  hope  of  success,  be  constructed 
and  put  in  operation  for  less  than  $3,500  to  $4,000,  to 
which  would  have  to  be  added  the  cost  of  the  right 
of  way,  which  right  of  way  the  owners  of  said  land 
refuse  to  grant;  that  the  waters  flowing  from  said 
sanatarium  when  baths  were  being  taken  to  the  usual 
extent  and  amount  were  found  to  be  purer,  and  to  be 
possessed  of  less  organic  and  injurious  matter,  than 
the  waters  of  said  branch  taken  from  above,  and  un- 
affected by  said  bath  house  flowage.    The  flowage  of 
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said  waters  in  said  branch  as  aforesaid  rendered  the 
lands  of  plaintiff  in  the  immediate  vicinity  somewhat 
less  desirable  for  residence,  and  somewhat  injuriously 
affected  the  value  of  their  use  and  occupation.  The 
plaintiff,  believing  said  water  impure  and  unfit  for 
stock  to*  drink,  erected  a  fence  upon  her  land  to  shut 
her  stock  off  from  said  waters,  at  a  small  cost,  and 
was  in  consequence  deprived  of  the  use  of  the  portion 
of  said  tract  lying  south  of  the  ditch  for  pasturage 
purposes,  to  her  damage  in  the  sum  of  $50.  A 

The  conclusions  of  law  stated  on  these  facts  are  that    \ 
the  law  is  with  the  plaintiff;  that  she  is  entitled  to  an  I  / 
order  and  judgment  restra.ining  and  enjoining  the  // 
defendants  from  causing  or  permitting  the  water  from 
their  bath  house  which  shall  have  been  used  in  bath- 
ing and  cleansing  persons  afiSicted  with  infectious, 
syphilitic,  or  other  similar  disorders  to  flow,  by  meansj 
of  a  tile  drain,  or  otherwise,  into  the    branch    oi 
stream  in  question,  or  upon  or  oYet  the  lands  of  th< 
plaintiff,  and  that  she  be  entitled  to  recover  the  sui 
of  |50  as  her  damages. 

The  principles  laid  down,  exemplified,  and  eluci- 
dated in  the  opinion  when  this  case  was  in  this  court 
before,  more  than  warrant  us  in  adjudging  that  the 
court  erred  in  its  poti elusions  of  law.     We  need  not 
repeat  what  was  then  said,  but  refer  to  it  as  the  law 
of  this  case.     The  finding  seems  somewhat  contra- 
dictory as  to  whether  appellee  has  suffered  any  injury 
whatever,  and  therefore  it  is  self-destructive  as  to  that 
matter.    At  all  events,  the  statement  of  the  harmless-  ^ 
ness  of  the  waters,  and  the  price  that  appellee  has     ^ 
been  able  to  sell  her  lands  for  as  compared  with  other      1 
land  similar  in  character  in  said  city,  neutralizes  the  "^ 
statement  that  she  is  damaged;  but,  if  she  was  dam- 
aged, as  held  in  the  former  opinion,  it  is  damnum 
absqve  injuria,  because  the  rightful  use  of  one's  own 
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land  may  cause  damage  to  another  without  any  legal 
wrong.  The  judgment  is  reversed,  with  instructions 
to  restate  the  conclusions  of  law  in  favor  of  the  de- 
fendants, and  render  judgment  for  the  defendants 
thereon. 

Jordan,  J.,  was  absent,  and  took  no  part  in  this 
opinion. 

Securtty  Savings  and  Loan  Association  et  al.  v. 

Moore. 

[No.  18,520.    Filed  June  14,  1898.    Rehearing  dismissed  Oct.  4, 1808.] 

Reobivebs. — Foreign  Corporation, — Appointment  of  Local  Beceiver, 
— Building  and  Loan  Associationa. — The  available  legal  authority 
of  a  receiver  is  co-extensive  only  with  the  jurisdiction  of  the  court 
by  which  he  was  appointed  when  the  right  of  precedence  or  priority 
of  creditors  is  asserted  in  respect  to  property  or  funds  of  a  nonresi- 
dent debtor  which  the  receiver  has  not  yet  reduced  to  possession ; 
and  the  question  of  the  appointment  of  a  local  receiver,  on  the 
petition  of  a  creditor,  to  take  charge  of  property  in  this  State,  is 
for  the  determination  of  the  trial  court  in  which  such  petition  is 
filed. 

From  the  Madison  Superior  Court.    Affirmed. 

Wagner^  Bingham  &  Longj  for  appellants. 
Herman  F.   WilJcie  and  Orla  A.  Armfieldy  for  ap- 
pellee. 

Howard,  J. — This  was  an  action  by  the  appellee 
against  the  appellants  for  the  collection  of  a  debt  al- 
leged to  be  due  appellee,  and  for  the  appointment  of 
a  receiver  for  the  appellant  association.  The  lEissocia- 
tion  is  a  foreign  corporation  having  assets  and  doing 
business  in  this  State,  and  the  appeal  is  from  the 
appointment  of  a  receiver  upon  the  complaint  and 
atMavits  filed  therewith.  Appellants  contend  that 
the  complaint  and  affidavits  do  not  show :  "First,  suffi- 
cient cause  for  the  appointment  of  a  receiver  at  all; 
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and,  second,,  sufficient  cause  for  the  appointment  with- 
out notice." 

It  appears  from  the  complaint  that  the  appellant 
is  a  building  and  loan  association,  organized  in 
accordance  with  the  laws  of  the  state  of  Minnesota, 
and  with  headquarters  at  Minneapolis,  in  that  state; 
that  appellee,  who  is  a  resident  of  this  State,  holds 
six  shares  of  stock  in  said  association,  upon  which  she 
has  paid  $420;  that  it  was  agreed  by  the  association 
at  the  time  the  stock  was  issued  that  appellee  should 
be  entitled  at  all  times,  at  her  option,  to  a  payment  to  • 
her  of  all  moneys  paid  by  her  on  said  stock,  together 
with  eight  per  cent,  interest;  that  she  has  complied 
with  all  of  the  conditions  required  of  her  in  her  con- 
tract with  said  association,  but  that  the  association 
has  become  insolvent,  and  has  notified  her  that  it  is 
unable  to  perform  the  conditions  by  It  to  be  per- 
formed; that  the  appellant  Russell  has  been  appointed 
receiver  for  said  association  by  the  district  court  in 
Hennepin  county,  in  the  state  of  Minnesota;  that  the 
association  has  assets  in  this  State  nearly  sufficient 
to  pay  all  its  liabilities  to  the  citizens  of  Indiana, 
but  that  the  said  Russell  is  removing  said  assets  from 
this  State  and  from  the  jurisdiction  of  the  court,  and 
if  a  receiver  is  not  appointed  to  take  charge  of  said 
assets,  they  will  be  removed  to  Minnesota  by  said 
Kussell,  not  leaving  sufficient  within  the  jurisdiction 
of  the  court  to  satisfy  appellee's  claim,  and  she  will 
suffer  irreparable  injury  thereby,  and  her  claim  will 
be  lost  forever;  that  said  association  has  no  authorized 
agent  upon  whom  notice  can  be  served,  and,  if  the 
cause  is  delayed  until  notice  can  be  had  by  publica- 
tion, all  of  the  assets  of  the  association  will  have  been 
removed  from  the  jurisdiction  of  the  court.  Prayer 
for  judgment,  and  for  the  appointment  of  a  receiver, 
without  notice. 
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In  the  several  aflSdavits  filed  in  support  of  the 
prayer  for  the  appointment  of  a  receiver,  numer- 
ous additional  statements  are  made  in  support 
of  the  allegations  of  the  complaint,  showing  also  the 
failure  of  the  association  to  comply  with  the  laws  of 
this  State,  mismanagement  of  its  affairs,  waste  of  the 
assets,  and  irreparable  injury  that  would  result  to 
the  interests  of  appellee,  and  other  resident  creditors 
and  holders  of  stock  in  said  association,  if  a  receiver 
should  not  be  appointed,  and  the  appellant  Russell 
.should  be  permitted  to  remove  all  the  assets  of  the 
association  from  the  jurisdiction  of  the  trial  court. 
After  the  appointment  of  the  receiver,  the  appellants 
appeared  and  filed  their  objections  to  the  appoint- 
ment, and  also  their  motion  to  set  aside  and  vacate 
the  same.  With  the  objections  and  motion  to  vacate, 
appellants  also  filed  affidavits,  together  with  a  tran- 
script of  the  proceedings  of  the  Hennepin  district 
court,  in  which  the  Minnesota  receiver  was  appointed. 
The  objections  and  motion  to  vacate  were  both  over- 
ruled and  this  appeal  followed. 

Whether  we  consider  the  allegations  of  the  verified 
complaint  by  themselves,  or  in  connection  with  all 
the  facts  set  out  in  the  several  affidavits  filed  by  ap- 
pellants and  by  appellee,  we  can  discover  no  error  in 
the  action  taken  by  the  court,  either  in  the  appoint- 
ment of  the  receiver  in  the  first  place,  or  in  the  over- 
ruling of  the  motion  to  vacate  the  appointment.  The 
reasons  for  the  appointment  of  a  receiver  were  ample, 
under  the  statute,  as  were  also  those  for  his  appoint- 
ment w^ithout  notice.  It  is  true,  there  may  be  a  pos- 
sibility, or  even  a  probability,  that  the  affairs  of  the 
insolvent  association  might  be  settled  to  the  best  in- 
terests of  all  stockholders  and  creditors  by  the  home 
receiver  alone,  rather  than  by  the  action  of  separate 
receivers  in  the  several  states  where  the  association 
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has  assets.  Covcen  v.  Failey,  149  Ind.  382.  That,  how- 
ever, is  a  question  to  be  decided  on  the  mature  judg- 
ment of  the  trial  court,  when  ill  the  facts  become 
known.  If  it  is  found  to  be  more  equitable,  in  the  end^ 
and  not  against  the  interests  of  appellee  and  other 
residents  of  Indiana,  that  all  assets  in  this  Btate 
should  be  placed  in  the  hands  of  the  home  receiver, 
appointed  in  Minnesota,  no  doubt  that  course  will  be 
taken.  Nevertheless,  the  mere  circumstance  that 
there  is  a  receiver  in  another  state  does  not  make  it 
improper  to  appoint  a  receiver  here.  The  authority 
of  the  Minnesota  receiver  cannot,  by  virtue  of  his  ap- 
pointment, extend  beyond  the  jurisdiction  of  the 
court  appointing  him.  If  he  should  finally  be  given 
the  right  to  administer  the  assets  of  the  appellant  as- 
sociation in  this  State,  it  must  be  by  authority  re- 
ceived from  the  courts  of  Indiana.  The  courts  here 
must  decide  whether  that  course  ought  to  be  taken. 
So  it  was  said  by  Mitchell,  C.  J.,  in  Catlin  v.  Wilcox 
Silver  Plate  Co,,  123  Ind.  477:  "The  principle  upon 
which  the  decisions  rest  is,  that  it  is  the  policy  of  every 
government  to  retain  within  its  control  the  property 
of  a  foreign  debtor  until  all  domestic  claims  have  been 
satisfied;  and  hence  the  right  of  a  receiver  of  a  foreign 
court  to  sue,  which  is  allowed  only  upon  considera- 
tions of  comity,  will  be  denied  when  it  comes  in  con- 
flict with  the  interests  of  domestic  creditors.  ^We  de- 
cline,' said  the  court  in  Runk  v.  St.  John,  29  Barb.  585, 
*to  extend  our  wonted  courtesy  so  far  as  to  work  det- 
riment to  citizens  of  our  own  state  who  had  been  in- 
duced to  give  credit -to  the  foreign  insolvent.'  Baghy 
V,  Atlantic,  etc.,  R.  R.  Co.,  86  Pa.  St.  291;  Insurance  Co. 
V.  Wrighty  55  Vt.  526;'  Thurston  v.  Rosenfield,  42  Mo. 
474,  97  Am.  Dec.  351;  Willitts  v.  Waite,  25  N.  Y.  577. 
It  follows,  hence,  that  the  available  legal  authority 
Vol.  151—12 
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of  a  Receiver  is  co-extensive  only  with  the  jurisdiction 
of  the  court  bj  whicli  he  was  appointed  when  the 
right  of  precedence  or  priority  of  creditors  is  asserted 
in  respect  to  property  or  funds  of  a  nonresident 
debtor  which  the  receiver  has  not  yet  reduced  to  pos- 
session. Hunt  V.  Columbian  Ins.  Co.y  56  Me.  290;  War- 
ren  v.  Union  NaflBank,  7  Phila.  166;  Booth  v.  Clark, 
17  How.  322;  State  v.  Ja/iksonville^  etc.,  B.  B.  Co., 
16  Fla.  202;  Farmers',  etc.,  Ins.  Co.  v.  Needles,  52 
Mo.  17;  Taylor  v.  Columbian  Ins.  Co.,  14  Allen  353." 
It  could  not  be  questioned,  as  shown  by  the  tran- 
script of  the  proceedings  of  the  Minnesota  court,  file^l 
by  appellants,  that  the  condition  of  the  affairs  of  the 
appellant  association  fully  justified  the  appointment 
of  the  receiver  by  that  court.  That  consideration 
alone  is  sufficient  to  vindicate  the  action  of  the 
court  below  in  appointing  the  receiver  here.  The  trial 
court  will  determine  what  further  action  is  just  and 
equitable  in  the  premises.    Judgment  affirmed. 


Thb  M.  a.  Sweeney  Company  et  al.  v.  Fry. 

[No.  18,880.    Filed  October  4,  1808.] 

Payment. — Secured  and  Unsecured  Claims, — Application, — Where 
money  is  received  by  a  creditor  without  any  directions  as  to  how  it 
15^  y^  shall  be  applied,  the  creditor  may  apply  the  same  to  the  payment  of 
167  ^  an  unsecured  indebtedness  instead  of  a  secured  indebtedness. 
}2   1J«|       p.  180, 

£yn>ENCB. — Weight  Of. — ^The  Supreme  Court  cannot  disturb  a  judg- 
ment  merely  on  the  weight  of  the  evidence,  where  there  is  some 
evidence  which,  if  true,  fully  sustains  the  finding  of  the  court  on 
which  the  judgment  is  based,  jp.  181, 
Appeal  and  Error.— ^Migmm^n^  of  Errors, —  New  Trial, —  Where 
the  surety  in  an  action  on  a  promissory  note  claims  any  right  dif- 
ferent from  the  rights  of  a  co-appellant  he  should  file  a  separate 
motion  for  a  new  trial  and  a  separate  assignment  of  errors,  pp. 
181,  18S. 

From  the  Clark  Circuit  Court.    Affirmed. 
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Charles  P.  Ferguson  and  Jonas  O.  Howard^  for 
appellants. 
M.  Z.  Stannardy  for  appellee. 

Monks,  J. — Appellee  was  plaintiff  in  the  court  be- 
low, and  recovered  judgment  against  appellants  for 
$5,618.57,  and  for  the  foreclosure  of  a  mortgage  exe- 
cuted by  appellant  Carroll  on  certain  real  estate  in 
Clark  county,  Indiana.  Appellants'  joint  motion  for 
a  new  trial  was  overruled,  to  which  they  excepted. 

It  is  contended  by  appellants  that  the  court  erred 
in  overruling  the  motion  for  a  new  trial.  The  ground 
of  this  contention  is,  that  the  evidence  was  not  sufB- 
cient  to  sustain  the  finding  of  the  court  in  favor  of 
appellee.  The  note  sued  upon  was  for  |10,000,  exe- 
cuted by  appellant  M.  A.  Sweeney  Company,  as  prin- 
cipal, and  Mary  Carroll  as  surety,  payable  to  appellee. 
The  note  was  secured  by  a  mortgage  on  real  estate,  ex- 
ecuted by  said  Carroll.  The  M.  A.  Sweeney  Company 
was  engaged  in  the  foundry  and  shipyard  business. 
There  was  evidence  that  said  company  was  insolvent, 
and  had  a  contract  to  build  several  boats  for  the  gov- 
ernment, and  appellee  was  surety  on  the  bond  given 
to  secure  the  performance  of  said  contract.  Appellee 
loaned  said  company  $10,000  to  enable  it  to  purchase 
material  and  pay  for  labor  in  the  construction  of  said 
boats,  in  consideration  of  which  the  note  and  mort- 
gage sued  upon  were  executed.  Afterwards  said  com- 
pany entered  into  other  contracts  to  build  boats  for 
the  government,  and  appellee  advanced  for  and 
loaned  money  to  said  company,  and  became  its  se- 
curity to  others  for  money  borrowed  to  carry  on  its 
business.  The  money  so  advanced  and  loaned,  includ- 
ing the  $10,000  for  which  the  note  and  mortgage  were 
given,  amounted  to  $42,486.07.  At  the  time  the  $10,- 
000  note  was  executed,  appellee  was  elected  treasurer 
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of  the  M.  A.  Sweeney  Company,  in  order  that  he  might 
become  familiar  with  its  affairs,  and  see  to  the  applica- 
tion of  its  money  and  to  the  payment  of  bills.  The 
arrangement  was  that  appellee  had  the  right  to  apply 
the  money  that  came  into  his  hands  as  such  treasurer 
to  the  payment  of  the  money  advanced  by  him  to  the 
company,  and  to  the  payment  of  accounts  due  him  from 
the  company,  and  to  the  payment  of  bills  for  which 
he  was  responsible.  He  was  to  have  full  control  of  the 
money  as  such  treasurer,  in  order  that  he  might  pro- 
tect himself.  The  amount  for  which  said  company 
was  liable  to  appellee,  not  including  the  f  10,000  note, 
was  $32,486.07,  and  appellee's  evidence  was  that  he 
had  been  repaid  by  the  company  only  $30,483.06 
thereon.  Items  amounting  to  $8,913.28  included  in 
the  $42,486.07  were  disputed  by  appellants,  and  appel- 
lants also  claimed  that  appellee  should  be  charged 
with  136,455.22,  instead  of  $30,483.06,  as  testified  to  by 
him. 

Under  the  facts  as  testified  to  by  appellee,  he  had 
full  power,  as  treasurer  of  said  company,  to  pay  the  in- 
debtedness of  said  company,  so  as  to  protect  his  own 
interests.  He  was  authorized  to  apply  the  money  of 
said  company  in  his  hands  to  pay  the  debts  for  which 
he  was  liable  as  surety  or  otherwise  to  others,  and  to 
pay  the  indebtedness  to  himself  which  was  unse- 
cured before  paying  that  for  which  he  held  security. 
Even  if  no  such  agreement  had  been  made,  or  if  he  had 
not  been  the  treasurer  of  said  company,  and  the  com- 
pany had  paid  him  the  money  received  by  him  without 
any  directions  as  to  how  it  should  be  applied,  he  had 
the  right  to  apply  the  same  to  the  payment  of  the  un- 
secured indebtedness  of  said  company  to  him,  instead 
of  the  secured  indebtedness.  1  Beach  Law  of  Cont, 
section  390;  Wood  v.  Callaghan,  61  Mich.  402,  28  N. 
W.  162;  Northern  NaVl  Bank  v.  Lewis,  78  Wis.  475, 
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47  N.  W.  834;  Haynes  v.  Nice,  100  Mass.  327;  Henry 
Bill  Pub.  Co.  V.  Utley,  155  Mass.  366,  29  N.  E.  635; 
Cohen  v.  UEngle,  29  Fla.  655,  11  South.  44;  Henry 
V.  Dietrich,  7  N.  Y.  Supp.  605 ;  Brownlee  v.  Ooldthait, 
73  Ind.  481. 

As  to  the  disputed  items  on  either  side,  there  was  a 
sharp  conflict  in  the  evidence,  and  there  is  nothing  in 
the  record  showing  what  disposition  the  court  made  of 
any  particular  one  of  them.  It  is  evident,  however, 
that  appellee  was  not  allowed  all  of  the  items  of  credit 
which  he  claimed,  or  that  the  court  charged  him  with 
money  he  denied  receiving.  There  was  evidence  given 
which,  if  true,  fully  sustained  the  finding  of  the  court 
that  there  was  due  appellee  from  appellants  upon  the 
110,000  note  the  sum  of  $5,618.57.  Indeed,  if  the  find- 
ing had  been  for  a  much  larger  amount  this  court 
could  not  have  interfered  therewith,  under  the  well- 
settled  rule  that  this  court  cannot  disturb  a  verdict 
merely  on  the  weight  of  the  evidence.  Schmidt  v. 
Zahmdt,  148  Ind.  447,  457,  and  cases  cited;  Childers  v. 
First  Natn  Bank,  147  Ind.  430,  436,  and  cases  cited; 
Smith  V.  McClure,  146  Ind.  123,  124,  and  cases  cited; 
Giles  V.  Cananj,  99  Ind.  116  and  cases  cited. 

Appellant  Mary  Carroll,  claims  that  under  the  evi- 
dence, even  if  there  could  be  a  recovery  against  the 
M.  A.  Sweeney  Company,  there  should  be  none  against 
her.  It  is  sufficient  to  say  that  the  motion  for  a  new 
trial  was  made  jointly  by  the  M.  A.  Sweeney  Company 
and  Mary  Carroll,  and,  if  not  well  taken  as  to  both, 
was  properly  overruled.  Appellants  also  united  in  a 
joint  assignment  of  errors.  It  is  well  settled  that  a 
joint  assignment  of  errors  is  not  available  unless  it  is 
good  as  to  all,  and  that  a  joint  motion  for  a  new  trial 
is  properly  overruled  if  it  is  not  good  as  to  all.  ?Jar- 
hart  V.  Farmers'  Creamery,  14S  Ind.  79,  80,  and  cases 
cited;  Armstrong  v.  Drum.  143  Ind.  433,  437,  and  cases 
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cited;  Ooss  v.  Wallace,  140  Ind.  541,  543,  and  cases 
cited;  Carver  v.  Carver,  97  Ind.  497,  520;  Wolfe  \, 
Kable,  107  Ind.  565,  566,  and  cases  cited;  Elliott's  App. 
Proc,  Sec.  839. 

If  said  appellant  Carroll  claimed  any  right  as  surety 
different  from  the  rights  of  the  M.  A.  Sweeney  Com- 
pany, she  should  have  filed  a  separate  motion  for  a 
new  trial  and  a  separate  assignment  of  errors.  Find- 
ing no  available  error  in  the  record  the  judgment  is 
affirmed. 

Cotterell,  Administrator,  v.  Koon  et  al. 

igp-j^i;  [No.  18,607.    Filed  October  4,  1898.] 

— '■  Judgment.— CoZZa^eraZ  Attack. — Fraud. — An  attack  upon  a  judgment 
on  account  of  fraud  in  its  procurement  is  not  regarded  as  a  collat- 
eral attack,  and  it  is  not  necessary  in  such  action  that  the  findings 
of  the  court  show  that  the  judgment  sought  to  be  vacated  disclosed 
its  invalidity,    p.  185.  • 

Same.— Facattng  Judgment^FratuL—SpecicU  Finding. —  It  is  not 
necessary  that  the  special  findings  upon  which  a  judgment  is  based 
setting  aside  and  vacating  a  judgment  on  account  of  fraud  in  its 
procurement  should  find  as  a  fact  the  existence  of  such  fraud. 
pp.  186-187. 

Sams. —  Va>cating  Judgment. — Fraud, — Inference  of  Fraud. — Special 
Finding. — A  special  finding  in  an  action  to  set  aside  a  judgment  on 
account  of  fraud  in  its  procurement,  showing  that  the  judgment 
plaintiff  brought  suit  against  his  children,  who  were  mere  babes, 
and  in  his  custody,  to  quiet  title  to  real  estate  in  which  they  had 
an  interest,  and  secured  the  appointment  of  a  guardian  ad  litem  for 
them  who  filed  a  formal  answer  for  the  accommodation  of  plaintiff, 
and  took  no  further  interest  in  the  cause,  and  secured  a  hearing  of 
such  cause  without  participation  therein  by  said  guardian  ad  litems 
or  any  other  person  on  behalf  of  such  infant  defendants,  contains 
facts  sufficient  to  raise  the  inference  of  fraud,    pp.  187,  188, 

From  the  Montgomery  Circuit  Ck)urt.    Affirmed. 

Pavl  &  Van  Cleave  and  William  B.  Pavl^  for  ap- 
pellant. 

n,  H.  Ristine  and  Kennedy  d:  Kennedy,  for  appel- 
lees. 
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Hackney,  J. — The  questions  for  decision  in  this 
case  arise  upon  the  finding  and  decree  of  the  circuit 
court  setting  aside  and  annulling  a  judgment  in  favor 
of  George  W.  Koon,  now  deceased,  and  against  the 
appellees,  quieting  the  title  to  certain  real  estate.  The 
court  found  the  facts  specially  and  stated  conclusions 
of  law  thereon  in  substance  as  follows:  John  Koon 
died,  testate,  in  Montgomery  county,  in  October,  1882, 
leaving  a  widow  and  several  children,  among  them 
his  son,  the  said  George  W.  Koon,  then  a  youth  sixteen 
years  of  age.  By  an  item  of  his  last  will,  he  gave  to  his 
widow,  Mary  Koon,  the  land  in  question,  at  her  death, 
"to  go  to  and  become  the  property  of  *  *  * 
George  W.  Koon  to  have  and  to  hold  during  his  nat- 
ural life,  and  at  his  death  to  go  to  his  children  should 
he  leave  any  surviving  him;  if  not,  then  said  lands  to 
go  to  and  be  equally  distributed  amongst'^  the  testa- 
tor's surviving  children  and  the  children  of  such  as 
may  be  dead. 

George  W.  Koon  married  and,  prior  to  March  1, 
1894,  had  three  children.  On  the  24th  of  January, 
1894,  his  mother  conveyed  to  him  her  interest  in  said 
lands.  On  said  1st  day  of  March,  1894,  he  instituted 
suit  in  the  court  below  against  his  said  three  children 
and  the  heirs  at  law  of  said  John  Koon,  deceased,  to 
quiet  in  him  the  title  to  said  lands.  At  that  time  the 
said  three  children  were  Nellie  T.,  aged  five  years; 
James  R.,  aged  four  years,  and  Alice  M.,  aged  one 
year.  They  were  living  with  their  father,  and  were 
under  his  control,  having  no  legal  guardian  of  their 
persons  or  property.  That,  while  they  were  served 
with  process,  there  was  no  appearance  by  or  for  them, 
excepting  as  hereinafter  stated ;  that  all  other  defend- 
ants therein  were  merely  nominal  parties,  and  filed 
an  answer  consenting  to  a  decree  in  favor  of  the  plain- 
tiff therein.    The  court  further  finds  that  one , 
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a  young  lawyer,  and  a  member  of  the  bar  of  said  court, 
was  selected  by  the  plaintiff  therein  to  act  as  the 
iguardianad  litem  for  said  infant  defendauts^and  his  ap- 
pointment as  such  was  made  by  the  court  upon  the 

request  of  the  plaintiff;  that  said accepted  said 

appointment  with  the  understanding  and  belief  that 
his  duties  were  merely  formal ;  that  he  had  no  knowl- 
edge of  the  nature  of  the  action,  or  how  the  same  was 
to  affect  the  interests  of  the  persons  for  whom  he 
acted ;  that  he  accepted  the  appointment  only  "for  the 
purpose  of  accommodating  the  plaintiff  in  the  pro- 
curement of  the  order  of  court  and  decree  he  desired 
in  said  cause;  that  the  answer  of  the  guardian  ad  litem 
was  prepared  for  his  signature  by  the  plaintiff's  at- 
torney; that  said  guardian  ad  litem  signed  said  answer, 
and  the  same  was  filed  by  plaintiff's  attorney,"  and 
that  he  gave  no  further  attention  to  said  cause,  and 
took  no  steps  to  protect  the  interests  of  said  infants. 
On  the  same  day  of  said  appointment,  the  cause  was 
submitted  to  the  court  with  a  hearing  from  no  one  but 
the  plaintiff,  and  without  objection,  exceptions,  cross- 
examination  of  witness,  or  other  participancy  by  said 
guardian  ad  litem  or  any  other  for  said  children,  and 
the  court  thereupon  rendered  a  decree  in  favor  of  said 
plaintiff.  On  the  19th  day  of  April,  1895,  a  fourth 
child,  Walter  R,  was  born  to  said  George  W.  Koon, 
and  thereafter  on  the  5th  day  of  March,  1896,  said 
George  W.  departed  this  life,  leaving  his  said  wife  as 
his  widow,  and  said  four  children  him  surviving.  Said 
widow  and  children  are  the  appellees  herein,  and  the 
appellant  is  the  administrator  of  the  estate  of  said 
George  W.,  deceased,  and  seeks  to  subject  said  lands 
to  the  payment  of  the  debts  of  said  estate.  Upon  the 
facts  found,  the  court  concluded,  as  matters  of  law: 
0)  That  the  said  will  vested  the  fee  in  said  four  chil- 
dren, subject  to  a  life  estate;  (2)  that  the  judgment  in 
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favor  of  George  W.  Koon  was  void;  and  (3)  that  said 
life  estate  was  subject  to  sale  by  the  administrator. 

It  is  urged  by  the  appellant's  counsel  that  the  facts 
found  were  insufficient  to  support  the  conclusions  of 
law,  because  there  was  no  finding  that  the  judgment 
sought  to  be  vacated  disclosed  its  invalidity.  The 
rule  in  collateral  attacks  would  probably  require  such 
a  finding,  but  an  attack  upon  a  judgment  for  fraud  in 
its  procurement  is  regarded  as  a  direct  attack,  which 
is  permitted,  notwithstanding  the  decree  or  judgment 
<)uestioned  may  appear  upon  its  face  in  all  respects 
regular  and  valid,  Wilhite  v.  Wilhitey  124  Ind.  226; 
Kirby  v,  Kirbt/y  142  Ind.  419;  Asbury  v.  Frisz,  148  Ind. 
513;  Brake  v.  Payne,  137  Ind.  479.  It  would  certainly 
be  a  rare  instance  in  which  the  decree  would  disclose 
the  fraud  or  imposition  upon  th^  parties  or  upon  the 
court. 

It  is  further  urged  for  the  appellant  that  the  find- 
ings were  insufficient  in  failing  to  find  as  a  fact  the 
existence  of  fraud  in  the  procurement  of  the  judg- 
ment. This  insistence  is  made  upon  the  authorities 
which  hold  that,  in  actions  for  fraud  upon  creditors, 
the  existence  of  fraud  must  be  found  and  stated  in 
the  special  finding  as  a  substantive  fact.  Such  au- 
thorities are  numerous,  but  in  this  State  they  have 
their  support  from  a  provision  of  the  statute  of  frauds 
that  "The  question  of  fraudulent  intent,  in  all  cases, 
arising  under  the  provisions  of  this  act,  shall  be 
deemed  a  question  of  fact." 

It  is  enough  to  say  that  the  rights  of  the  appellees 
do  not  depend  upon  the  statute  of  frauds.  The  ap- 
pellant insists,  however,  that  this  rule  has  been  held 
to  apply  to  cases  not  falling  under  the  statute,  and 
several  decisions  are  cited.  Every  one  of  such  de- 
cisions involves  a  question  of  fraud  upon  creditors.  In 
some  of  the  cases  are  expressions  to  the  effect  that  in 
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this  State  there  is  no  such  thing  as  constructive  frauds 
and  in  others  that  fraud,  actual  or  constructive,  is  a 
question  of  fact.  These  cases  involved  questions  un- 
der the  statute,  and  such  expressions  were  doubtless 
applicable.  When  such  expressions  were  employed, 
they  were  supported  by  decisions  under  the  statute, 
and  appeared,  therefore,  to  have  been  intended  to  ap- 
ply to  like  cases.  As  to  the  recognition  in  this  State 
of  constructive  frauds,  that  is,  cases  where  actual 
fraud  was  not  intended,  but,  from  the  conduct  of  the 
parties,  some  rule  of  public  policy  has  been  violated 
or  some  advantage  has  been  gained  by  reason  of  some 
special  confidential  or  fiduciary  relation,  the  cases  are 
numerous.  Where,  in  a  pleading  or  special  Qnding^ 
fraud  must  be  made  to  appear,  except  there  be  some 
statute  or  special  ruie  to  the  contrary,  the  facts  con- 
stituting the  fraud  must  be  stated,  and  mere  epithets 
are  not  required,  nor  are  they  available.  Stroup  v. 
S^rowp,  140  Ind.  179,27  L.R.  A.  623;  Cicero  Tp.Y.Picken, 
122  Ind.  260;  Jackson  v.  Myers,  120  Ind.  504;  Brown  v. 
Cody,  115  Ind.  484;  Conant  v.  National  State  Banky  121 
Ind.  323;  9  Ency.  PL  &  Pr.  686  and  notes.  The  reason 
of  this  rule  is  in  the  conclusion  that,  the  facts  being 
stated,  the  law  applies  to  determine  if  they  are  suflB- 
cient,  and  the  legal  standard  is  not  to  be  defeated  by 
the  statement  of  an  epithet  or  the  pleader's  conclusion 
It  would  seem  a  contradiction  of  terms  to  say  that 
constructive  fraud  must  be  found  as  a  fact,  when  in 
relation  to  certain  well  recognized  transactions,  it  is 
fraud  ipso  jure.  Nor  is  it  less  a  contradiction  as  to 
actual  fraud  to  say  that  it  exists  as  a  fact  when  it  only 
exists  by  the  application  of  legal  or  equitable  rules  to 
the  facts.  Considering,  however,  the  intent  of  one 
charged  with  fraud,  under  the  statute,  a  question  of 
fact  is  made.  That  question  is  not  urged  here.  This 
rule  need  not  be  confused  with  that  which  requires  in 
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the  first  instance,  that  fraud  shall  not  be  presumed. 
In  the  absence  of  the  facts  making  it  manifest,  the  law 
will  not  indulge  the  presumption  that  fraud  exists. 
On  the  contrary,  presumptions  are  in  favor  of  honesty 
and  fair  dealing.  But  when  facts  appear,  the  legal 
test  is  applied  and  the  question  is  determined. 

The  remaining  question  is  as  to  the  sufficiency  of  the 
facts  found  to  raise  the  inference  of  fraud.  We  have 
no  doubt  of  their  sufficiency.  The  father  of  children, 
mere  babes,  having  the  custody  of  their  persons,  and 
being  their  natural  guardian,  both  as  to  person  and 
property,  owed  to  them  the  highest  concern  for  their 
welfare.  Above  all  interests,  it  was  his  duty  to  see 
that  they  were  not  deprived  of  their  rights  by  his  own 
wrongful  conduct.  He  owed  a  duty  also  to  the  court 
in  which  the  cause  was  pending,  and  that  was  to 
create  no  misapprehension  in  the  mind  of  the  court  as 
to  the  hona  fides  and  adversary  character  of  the  cause. 
The  facts  found  disclose  a  violation  of  all  these  duties. 
As  to  the  merit  of  his  claim  of  title,  little  or  no  de- 
fense is  made  in  this  court,  and  it  appears  that  he  not 
only  secured  active  support  for  his  own  side  of  the 
case,  but  secured  the  participancy  of  a  guardian  ad 
litenij  appointed  and  serving  "for  the  purpose  of  ac- 
commodating the  plaintiff  in  the  procurement  of  the 
order  and  decree  he  desired  in  said  cause."  He  was 
thus  enabled  to  control  both  sides  of  the  case 
and  give  to  it  the  appearance  of  bona  fides  as 
an  adversary  proceeding,  while  it  was  all  for  his 
accommodation,  to  his  advantage  and  to  the  det- 
riment of  most  helpless  infants.  Such  control, 
with  such  results,  amounts  to  fraud.  Burnett  v. 
Milnes,  148  Ind.  230,  and  cases  there  cited.  The  case 
presented  is  more  than  a  mere  irregularity  or  over- 
sight in  failing  to  appoint  a  guardian  ad  litem  or  to 
answer  for  infants.    As  shown  in  the  case  last  cited, 
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it  is  as  a  criminal  prosecution  instituted  by  the  pro- 
curement of  the  defendant,  and  is  not  effective.  The 
judgment  is  affirmed. 
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[No.  18,558.    Filed  October  4,  1898.] 

Dbobdents'  Estates.— /SaZe  of  Real  Estate  for  Payment  of  Debts. — 
Collateral  Attack.-— A  proceeding  in  the  proper  court  by  an  admin- 
istrator to  sell  the  lands  of  his  decedent  for  the  payment  of  debts 
against  the  estate  stands  upon  the  same  ground  as  an  ordinary  judi- 
cial proceeding  in  a  court  of  superior  jurisdiction,  and  where  the 
court  is  invested  with  jurisdiction  over  the  subject-matter  and  the 
parties  to  such  an  action  its  order  or  judgment  therein  wiU  be  pro- 
tected against  a  collateral  attack,  however  erroneous  such  judg- 
ment or  order  may  be,  and  such  order  or  judgment  must  stand 
until  set  aside  in  a  direct  proceeding  instituted  for  that  purposeu 
p.  19L 

Same.— Sale  of  Heal  Estate.— Notice.— ^^here  it  is  shown  in  an  action 
by  a  widow  to  obtain  possession  of  her  one-third  interest  in  the 
lands  of  her  husband  which  had  been  sold  by  the  administrator  for 
the  payment  of  debts  of  decedent  that  due  notice  was  given  such 
widow  of  the  pendency  of  such  proceedings,  and  that  the  court 
assumed  jurisdiction  thereof  and  ordered  the  sale  of  the  land,  such 
action  of  the  court  amounted  to  an  adjudication  upon  the  question 
of  notice,    p.  193. 

Same. — Sale  of  Real  Estate. — Widoufs  Interest. — Payment  of  Claims 
Other  Than  Liens. — A  widow  cannot  question  the  validity  of  an 
order  of  court  granting  the  sale  of  her  interest  in  her  deceased  hus- 
band's real  estate  for  the  payment  of  debts,  in  a  collateral  proceed- 
ing, on  the  ground  that  the  administrator  in  his  petition  for  the 
sale  thereof  included  claims  which  were  not  liens  thereon,  and 
applied  a  portion  of  the  purchase-money  thereof  to  the  payment  of 
such  claims,    pp.  193-196. 

From  the  Harrison  Circuit  Court.  Affirmed. 

Benjamin  P.  Douglass^  John  V.  Denton  and  Trace- 
well  &  Mitchell^  for  appellant. 
William  Ridley,  for  appellee. 

Jordan,  J. — ^The  appellant  instituted  this  action, 
whereby  she  sought,  under  the  first  paragraph  of  her 
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complaint,  to^  recover  possession  of  twenty-five  acres 
of  land  therein  described,  situated  in  Harrison 
county,  Indiana,  and  by  the  second  paragraph  to  quiet 
title  to  the  same  premises. 

An  answer  in  three  paragraphs  was  filed  by  the  ap- 
pellee. The  facts  alleged  in  the  first  may  be  sum- 
marized as  follows:  Appellant  is  the  widow  of  Joseph 
Denton,  who  died  some  time  in  the  year  1876,  the 
owner  of  the  real  estate  in  suit.  In  1878  one  Wil- 
liam H.  Hudson  was,  by  the  Harrison  Circuit  Court, 
appointed  administrator  de  botiis  non  of  the  estate  of 
the  said  Joseph  Denton.  There  being  debts  existing 
against  said  estate,  it  became  necessary,  in  the  course 
of  the  administration  thereof,  to  sell  the  real  estate 
of  said  decedent  to  pay  such  debts  and  liabilities. 
Two-thirds  of  the  land  of  which  the  decedent  died 
seized,  appear,  in  the  first  instance,  to  have  been  sold 
by  the  administrator,  by  order  of  the  court,  for  the 
purpose  of  paying  and  discharging  the  debts  and 
claims  against  the  estate,  and  the  real  estate  now  in 
controversy  was  ordered  by  the  court,  in  partition 
proceedings,  to  be  set  oflf  to  appellant  as  her  interest 
in  the  lands  of  her  deceased  husband.  At  the  death 
of  the  decedent,  and  at  the  time  the  particular  tract 
of  land  now  in  dispute  was  set  oflf  to  appellant,  there 
existed  against  it  a  mortgage  lien  for  $500,  as  unpaid 
purchase-money  therefor,  in  favor  of  one  Murr,  guard- 
ian, etc.,  and  also  a  lien  for  unpaid  taxes,  and  an 
additional  lien  of  an  indemnity  mortgage  for  $200, 
held  by  one  Samuel  Ramsey. 

It  is  shown  bv  the  averments  of  the  answer  that 
the  two-thirds  of  the  real  estate  originally  sold  by 
the  administrator,  proved  to  be  insuflftcient  to  pay 
oflf  and  satisfy  the  claims  and  liabilities  existing 
against  the  estate;  and  that  consequently,  ITudson, 
as  administrator,  at  the  May  term,  1883,  of  the  Har- 
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rison  Circuit  Court,  filed  his  petition  therein,  praying 
for  an  order  of  said  court  authorizing  him  to  sell  the 
real  estate  now  in  controversy,  for  the  purpose  of 
paying  and  discharging  said  purchase  mortgage  lien 
and  also  the  lien  of  the  indemnifying  mortgage,  to- 
gether with  taxes  alleged  to  have  been  due  thereon. 
Appellant  was  made  a  party  to  the  said  petition 
and  proceedings  to  sell  said  real  estate,  and  was  duly 
notified  of  the  pendency  of  the  said  petition.  At  said 
term  of  court,  on  June  13,  1883,  the  administrator 
obtained  an  order  of  the  court,  authorizing  him  to 
sell  said  tract  of  land  as  prayed  for,  for  the  purpose 
of  paying  and  discharging  said  purchase  mortgage 
lien,  together  with  the  liens  averred  to  have  existed 
against  it  by  virtue  of  said  indemnity  mortgage  and 
delinquent  taxes;  and  in  pursuance  of  said  order  of 
court,  and  in  compliance  therewith,  after  giving  the 
notice  required  by  law,  the  administrator,  on  July 
18,  1883,  sold  the  real  estate  at  public  sale,  to  the  ap- 
pellee, William  J.  Arnold,  for  $632,  which  amount 
was  more  than  two-thirds  of  the  appraised  value 
thereof.  This  sale  was  duly  reported  to  the  court  by 
the  administrator,  and  by  the  court  approved  and 
confirmed,  and,  appellee  having  paid  in  full  the  pur- 
chase price,  the  administrator,  on  March  1,  1886,  by 
order  of  the  court,  executed  to  him  a  deed  for  said 
real  estate,  which  conveyance  was  by  the  court  ap- 
proved and  confirmed;  and  appellee  took  possession 
of  the  land  under  his  said  purchase,  and  has  ever 
since  held  possession  thereof.  The  second  paragraph 
of  the  answer  alleges  substantially  the  same  facts  as 
were  set  out  in  the  first,  being  more  particular  and 
specific,  perhaps,  in  the  averment  of  the  facts  than 
is  the  first.  Appellee  subsequently  filed  a  third  ad- 
ditional paragraph  of  answer,  but  to  this  latter 
paragraph  no  demurrer  appears  to  have  been  filed. 
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The  first  and  second  paragraphs  of  the  answer  were 
each,  upon  demurrer,  held  sufficient  as  a  defense  to 
the  action,  and  these  rulings  of  the  court  are  as- 
signed as  errors. 

The  debatable  or  controlling  question  between  the 
parties  to  this  appeal  relates  to  the  sufficiency  of  the 
facts  as  disclosed  by  the  answer  to  repel  the  collateral 
attack  which  the  answer  exposes  that  the  appellant 
is  seeking  to  make  against  the  order  of  the  Harrison 
C5ircuit  Court,  made  in  the  proceedings  under  which 
the  land  in  controversy  was  sold  and  conveyed  to  the 
appellee  by  Hudson  as  administrator  of  Joseph  Den- 
ton, the  deceased  husband  of  appellant,  to  satisfy  the 
lien  of  the  purchase-money  mortgage.  It  is  settled 
by  the  authorities  that  a  proceeding  in  the  proper 
court,  by  an  administrator,  to  sell  the  land  of  his  de- 
cedent, for  the  payment  of  debts  and  claims  existing 
against  the  estate,  stands  upon  the  same  ground  as 
does  an  ordinary  judicial  proceeding  in  a  court  of  su- 
perior jurisdiction,  and,  when  the  court  is  invested 
with  jurisdiction  over  the  subject-matter  and  the  par- 
ties to  such  an  action^  its  order  or  judgment  therein 
will  be  protected  against  a  collateral  attack,  how- 
ever erroneous  such  judgment  or  order  may  be,  and 
such  order  or  judgment  must  stand  and  prevail 
against  the  parties  thereto,  until  set  aside  in  a  direct 
proceeding  instituted  for  that  purpose.  Oavin  v. 
Graydon,  41  Ind.  669;  Walker  v.  Hill,  111  Ind.  228; 
Thomas  v.  Th(mpson,  149  Ind.  391;  First.Nafl  Bank  v. 
Hannay  Admr.f  12  Ind.  App.  240,  and  cases  there 
cited;  Bailey  v.  Rinker,  146  Ind.  129;  1  Thornton  & 
Blackledge  on  Admr.  and  Set  Dec.  Estates,  p.  325,  and 
cases  there  cited. 

It  is  insisted  by  counsel  for  appellant  that  the  court 
was  not  invested  with  power  to  order  the  sale  of  the 
land,  which  appellant  had  acquired  as  the  widow  of 
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the  decedent,  for  the  payment  of  debts  existing 
against  the  estate.  As  a  general  proposition  this  is 
correct,  but,  that  proposition,  is  not  the  one  which 
the  facts,  as  averred  in  the  answer,  present  for  our 
consideration.  It  appears  that  the  land  in  controversy- 
was  owned  and  held  by  the  appellant's  husband  at 
the  time  of  his  death,  encumbered  with  and  subject 
to  a  mortgage  lien  for  unpaid  purchase-money  to  the 
amount  of  $500.  It  is  also  shown  that  the  land  was 
still  subject  to  said  lien  after  the  death  of  the  de- 
cedent, when  it  was  set  off  to  appellant  as  her  inter- 
est in  his  real  estate.  Two-thirds  of  the  decedent's 
lands  seem  to  have  been  previously  sold  by  the  ad- 
ministrator, upon  the  order  of  the  court,  for  the  pay- 
ment of  debts  and  liabilities  of  the  estate,  and  the 
proceeds  arising  out  of  such  sale,  as  it  is  averred, 
were  not  sufficient  to  pay  and  satisfy  the  debts  and 
liabilities.  The  reason  why  the  taxes,  the  purchase- 
money  mortgage,  and  the  indemnity  mortgage,  were 
not  paid  and  satisfied  out  of  the  proceeds  of  the  sale 
of  the  two-thirds  of  the  decedent's  lands,  is  not  dis- 
closed by  the  answer.  It  must  be  conceded  as  true 
that  it  was  the  duty  of  the  administrator  to  have  ap- 
plied the  money  in  his  hands,  belonging  to  the  estate, 
not  required  to  pay  other  claims  or  demands  expressly 
preferred  by  law,  to  the  payment  of  liens  upon  the 
real  estate  of  the  decedent  in  order  to  fully  secure  to 
the  appellant,  as  widow,  her  interest  in  the  lands  of 
her  husband.  Sparrmo  v.  Kelso ^  92  Ind.  514;  Matthetcs 
V.  Pate,  93  Ind.  443;  La  Plante  v.  Convery,  98  Ind.  499; 
Boicen  v.  Linghy  119  Ind.  560;  Shobe  v.  Brinson,  148 
Ind.  285.  This  question,  however,  is  not  one  with 
which  we  have  to  deal  in  the  decision  of  the  question 
involved  in  this  appeal,  and  as  between  the  parties  to 
this  action,  under  the  facts,  that  question  must  be 
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deemed  to  be  closed  by  the  order  of  the  court  author- 
izing the  sale  of  the  premises  in  dispute. 

Counsel  for  appellant  urge  that  the  answer  is  not 
sufficient,  for  the  reason  that  it  does  not  disclose  that 
the  appellant  was  notified  of  the  pendency  of  the  peti- 
tion to  sell  the  real  estate  in  the  particular  manner 
prescribed  by  the  statute.  It  is  alleged  in  the  answer^ 
however,  that  she  was  a  party  to  the  proceedings  and 
that  due  notice  was  given  to  her  of  the  pendency  of 
said  proceedings;  and  it  further  appears  that  the  court 
assumed  jurisdiction  in  the  action,  and  ordered  the 
sale  of  the  land.  This  was  an  adjudication  by  the 
court  upon  the  question  of  notice,  and  we  must  pre- 
sume that  the  court  did  its  duty,  and  found  before  it 
rendered  its  judgment,  that  appellant,  as  a  party  to 
the  petition,  had  been  duly  notified  thereof  as  required 
by  law.  First  Nafl  Bank  v.  Hanna,  Admr.j  supra;  Jack- 
son V.  State,  ex  rel.,  104  Ind.  616;  Forsyth  v.  Wilcow,  143 
Ind.  144. 

That  appellant's  interest,  as  widow,  in  the  real  es- 
tate of  her  deceased  husband,  was  subject  to  a  lien  for 
unpaid  purchase-money  in  favor  of  the  mortgagee,  or 
persons  claiming  under  him,  although  she  did  not 
unite  in  such  mortgage,  is  settled  beyond  controversy. 
Nutter  V.  Fouchy  86  Jnd.  451;  Keith  v.  Hudson^  74 
Ind.  333;  Fowler  v.  MauSj  141  Ind.  47  and  cases  cited  on 
p.  51  of  the  opinion;  Butler  v.  Thornhurgh.l^l  Ind.  152. 
In  fact,  section  31  of  our  statutes  of  descent,  (section 
2656,  Bums'  R.  S.  1894)  provides  that  a  widow  shall 
not  be  entitled,  as  against  a  mortgage  for  purchase- 
money,  to  her  one-third  interest  in  the  mortgaged 
premises.  Section  2504,  Burns'  R.  S.  1894  (2349,  R.  8. 
1881),  empowers  the  court  to  order  the  sale  of  the  in- 
terest of  the  decedent's  widow  in  his  real  estate  when 
it  is  liable  to  sale  to  satisfy  a  lien  thereon,  for  the  pur* 
Vol.  161—13 
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pose  of  discharging  such  lien,  and  to  order  the  pay- 
ment to  her  of  the  gross  proceeds  of  such  sale,  after 
satisfying  such  lien.    Letvis  v.  Watkhts,  150  Ind.  108. 

We  have  seen  that  appellant's  interest  in  the  land 
in  question  was  liable  to  the  payment  of  the  purchase- 
money  mortgage,  consequently,  the  court,  upon  the 
petition  of  the  administrator,  was  fully  empowered, 
under  the  statute,  to  order  the  sale  of  the  land  in  ques- 
tion for  the  satisfaction  of  such  lien.  The  fact  that 
the  administrator  may  have  set  up  in  his  petition,  in 
addition  to  the  claim  of  the  purchase-money  mortgage 
lien,  the  alleged  claims  for  delinquent  taxes  and  the 
indemnity  mortgage  held  by  Ramsey,  which  the  facts 
do  not  fully  disclose  to  have  been  liens  for  the  pay- 
ment of  which  appellant's  interest,  as  widow,  was 
liable,  and  prayed  also  that  the  land  be  sold  in  satis- 
faction of  these  claims,  would  not  enable  her,  in  this 
action,  to  question  the  validity  of  the  court's  order  as 
an  entirety,  and  it  would,  at  least,  be  binding  upon 
her  in  this  case  so  far  as  it  directed  and  effected  the 
sale  of  the  land  in  satisfaction  of  the  purchase-money 
lien.  If  the  administrator  sought  to  apply,  or  applied 
any  part  of  the  proceeds  arising  out  of  the  sale  of  the 
land  in  payment  of  claims  or  demands  for  which  it  was 
not  liable,  the  law  afforded  to  appellant  the  proper 
remedy.  The  real  estate  in  dispute  appears  to  have 
been  the  particular  tract  of  the  decedent's  land  that 
was  encumbered  by  the  purchase-money  mortgage  at 
the  time  of  his  death. 

This  lien,  it  is  alleged,  still  existed  against  the  land 
when  it  was  set  off  to  appellant.  The  law  made  it  the 
duty  of  the  administrator,  in  the  course  of  the  adminis- 
tration of  the  estate,  to  pay  off  and  satisfy  this  mort- 
gage; and,  it  becoming  necessary,  as  we  must  presume, 
under  the  facts,  to  subject  this  land  to  a  sale  to  satisfy 
the  lien  in  question,  it  was  still  liable  to  be  sold  by  the 
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administrator  upon  the  order  of  tlie  court  for  that  pur- 
pose. In  contemplation  of  law,  so  far  as  it  was  ren- 
dered necessary  to  subject  this  real  estate  to  the  pay- 
ment of  this  purchase-money  lien,  it  still  belonged  to 
the  estate  of  the  decedent,  although  it  had  been  set  off 
to  appellant  as  her  interest  in  his  lands,  and  the  peti- 
tion of  Hudson  to  sell  it,  as  administrator,  it  would 
appear,  proceeded  upon  this  theory.  We  must  pre- 
sume, under  the  averments  of  the  answer,  that  this 
issue  was  tendered  to  appellant  by  the  petition  of  the 
administrator  to  sell  the  real  estate,  and  this  issue,  by 
its  order  and  judgment,  the  court  seems  to  have  de- 
cided against  her.  The  latter  being  a  party  to  the  peti- 
tion and  to  the  issues  tendered  thereby,  and  the  court 
having  plenary  jurisdiction  over  her  person  and  the 
subject-matter  involved,  she  is  not  now  in  a  position 
to  collaterally  assail  the  order  of  the  court  directing 
the  sale  of  the  land  for  the  payment  of  the  lien  in  con- 
troversy. Lantz  V.  Maffettj  102  Ind.  23;  TJuymas  v. 
Thompson^  supra. 

The  facts  set  up  in  the  second  paragraph  of  the  an- 
swer being  sufBcient  to  repel  appellant's  collateral  at- 
tack, we  do  not  consider  or  determine  the  question 
relative  to  the  five  years^  statute  of  limitations,  which 
such  facts  incidentally  disclose,  and  which  question 
counsel  have  discussed  in  their  respective  briefs.  The 
paragraphs  of  the  answer  in  question  were  substan- 
tially sufficient,  and  the  demurrer  thereto  was  prop- 
erly overruled. 

Appellant  replied  to  the  answer  in  two  paragraphs, 
each  of  which  the  court  held  insufficient  upon  de- 
murrer. In  the  first  paragraph  of  her  reply,  she  gave 
the  history  of  the  administration  of  her  husband's 
estate.  She  admitted  therein  the  sale  of  the  two- 
thirds  of  his  real  estate  for  the  payment  of  claims 
and  debts  against  the  estate,  and  that  the  adminis* 


196  SUPREME  COURT  OP  INDIANA, 

Denton  v.  Arnold. 

tratop  instituted  the  proceedings  to  sell  the.  real* 
estate  in  dispute,  and  made  her  defendant  to  said 
proceedings,  as  alleged  in  the  answer,  but  she  avers 
that  she  had  no  notice  of  the  pendency  of  said  peti- 
tion. It  is  also  alleged  that  the  proceedings  of  the 
sale  of  the  two-thirds  of  the  real  estate  sold  by  the 
administrator  in  the  first  instance,  together  with  the 
personal  property,  were  sufficient  to  have  paid  and 
discharged  the  lien  of  the  purchase-money  mortgage. 
It  was  not  sufficient  to  avoid  the  defense  which  the 
answer  interposed  to  this  action  for  appellant,  in  her 
reply,  to  allege  that  she  was  not  notified  of  the  fact 
of  the  pendency  of  the  proceedings  to  sell. 

To  overcome  the  presumption  of  jurisdiction  of  the 
court,  over  the  person  of  appellant,  she  was  required 
to  allege  what  was  shown  by  the  record  in  such  pro- 
ceedings, in  respect  to  the  service  of  process  upon  her. 
First  Nafl  Bank  v.  Hanna,  Admr.j  aupra,  and  cases 
there  cited;  Bailey  v.  Rinkery  supra. 

While  there  are  matters  alleged  in  each  of  the 
paragraphs  of  the  reply  that  might  have  been  inter- 
posed by  appellant  as  a  defense  of  the  administra- 
tor's petition  to  sell  the  real  estate  here  involved, 
still  such  matters  are  not  now  available  to  her  in  this 
action.  The  facts  alleged  in  the  second  paragraph 
of  the  reply  are  similar  in  some  respects  and  of  like 
character  as  were  those  averred  in  the  first,  and  this 
paragraph  is  equally  as  deficient  as  is  the  first,  and 
the  demurrer  to  each  of  the  paragraphs  of  the  reply 
was  properly  sustained.  There  is  no  error,  and  the 
judgment  is  therefore  affirmed. 
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Maieb  et  al.  t;.  The  Board  of  Pubuc  Works  of   li^  6% 
THE  City  of  Evaksvillb  et  ju.  '^"  "" 

[No.  18,284.    Filed  October  6,  1898.] 

BviDEVOB.*-  Weight  Of.— Special  Finding  —Where  there  wu  evidence 
to  warrant  the  finding  of  facts  made  by  the  court,  the  Supreme 
Court  will  not  reweigh  the  evidence,  although  there  were  some 
items  of  evidence  which  if  taken  alone  might  have  warranted  a 
different  finding,    p.  198. 

Saxs. — Admieaion. — Opinion  Evidence. — No  error  was  committed  in 
the  trial  of  an  action  to  set  aside  a  contract  for  public  work  in  per- 
mitting  a  witness  to  give  his  opinion  as  to  whether  the  time  limited 
in  which  to  complete  the  contract  was  too  short.^  pp.  198, 199. 

Nkw  TbiaIu— Motion. — Evidence. — A  motion  for  a  new  trial  for  the 
reason  that  "the  court  erred  in  allowing  James  D.  Saunders  to  tes- 
tify about  a  paper  on  American  vitrified  brick  pavements"  is  too 
general  to  ndse  any  question  thereon  in  an  action  to  set  aside  a 
contract  entered  into  by  a  city  for  paving  work,  where  such  witness 
testified  that  he  and  other  members  of  the  board  obtained  informa- 

'  tion  as  to  the  quality  of  certain  bricks  to  be  used  from  statements 
they  had  read  in  a  certain  paper  taken  by  the  board,      p.  199. 

Same. — Motion,— Evidence. — A  specification  in  a  motion  for  a  new 
trial  based  upon  the  action  of  the  court  in  striking  out  a  portion  bf 
the  testimony  must  specify  with  certainty  the  testimony  stricken 
out.    p.  199. 

'EviDKif CK.—  Admieeion.—  Otijectione.  — 'Error  cannot  be  predicated 
upon  the  action  of  the  court  in  sustaining  an  objection  to  the 
admission  of  evidence  on  the  ground  that  it  was  irrelevant  and 
incompetent,  where  it  is  not  shown  that  the  proposed  evidence  was 
admissible,    pp.  199,  $00. 

Prom  the  Vanderburgh  Superior  Court.    Afftrmed. 

S.  R.  Homhrook  and  W.  W.  Ireland,  for  appellants. 
Oilchrist  &  De  Bruler  and  Oeorge  A.  Cunningham, 
for  appellees. 

McCabe,  J. — ^The  appellants  sued  the  appellees  to 
set  aside  a  contract  by  which  the  board  had,  through 
alleged  fraud,  collusion,  and  favoritism  with  appel- 
lees Eichel,  Arnold  &  Company,  awarded  them  the 
contract  for  paving  Sixth  street  in  the  city  of  Evans- 
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ville,  at  a  higher  price  per  square  yard  than  was  of- 
fered in  another  bid  for  the  same  work  by  the  firm  of 
Weikel  and  Nugent 

The  issues  formed  were  tried  by  the  court,  result- 
ing in  a  special  finding  of  the  facts,  on  which  the 
court  stated  conclusions  of  law  leading  to  judgment 
that  the  plaintiffs  take  nothing  by  their  suit,  the 
court  having  overruled  the  plaintiffs'  motion  for  a 
new  trial.  The  errors  assigned  call  in  question  the 
conclusions  of  law  and  the  action  of  the  superior 
court  in  overruling  appellants'  motion  for  a  new  trial. 
The  only  brief  filed  by  the  appellant  within  sixty 
days  next  after  the  submission  of  the  cause  in  this 
court  is  such  as  that  we  would  be  justified  in  hold- 
ing not  a  brief,  within  the  meaning  of  the  rule,  and 
in  treating  the  errors  as  thereby  waived.  But  we 
waive  that  defect,  and  decide  the  questions  discussed 
in  appellants'  second  brief.  The  special  finding  not 
only  wholly  fails  to  find  the  charges  of  fraud,  collu- 
sion, and  favoritism  true,  but  specifically  %nds  that 
each  and  every  one  of  such  charges  are  untrue. 
Therefore  the  conclusions  of  law  authorizing  and  re- 
quiring judgment  for  the  defendants  were  not  only 
not  erroneous,  but  were  correct. 

It  is  contended,  however,  that  a  contrary  finding 
was  authorized  by  the  evidence.  But  there  was  am- 
ple and  most  abundant  evidence  to  justify  and  war- 
rant the  finding  made.  Though  some  items  of  evi- 
dence, taken  alone,  might  have  warranted  a  different 
finding,  we  cannot  reweigh  the  evidence,  and  correct 
any  supposed  error  in  the  court's  estimate  of  its 
weight,  so  long  as  there  was,  as  was  the  case,  evidence 
taken  alone  amply  sufficient  to  warrant  the  finding 
made. 

There  was  no  error  in  refusing  to  permit  the  wit- 
ness Thompson  to  state  his  opinion  as  to  whether 
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the  time  limited  in  which  the  work  should  be  com- 
pleted was  too  short,  for  many  reasons.  An  all  suffi- 
cient reason  is  that  it  was  not  a  question  of  science 
or  skill,  but  was  simply  a  question  of  fact. 

It  is  complained  that  the  trial  court  erred  in  per- 
mitting James  Saunders  to  testify  as  to  extensions 
of  time  given  to  the  Indiana  Contract  Company  or  ap- 
pellees Eichel,  Arnold  and  Company  to  finish  other 
contracts.  This  evidence  was  wholly  immaterial  to 
the  issues,  and  ought  to  have  been  rejected,  but  its 
character  is  such  as,  when  considered  along  with  the 
other  evidence,  it  could  not  have  harmed  the  appel- 
lants. Nor  was  there  any  error  in  allowing  Saun- 
ders to  testify  that  he  and  other  members  of  the 
board  obtained  information  as  to  the  quality  of  cer- 
tain bricks  to  be  used  from  statements  they  had  read 
in  a  certain  paper  taken  by  the  board.  The  motion 
for  a  new  trial  is  too  general,  however,  to  raise  any 
question  as  to  that  point  It  states  that  "the  court 
errred  in  allowing  James  D.  Saunders  to  testify  about 
a  paper  on  American  vitrified  brick  pavements." 

It  is  complained  that  the  court  erred  in  striking 
out  certain  evidence.  The  specification  in  the  motion 
for  a  new  trial  is:  "The  court  erred  in  striking  out  a 
portion  of  the  testimony  of  the  plaintiff  relating  to 
his  feelings  in  the  matter."  This  language  does  not 
point  out  or  identify  with  sufficient  certainty  the 
testimony  stricken  out.  But  there  was  no  error  in 
striking  it  out,  because  it  was  only  an  expression  of 
his  opinion  about  the  contract,  that  it  was  not  honest. 

It  is  objected  that  the  court  sustained  an  objection 
to  a  question  where  no  other  objection  was  stated  to 
the  question  than  that  it  was  "irrelevant  and  incom- 
petent." Had  such  an  objection  been  overruled,  it 
would  have  been  insufficient  to  raise  anv  question; 
but,  as  the  objection  was  sustained,  the  ruling  cannot 
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be  successfully  assailed,  unless  the  proposed  evidence 
is  shown  to  be  admissible.  That  has  not  been  done. 
The  court  did  not  err  in  overruling  the  motion  for  a 
new  trial.    Judgment  affirmed. 


Buffington  v.  Buffington,  Executob. 

151    2001 

IM  «2|  [No.  18.478.    FUed  October  7,  1898.] 

HuBBAin)  AND  Wife. — Antenuptial  Contracts, — No  formality  is  re- 
quired in  antenuptial  contracts,  and  the  rule  of  construction  is  to 
ascertain  and  give  effect  to  the  intention  of  the  parties,  such  con^ 
tracts  being  favored  by  the  law  as  promoting  domestic  happiness 
and  adjusting  prox>erty  rights  which  would  otherwise  often  be  the 
source  of  fruitful  litigation,    p,  202. 

Same. — Antenuptial  Contracts, — Statutory  AUouxmee. — The  statutory 
allowanoe  of  9500.00  payable  to  a  widow  from  the  estate  of  her 
deceased  husband  is  waived  by  a  provision  in  an  antenuptial  con- 
tract "that  she  hereby  releases  any  and  all  claims  to  the  property 
of  the  said  William  C.  Buffington,  her  intended  husband."  pp,  SOS, 

204. 

Same. — Antenuptial  Contract. — Signing  After  Marriage. — ^The  fact 
that  an  antenuptial  contract  was  not  signed  until  after  the  mar- 
riage would  not  render  the  same  defectiva    p.  20J^ 

Same. — Antenuptial  Contract. — Breach  Of, — Forfeiture. — An  allega- 
tion of  a  breach  of  a  stipulation  in  an  antenuptial  contract  to  sup- 
port the  wife  will  not  support  a  claim  of  forfeiture  of  the  contract, 
where  such  stipulation  was  not  a  condition  upon  which  the  validity 
of  the  contract  was  made  to  depend,    p.  206. 

From  the  Dearborn  Circuit  Court.    Affirmed. 

Stephen  H,  Stewart  and  Omar  F,  Roberts  for  ap- 
pellant. 

Charles  F.  Hayes  and  Thompson  &  Colt,  for  ap- 
pellee. 

Hackney,  C.  J. — ^This  was  an  action  to  qiiiet  the 
title  to  certain  real  estate,  and  to  subject  the  same 
to  sale  for  the  payment  of  the  debts  of  the  estate  rep- 
resented by  the  appellee.  The  appellant,  the  widow 
of  the  decedent,  William  C.  Bufflnjrton,  was  alleged 
to  have  entered,  prior  to  her  marriage  with  the  de- 
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cedent,  into  an  antenuptial  contract  with  him,  which 
contract,  in  order  to  complete  the  same,  was,  after 
said  marriage  acknowledged  before  a  notary  public. 
Said  contract  is  as  follows:  "Know  all  men  by  these 
presents  that  whereas,  William  C.  Buffington,  of 
Dearborn  county,  Ind.,  and  Martha  J.  Higbee,  of 
Ohio  county,  Ind.,  are  about  entering  into  marriage, 
and  that  in  view  of  such  marriage  the  following  con- 
tract and  antenuptial  agreement  is  entered  into  by 
and  between  the  said  parties,  to  wit:  The  said  Wil- 
liam C.  BufSngton,  on  his  part,  agrees  to  maintain 
his  said  wife,  Martha  J.  Higbee,  in  a  manner  suitable 
to  his  means  and  station  in  life,  and  he  further 
agrees  that  he  will  release  any  and  all  interest  in 
property  owned  by  her,  and  that  she  can  hold  any 
and  all  personal  property  that  she  may  bring  to  the 
house  of  said  William  C.  Buffington,  and  that  she 
have  control  of  her  said  property  without  restraint; 
and  the  said  Martha  J.  Higbee  on  her  part  agrees  and 
contracts,  in  consideration  of  the  foregoing,  that  she 
hereby  releases  any  and  all  claims  to  the  property 
of  the  said  William  C.  Buffington,  her  intended  hus- 
band; and,  further,  that  they  each  reserve  the  power 
and  right  to  dispose  of  and  control  their  separate 
property,  respectively,  during  marriage,  and  that  the 
right  of  each  is  reserved  to  make  wills,  if  they  see 
proper,  of  their  estate. 

"In  witness  whereof,  the  said  William  C.  Buffing- 
ton  and  Martha  J.  Higbee  have  hereunto  set  their 
hands  and  seals  on  November  9,  1878.  William  O. 
Buffington  (seal),  Martha  J.  Higbee  (seal)." 

The  instrument  was  acknowledged,  the  date  not  ap- 
pearing, by  William  C.  and  Martha  J.  Buffington. 
The  effect  of  this  contract  upon  any  interest  which 
the  widow  would  otherwise  have  had  in  the  real 
estate  of  the  decedent,  and  upon  her  claim  to  the  stat- 
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utory  allowance  of  $500  are  questions  for  decision,  as 
presented  in  various  forms. 

The  appellant's  learned  counsel  insist  upon  a  strict 
and  narrow  construction  of  the  contract,  so  as  to 
limit  it  to  the  control  of  property  during  wedlock, 
and  so  that  any  concessions  in  this  respect,  made  by 
the  appellant,  were  upon  the  consideration  of  the 
executory  promise  of  the  decedent  to  thereafter  re- 
linquish any  interest  in  or  control  over  her  property 
for  such  period,  such  executory  promise  never  hav- 
ing been  complied  with. 

It  is  the  firmly-established  rule  in  this  State  that 
antenuptial  contracts  are  not  in  such  disfavor  as  to 
require  rigid  construction.  On  the  contrary,  they  are 
favored  by  the  law  as  promoting  domestic  happiness 
and  adjusting  property  questions  which  would  other- 
wise often  be  the  source  of  fruitful  litigation.  No 
formality  is  required,  and  the  rule  of  construction  is 
to  ascertain  and  give  effect  to  the  intention  of  the 
parties.  See  Kennedy  v.  Kennedy ,  150  Ind.  636;  McNutt 
V.  McNutt,  116  Ind.  545,  2  L.  B.  A.  372,  and  au- 
thorities there  cited.  Looking  to  the  contract  with 
reference  alone  to  the  custody,  control,  and  dis- 
position of  the  property  during  wedlock,  there  was 
no  occasion  for  the  contract.  In  this  respect  the 
rights  and  duties  of  the  parties  were,  by  the  law, 
as  the  contract  would  have  made  them.  This 
conclusion  is,  of  itself,  strongly  influential  in 
determining  that  the  parties  were  intending  to 
contract  with  reference  to  the  disposition  of  their 
property,  respectively,  upon  the  death  of  either.  As 
far  as  may  be,  parties  are  presumed  to  contract  with 
reference  to  ends  which  do  not  necessarily  occur 
without  contract.  The  clause  in  the  contract  whereby 
the  appellant  "releases  any  and  all  claims  to  the 
property  of"  her  intended  husband  could  not  reason- 
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ably  have  spoken  an  intention  to  affect  existing  in- 
terests, for  there  were  no  present  interests  in  her 
favor  in  his  property.  The  clause  in  which  each  re- 
served the  right  to  dispose  of  his  or  her  property,  by 
will  very  clearly  had  in  view  the  adjustment  of  prop- 
erty rights  after  the  death  of  either.  Nor  do  we  be- 
lieve it  to  have  been  intended  that  the  contract  on 
the  part  of  the  decedent  was  executory  as  to  the  relin- 
quishment of  his  rights  in  the  property  of  the  appel- 
lant. Ordinarily,  the  phrase  "will  release,"  without 
qualifying  words,  would  express  a  future  purpose, 
but,  considering  the  fact  that  they  were  engaged  in 
executing  an  antenuptial  agreement  or  marriage  set- 
tlement, and  the  many  other  features  of  the  instru- 
ment indicating  a  purpose  to  adjust  all  property  in- 
terests in  their  respective  estates,  we  are  satisfied 
that  the  obligation  upon  his  part  was  not  executory 
in  the  sense  that  another  act  was  contemplated 
to  make  it  effective.  We  do  not  consider  whether 
the  obligation  upon  her  part  is  not  sufficient  to  pre- 
clude her,  even  if  her  construction  that  his  obliga- 
tion was  executory  were  correct. 

As  to  the  "claim  for  the  $500,  allowed  by  statute, 
section  2424,  Burns'  R.  8.  1894,  we  need  not  dissent 
from  the  proposition  that  it  is  a  special  and  pre- 
ferred claim,  analogous  to  dower,  and  payable  from 
the  personal  and  real  estate  of  a  deceased  husband. 
The  essential  inquiries  are,  can  it  be  waived  by  ante- 
nuptial contract,  and  was  it  so  waived  by  the  appel- 
lant? That  it  may  be  waived  by  the  acceptance  of 
testamentary  provision  inconsistent  with  its  allow- 
ance has  often  been  decided.  Shafer  v.  Shafer,  129 
Ind.  394;  Hurlej/  v.  Mclver,  119  Ind.  53;  Langlei/  v. 
Mayhew,  107  Ind.  198.  This  question  depends  upon 
the  intention  of  the  parties.  In  the  case  of  Houghton 
V.  Houghton,  14  Ind.  505,  involving  an  antenuptial 
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agreement,  and  a  claim  for  the  statutory  allowance, 
it  was  said  to  be  "undoubted  law,  that  it  was  always 
competent  for  the  husband,  by  an  antenuptial  con- 
tract, to  purchase  his  wife's  personal  fortune.  *  * 
If  he  could  buy  hers,  it  would  surely  be  competent 
for  him  to  buy  out  her  interest  in  his  own." 

It  follows  from  these  conclusions  that  the  claim 
may  be  waived  by  stipulations  which  are  valid,  and 
in  lieu  of  the  legal  interest  of  the  prospective  wife  in 
the  estate  of  the  husband.  It  only  remains  to  be 
determined  whether  the  contract  in  question  is  broad 
enough  to  comprehend  this  claim,  and  we  do  not  hesi- 
tate to  say  that  it  is.  The  language  is  that  "she  hereby 
releases  any  and  all  claims."  This  is  broad  and  com- 
prehensive, and  when  read  in  the  light  of  an  intention 
to  adjust  rights  following  the  death  of  the  husband  it 
precludes  her. 

The  appellant  alleged  that  the  instrument  pur- 
porting to  be  an  antenuptial  contract  was  made 
and  signed  after  the  marriage;  that  the  same  was 
made  to  enable  the  parties  to  manage  and  con- 
trol their  separate  estates  respectively,  during  the 
marriage,  and  no  longer;  that  he  agreed  to  maintain 
her  in  a  manner  suitable  to  his  means  and  station  in 
life  but  failed  to  do  so;  that  he  failed  to  release  all 
interest  in  her  property  and  estate  as  agreed;  that 
she  expended  her  separate  means  for  the  support  of 
herself  and  the  decedent,  and  she  asks  an  accounting 
and  the  protection  of  her  rights  under  the  contract. 

The  denial  of  the  execution  of  the  contract  is  not 
broad  enough  to  avail.  It  is  conceded  that  parties 
contemplating  marriage  may  orally  agree  as  to  the 
disposition  of  property,  and  may  confirm  such  agree- 
ment in  writing  after  marriage.  Glaypool  v.  Jnqua, 
135  Ind.  499.  Under  this  concession  the  allegation 
does  not  deny  the  validity  of  the  contract,  for  the 
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mere  Bigning,  subsequent  to  the  marriage,  would  not 
defeat  it  as  the  ratification  of  the  original  agreement. 
It  may  be  doubted,  also,  whether  the  unverified  de- 
nial of  the  execution  of  the  agreement  is  sufficient, 
under  section  367,  Burns'  R.  S.  1894.  Allegations  de- 
pending upon  the  mere  construction  of  the  agree- 
ment, such  as  to  the  intention  to  contract  for  control 
during  wedlock,  and  as  to  the  agreement  to  release, 
on  the  part  of  the  decedent,  are  in  contradiction  of 
the  legal  efFect  of  the  instrument,  and  are  not  state- 
ments of  facts. 

The  stipulation  as  to  support  was  not  a  condition 
upon  which  the  validity  of  the  contract  was  made 
to  depend,  and  the  allegation  of  a  breach  would  not 
support  a  claim  of  forfeiture.  Nor  would  the  expend- 
iture of  money,  for  which  she  was  not  liable,  even  if 
it  constituted  an  enforceable  claim  against  the  estate, 
be  a  defense  to  the  proceedings,  or  so  far  germane  to 
the  complaint  as  to  supply  the  basis  of  a  cross-com- 
plaint. The  property  of  decedent  is  not  subject  to  a 
life  estate  or  to  the  statutory  allowance  in  appel- 
lant's favor,  but  passes,  under  the  will,  to  the  dev- 
isees therein  named.  There  is  no  error  in  the  record, 
and  the  judgment  is  affirmed. 


Hart  v.  O'Rourke  bt  al. 


[No.  18,869.    Filed  October  11,  1898.]  ||i  |J| 


JuDGMSNT. — Attachment  and  Qamishment — Injunction. — A  judg- 
ment rendered  against  a  garnishee  defendant  by  a  justioe  of  the 
peace  without  an  affidavit  being  filed  showing  grounds  of  attach- 
ment as  required  by  section  925,  Bums'  R.  S.  1894,  and  that  de- 
fendant, a  resident  hotiseholder  was  not  entitled  to  an  exemption 
of  his  wages  in  excess  of  125.00,  although  erroneous,  was  not  void, 
and  an  action  cannot  be  sustained  to  enjoin  the  collection  of  same, 
where  the  court  had  jurisdiction  of  the  parties  and  the  subject- 
matter  of  the  action. 
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From  the  Tippecanoe  Superior  Court.    Affirmed, 

F.  B.  Everett,   T.  E.  Everett  and  R.  L.  Ewbank, 
for  appellant. 
J.  Frank  Hanly  and  W.  B.  Wood,  for  appellees. 

Monks,  J. — On  March  30,  1897,  appellee  O'Rourke 
commenced  an  action  against  appellant  before  a  jus- 
tice of  the  peace  of  Tippecanoe  county  to  recover  for 
merchandise  sold  and  delivered  to  appellant  by  said 
9,ppellee,  and  also  filed  an  affidavit  and  undertaking 
for  a  writ  of  garnishment  against  the  receiver  of  the 
Monon  Railway  Company.  The  affidavit  and  under- 
taking were  flle4  under  the  provisions  of  the  act  of 
1897  (Acts  1897,  p.  233).  No  affidavit  showing  any 
grounds  of  attachment,  as  required  by  section  925, 
Burns^  R.  S.  1894  (913,  Horner's  R.  S.  1897),  was 
filed.  A  summons  was  served  on  appellant,  and  a 
writ  of  garnishment  was  served  on  the  garnishee  de- 
fendant. Appellant  appeared  to  said  action,  and 
filed  an  answer  to  the  proceedings  in  garnishment, 
together  with  proper  affidavit  and  schedule,  and  asked 
an  exemption  of  |600  as  a  resident  householder.  The 
garnishee  also  filed  an  answer  that  the  Monon  Rail- 
way Company  was  indebted  to  appellant  in  the  sum  of 
$51.60  for  wages,  and  that  said  amount  was  exempt 
from  garnishment.  The  justice  of  the  peace  tried 
said  cause,  found  for  appellee  O'Rourke,  the  plaintiff 
in  said  action,  and  that  the  railway  company  was  in- 
debted to  appellant,  the  defendant  in  said  action,  in 
the  sum  of  $51.60,  and  that  appellant  was  a  resident 
householder  of  Tippecanoe  county,  Indiana,  and  that 
as  such  householder  he  was  entitled  to  an  exemption 
of  $25.00  of  the  amount  due  him  from  said  garnishee, 
and  rendered  judgment  against  appellant  for  the 
amount  of  the  claim  sued  upon  and  costs,  and  that 
the  garnishee  pay  into  said  justice's  court  the  sum  of 
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$16.30,  being  the  amount  of  the  judgment  and  costs. 
Appellant  brought  this  action  to  enjoin  the  enfol*ce- 
ment  of  that  part  of  said  judgment  which  required 
the  garnishee  defendant  to  pay  into  said  justice's 
court  the  sum  of  $15.30,  on  the  ground  that  the  same 
is  null  and  void.  The  court  below  sustained  a  de- 
murrer to  the  complaint  for  want  of  facts,  and  appel- 
lant refusing  to  plead  further,  judgment  was  ren- 
dered against  appellant  on  demurrer. 

It  is  settled  law  in  this  State  that  a  void  judgment 
may  be  enjoined,  but  if  the  judgment  is  merely  irregu- 
lar or  erroneous,  though  reversible  on  appeal,  it  is 
not  subject  to  collateral  attack,  and  cannot  be  en- 
joined. Fitch  V.  Byallj  149  Ind.  554,  and  cases  cited; 
Davis  V.  ClementSy  148  Ind.  605,  and  cases  cited; 
Hume  V.  Conduitt^  76  Ind.  598;  Johnson  v.  Ramsay ^ 
91  Ind.  189,  195,  and  cases  cited.  The  justice  tried 
and  determined  said  cause  upon  the  theory  that, 
under  the  act  of  1897,  (Acts  1897,  pp.  33,  34,  sec- 
tion 216,  243),  appellee  O'Bourke  was  authorized 
to  commence  proceedings  in  garnishment,  and  obtain 
a  garnishee  summons,  and  prosecute  the  same  to  final 
judgment,  without  filing  an  affidavit  containing  any 
of  the  grounds  of  attachment,  as  required  by  section 
925  (913),  suprCy  and  that  the  wages  of  appellant,  al- 
though he  was  a  resident  householder  of  the  State, 
were  only  exempt  from  garnishment  to  the  amount  of 
$25.00.  This  view  of  the  law  was  clearly  erroneous, 
as  held  by  this  court  in  Pomeroy  v.  Beach,  149  Ind.  511. 
It  does  not  follow,  however,  that  the  judgment  of  said 
justice  against  said  garnishee  was  void  for  this  rea- 
son. It  will  be  observed  that  appellee  appeared  to 
said  action  before  the  justice  of  the^  peace,  and  that  a 
judgment  was  rendered  against  him  for  the  amount 
of  his  indebtedness  to  appellee  O^Rourke,  who  was 
the  plaintiff  in  said  action.    Said  justice,  therefore, 
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had  jurisdiction  of  the  subject-matter  of  the  action, 
and  of  the  person  of  appellant  and  the  garnishee. 
The  proceedings  in  garnishment  were  not  the  founda- 
tion of  that  action,  hut  they  were  merely  ancillary 
thereto.  The  judgment  against  the  garnishee  in 
that  case,  although  erroneous,  was  not  null  and  void. 
Earl  V.  Matheney,  60  Ind.  202,  and  cases  cited;  Wil- 
liams V.  Hitziey  83  Ind.  303,  307,  308;  Johnson  v.  Bamr 
say  J  supra,  195;  Brown  v.  GoUe,  97  Ind.  86,  89;  8  Am. 
&  Eng.  Ency.  of  Law,  1245. 

In  Earl  v.  Matheney,  supra,  it  was  held  by  this  court 
that  in  an  action  before  a  justice  of  the  peace  against 
a  defendant,  duly  served  with  process,  for  the  collec- 
tion of  a  debt  within  the  jurisdiction  of  the  justice, 
and  in  which  a  third  party  was  served  with  process  to 
answer  as  garnishee,  and  judgment  rendered  against 
the  debtor  for  the  amount  of  the  debt,  and  also 
against  the  garnishee  as  such,  said  judgment 
against  the  garnishee  was  not  void,  and  could  not 
be  attacked  collaterally,  although  no  attachment 
proceedings  were  had  against  the  debtor.  It  is  clear, 
therefore,  that  said  judgment  was  not  void  for  the 
reason  that  no  affidavit  in  attachment  was  filed  in 
said  proceedings.  For  the  same  reason  the  error  of 
the  court  in  holding  that  appellant,  a  resident  house- 
holder of  this  State,  was  not  entitled  to  an  exemp- 
tion of  his  wages  in  excess. of  f 25.00  as  against  the 
proceedings  in  garnishment,  although  erroneous, 
{Pomeroy  v.  Beach,  supra)  did  not  render  said  judgment 
or  any  part  thereof  void.  Roundtree  v.  Walker,  46 
Tex.  200,  203;  Ex  parte  McGullough,  35  Cal.  97. 
Finding  no  error  in  the  record  the  judgment  is 
affirmed. 
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deemed  to  be  closed  by  the  order  of  the  court  author- 
izing the  sale  of  the  premises  in  dispute. 

Counsel  for  appellant  urge  that  the  answer  is  not 
sufficient,  for  the  reason  that  it  does  not  disclose  that 
the  appellant  was  notified  of  the  pendency  of  the  peti- 
tion to  sell  the  real  estate  in  the  particular  manner 
prescribed  by  the  statute.  It  is  alleged  in  the  answer, 
however,  that  she  was  a  party  to  the  proceedings  and 
that  due  notice  was  given  to  her  of  the  pendency  of 
said  proceedings;  and  it  further  appears  that  the  court 
assumed  jurisdiction  in  the  action,  and  ordered  the 
sale  of  the  land.  This  was  an  adjudication  by  the 
court  upon  the  question  of  notice,  and  we  must  pre- 
sume that  the  court  did  its  duty,  and  found  before  it 
rendered  its  judgment,  that  appellant,  as  a  party  to 
the  petition,  had  been  duly  notified  thereof  as  required 
by  law.  First  Nafl  Bank  v.  Hanna,  Admr.y  supra;  Jack- 
son V.  SiatCj  ex  rel.y  104  Ind.  516;  Forsyth  v.  Wilcow,  143 
Ind.  144. 

That  appellant's  interest,  as  widow,  in  the  real  es- 
tate of  her  deceased  husband,  was  subject  to  a  lien  for 
unpaid  purchase-money  in  favor  of  the  mortgagee,  or 
persons  claiming  under  him,  although  she  did  not 
unite  in  such  mortgage,  is  settled  beyond  controversy. 
Nutter  V.  Fouchy  86  Ind.  451;  Keith  v.  Hudson^  74 
Ind.  333;  Fowler  v.  MauSy  141  Ind.  47  and  cases  cited  on 
p.  51  of  the  opinion;  Butler  v.  Thomburghyl4:l  Ind.  152. 
In  fact,  section  31  of  our  statutes  of  descent,  (section 
2656,  Bums'  R.  S.  1894)  provides  that  a  widow  shall 
not  be  entitled,  Ab  against  a  mortgage  for  purchase- 
money,  to  her  one-third  interest  in  the  mortgaged 
premises.  Section  2504,  Burns'  R.  S.  1894  (2349,  R.  S. 
1881) ,  empowers  the  court  to  order  the  sale  of  the  in- 
terest of  the  decedent's  widow  in  his  real  estate  when 
it  is  liable  to  sale  1;o  satisfy  a  lien  thereon,  for  the  pur^ 
Vol.  151—13 
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pose  of  discharging  such  lien,  and  to  order  the  pay- 
ment to  her  of  the  gross  proceeds  of  such  sale,  after 
satisfying  such  lien.    Letcis  v.  Watkhis,  150  Ind.  108. 

We  have  seen  that  appellant's  interest  in  the  land 
in  question  was  liable  to  the  payment  of  the  purchase- 
money  mortgage,  consequently,  the  court,  upon  the 
petition  of  the  administrator,  was  fully  empowered, 
under  the  statute,  to  order  the  sale  of  the  land  in  ques- 
tion for  the  satisfaction  of  such  lien.  The  fact  that 
the.  administrator  may  have  set  up  in  his  petition,  in 
addition  to  the  claim  of  the  purchase-money  mortgage 
lien,  the  alleged  claims  for  delinquent  taxes  and  the 
indemnity  mortgage  held  by  Ramsey,  which  the  facts 
do  not  fully  disclose  to  have  been  liens  for  the  pay- 
ment of  which  appellant's  interest,  as  widow,  was 
liable,  and  prayed  also  that  the  land  be  sold  in  satis- 
faction of  these  claims,  would  not  enable  her,  in  this 
action,  to  question  the  validity  of  the  court's  order  as 
an  entirety,  and  it  would,  at  least,  be  binding  upon 
her  in  this  case  so  far  as  it  directed  and  effected  the 
sale  of  the  land  in  satisfaction  of  the  purchase-monev 
lien.  If  the  administrator  sought  to  apply,  or  applied 
any  part  of  the  proceeds  arising  out  of  the  sale  of  the 
land  in  payment  of  claims  or  demands  for  which  it  was 
not  liable,  the  law  afforded  to  appellant  the  proper 
remedy.  The  real  estate  in  dispute  appears  to  have 
been  the  particular  tract  of  the  decedent's  land  that 
was  encumbered  by  the  purchase-money  mortgage  at 
the  time  of  his  death. 

This  lien,  it  is  alleged,  still  existed  against  the  land 
when  it  was  set  off  to  appellant.  The  law  made  it  the 
duty  of  the  administrator,  in  the  course  of  the  adminis- 
tration of  the  estate,  to  pay  off  and  satisfy  this  mort- 
gage; and,  it  becoming  necessary,  as  we  must  presume, 
under  the  facts,  to  subject  this  land  ^o  a  sale  to  satisfy 
the  lien  in  question,  it  was  still  liable  to  be  sold  by  the 
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administrator  upon  the  order  of  the  court  for  that  pur- 
pose. In  contemplation  of  law^  so  far  as  it  was  ren- 
dered necessary  to  subject  this  real  estate  to  the  pay- 
ment of  this  purchase-money  lien,  it  still  belonged  to 
the  estate  of  the  decedent,  although  it  had  been  set  off 
to  appellant  as  her  interest  in  his  lands,  and  the  peti- 
tion of  Hudson  to  sell  it,  as  administrator,  it  would 
appear,  proceeded  upon  this  theory.  We  must  pre- 
sume, under  the  averments  of  the  answer,  that  this 
issue  was  tendered  to  appellant  by  the  petition  of  the 
administrator  to  sell  the  real  estate,  and  this  issue,  by 
its  order  and  judgment,  the  court  seems  to  have  de- 
cided against  her.  The  latter  being  a  party  to  the  peti- 
tion and  to  the  issues  tendered  thereby,  and  the  court 
having  plenary  jurisdiction  over  her  person  and  the 
subject-matter  involved,  she  is  not  now  in  a  position 
to  collaterally  assail  the  order  of  the  court  directing 
the  sale  of  the  land  for  the  payment  of  the  lien  in  con- 
troversy. Lantz  V.  Maffett,  102  Ind.  23;  Thomas  v. 
ThompsoUy  mpra. 

The  facts  set  up  in  the  second  paragraph  of  the  an- 
swer being  sufficient  to  repel  appellant's  collateral  at- 
tack, we  do  not  consider  or  determine  the  question 
relative  to  the  five  years'  statute  of  limitations,  which 
such  facts  incidentally  disclose,  and  which  question 
counsel  have  discussed  in  their  respective  briefs.  The 
paragraphs  of  the  answer  in  question  were  substan- 
tially suflBcient,  and  the  demurrer  thereto  was  prop- 
erly overruled. 

Appellant  replied  to  the  answer  in  two  paragraphs, 
each  of  which  the  court  held  insufficient  upon  de- 
murrer. In  the  first  paragraph  of  her  reply,  she  gave 
the  history  of  the  administration  of  her  husband's 
estate.  She  admitted  therein  the  sale  of  the  two- 
thirds  of  his  real  estate  for  the  payment  of  claims 
and  debts  against  the  estate,  and  that  the  adminis- 
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trator  instituted  the  proceedings  to  sell  the  real 
estate  in  dispute,  and  made  her  defendant  to  said 
proceedings,  as  alleged  in  the  answer,  but  she  avers 
that  she  had  no  notice  of  the  pendency  of  said  peti- 
tion. It  is  also  alleged  that  the  proceedings  of  the 
sale  of  the  two-thirds  of  the  real  estate  sold  by  the 
administrator  in  the  first  instance,  together  with  the 
personal  property,  were  sufficient  to  have  paid  and 
discharged  the  lien  of  the  purchase-money  mortgage. 
It  was  not  sufficient  to  avoid  the  defense  which  the 
answer  interposed  to  this  action  for  appellant,  in  her 
reply,  to  allege  that  she  was  not  notified  of  the  fact 
of  the  pendency  of  the  proceedings  to  sell. 

To  overcome  the  presmnption  of  jurisdiction  of  the 
court,  over  the  person  of  appellant,  she  was  required 
to  allege  what  was  shown  by  the  record  in  such  pro- 
ceedings, in  respect  to  the  service  of  process  upon  her. 
First  Nafl  Bank  v.  Hanna,  Admr.,  auprUj  and  cases 
there  cited;  Bailey  v.  Rinker^  supra. 

While  there  are  matters  alleged  in  each  of  the 
paragraphs  of  the  reply  that  might  have  been  inter- 
posed by  appellant  as  a  defense  of  the  administra- 
tor's petition  to  sell  the  real  estate  here  involved, 
still  such  matters  are  not  now  available  to  her  in  this 
action.  The  facts  alleged  in  the  second  paragraph 
of  the  reply  are  similar  in  some  respects  and  of  like 
character  as  were  those  averred  in  the  first,  and  this 
paragraph  is  equally  as  deficient  as  is  the  first,  and 
the  demurrer  to  each  of  the  paragraphs  of  the  reply 
was  properly  sustained.  There  is  no  error,  and  the 
judgment  is  therefore  affirmed. 
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Maibb  bt  al.  i;.  Thb  Boakd  of  Public  Works  of 
THE  City  of  Evansville  et  al. 

[Na  18,284.    Filed  October  5,  1808.] 

Eyidknob.— Weight  Of.^Speeial  Finding  —Where  there  was  evidence 
to  warrant  the  finding  of  facts  made  by  the  court,  the  Supreme 
Court  will  not  reweigh  the  evidence,  although  there  were  some 
items  of  evidence  which  if  taken  alone  might  have  warranted  a 
different  finding,    p.  198. 

Bame, — AdmisgioTi.— Opinion  J^vicfenoe.— No  error  was  conmiitted  in 
the  trial  of  an  action  to  set  aside  a  contract  for  public  work  in  per- 
mitting a  witness  to  give  his  opinion  as  to  whether  the  time  limited 
in  which  to  complete  the  contract  was  too  short,    pp,  198^  199. 

Nbw  Trial.— Ifo^um. — Evidence. — A  motion  for  a  new  trial  for  the 
reason  that  "the  court  erred  in  allowing  James  D.  Saunders  to  tes- 
tify about  a  paper  on  American  vitrified  brick  pavements"  is  too 
general  to  raise  any  question  thereon  in  an  action  to  set  aside  a 
contract  entered  into  by  a  city  for  paving  work,  where  such  witness 
testified  that  he  and  other  members  of  the  board  obtained  informa- 
tion as  to  the  quality  of  certain  bricks  to  be  used  from  statements 
they  had  read  in  a  certain  paper  taken  by  the  board,      p.  199. 

BAMR.—Motion.^Evidenee, — A  specification  in  a  motion  for  a  new 
trial  based  upon  the  action  of  the  court  in  striking  out  a  portion  of 
the  testimony  must  specify  with  certainty  the  testimony  stricken 
out    p.  199. 

JivjDVtiCiL—  Admission.—  Otjeetione.^  Error  cannot  be  predicated 
upon  the  action  of  the  court  in  sustaining  an  objection  to  the 
admission  of  evidence  on  the  ground  that  it  was  irrelevant  and 
incompetent,  where  it  is  not  shown  that  the  proposed  evidence  was 
admisBible.    pp.  199,  eoo. 

Prom  the  Vanderburgh  Superior  Court.    Affirmed. 

S.  R.  Sombrook  and  W.  W.  Irelandj  for  appellants. 
Oilchrist  &  De  Bruler  and  Oeorge  A.  Cunningham, 
for  appellees. 

McCabe,  J. — The  appellants  sued  the  appellees  to 
set  aside  a  contract  by  which  the  board  had,  through 
alleged  fraud,  collusion,  and  favoritism  with  appel- 
lees Eichel,  Arnold  &  Company,  awarded  them  the 
contract  for  paving  Sixth  street  in  the  city  of  Evans- 
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tion  of  the  insurance  policy,  nor  the  mortgage  clause 
attached,  but  simply  alleges  the  execution  of  the 
mortgage  and  note  and  assignment  of  a  part  thereof 
to  appellant,  the  assumption  of  the  payment  of  the 
debt  by  Martin,  and  asks  for  a  judgment  against  Mc- 
Mannen,  and  prays  for  a  foreclosure  of  the  mortgage. 
9opies  of  the  note  and  mortgage  and  the  assignment 
mentioned  are  filed  as  exhibits  with  the  third  and 
fourth  paragraphs  of  the  complaint  The  fourth 
paragraph  is  substantially  like  the  third,  except  that 
it  demands  a  personal  judgment  against  Martin  and 
also  a  foreclosure  of  the  mortgage. 

Appellees  Martin  and  wife,  having  unsuccessfully 
demurred  to  each  paragraph  of  the  complaint,  filed 
their  joint  answer  thereto,  consisting  of  eleven  para- 
graphs; the  first  being  a  general  denial.  Appellant 
demurred  to  each  of  these  paragraphs  except  the 
first,  and  this  demurrer  was  sustained  to  the  fourth^ 
fifth,  sixth,  and  tenth  paragraphs  and  overruled  to 
the  others. 

Appellee  McMannen  was  defaulted,  and  the  Aetna 
Life  Insurance  Company  filed  an  answer  in  denial. 
The  second  paragraph  of  Martin  and  wife's  answer,, 
we  are  informed  by  the  briefs  of  the  respective  coun- 
sel, interposed  as  a  defense  the  six-years'  statute  of 
limitations;  but  this  original  second  paragraph  doe» 
not  appear  in  the  record,  for  the  reason  that  after  the 
demurrer  thereto  was  overruled,  and  at  a  subsequent 
term  of  court,  appellees,  upon  leave  of  court,  filed  a 
second  amended  paragraph  of  answer,  whereby  they 
plead  the  six-years'  statute  of  limitations.  No  de- 
murrer appears  to  have  been  filed  to  this  amended 
paragraph.  The  filing  of  this  latter  paragraph,  of 
course,  eliminated  the  original  second  paragraph  of 
the  answer  from  the  record,  and  the  clerk,  in  prepar- 
ing the  transcript,  has  properly  omitted  it.    C6nse- 
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quently,  under  the  circumBtances,  the  record  presents 
no  question  on  the  court's  ruling  upon  the  demurrer 
to  the  original  second  paragraph  of  answer.  The 
third  paragraph  pleads  payment.  The  seventh  is  ad- 
dressed to  the  first  and  second  paragraphs  of  the 
complaint,  and  when  stripped,  in  part  at  least,  of 
conclusions,  the  facts  therein  set  up  as  a  defense  to 
these  two  paragraphs  of  the  complaint,  are  substan- 
tially as*  follows:  The  execution  of  the  notes  and 
mortgage  by  McMannen  to  the  Aetna  Company,  and 
the  issuing  of  the  policy  by  appellant  to  McMannen^ 
and  the  sale  and  conveyance  of  the  land  as  averred 
in  the  complaint,  are  all  admitted.  It  is  then  dis- 
closed by  the  averments  that  the  mortgagor  procured 
the  said  insurance  policy  from  appellant,  and  paid 
all  the  premiums  therefor;  that  the  mortgage  clause 
was  inserted  in  the  policy  at  th'e  request  of  the  mort- 
gagor, and  that  the  mortgagee  did  not  procure  the 
policy,  and  paid  no  part  of  the  premiums;  that  J.  C. 
Wigent,  of  Columbia  City,  Indiana,  was  the  agent 
of  the  plaintiff,  and  issued  the  said  insurance  policy 
as  said  agent,  and  that  he  was  also  the  agent  of  the 
mortgagee  in  obtaining  the  mortgage  in  controversy. 
At  the  time  the  mortgaged  pr6perty  was  sold  and 
conveyed  to  Martin,  neither  he  nor  his  said  wife  had 
any  knowledge  of  the  existence  of  the  insurance  pol- 
icy, and  did  not  obtain  any  knowledge  in  regard 
thereto  until  long  after  the  said  sale  and  conveyance; 
and  had  the  defendant  Martin  known  of  the  policy 
when  the  property  was  conveyed  to  him,  he  "could  and 
would  have  procured  an  assignment  of  the  policy  to 
him  with  the  consent  of  the  plaintiff."  The  appel- 
lant had  full  knowledge  of  the  sale  and  conveyance 
of  the  property  to  Martin  within  a  few  days  there- 
after. The  mortgaged  premises,  apart  from  the  house 
situated  thereon,  were  of  a  value  which  exceeded  four 
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times  the  amount  of  the  mortgage  debt.  It  is  further 
alleged  that  the  defendant  Martin  purchased  the 
mortgaged  premises  for  occupation  as  a  home,  and 
within  a  few  days  after  the  conveyance  to  him,  he 
moved  his  family  and  his  household  goods  into  the 
dwelling  house  thereon,  which  was  the  same  insured 
under  said  policy,  and  thereafter  continued  with  his 
family  for  some  weeks  to  occupy  the  house  as  a  home, 
until  it  was  destroyed  by  fire.  It  is  alleged  that  his 
occupation  was  a  careful  and  prudent  one,  and  that 
he  exercised  unusual  precautions  to  guard  against 
the  hazards  of  fire.  The  fire,  which  destroyed  the  said 
dwelling  house  occurred  in  the  day  time,  and  the  de- 
fendants, together  with  the  aid  of  their  neighbors 
made  every  exertion  to  stay  the  progress  of  the 
flames.  The  origin  of  the  fire  was  by  reason  of  sparks 
from  the  chimney  falling  upon  the  roof  of  the  house, 
and  resulted  from  natural  causes,  and  without  any 
fault  or  negligence  upon  the  part  of  either  Martin  or 
his  wife.  It  is  averred  that  the  fire  was  one  of  the 
hazards  which  the  plaintiff  assumed  when  it  issued 
said  policy,  and  that  said  hazard  was  in  no  manner  in- 
creased by  the  conveyance  of  the  property  to  the  de- 
fendant Martin.  And  it  is  also  alleged  that  said 
house  would  have  burned  precisely  as  it  did,  had 
McMannen  not  conveyed  the  premises  to  Martin. 
After  the  fire,  the  defendant  Stephen  A.  Martin,  made 
proof  to  the  plaintiff  of  the  loss,  which  the  latter 
accepted  without  protest,  or  notice  to  said  defendant 
that  it  did  not  regard  itself  as  liable  or  bound  to  him 
under  the  policy.  And  it  is  also  averred  that  plaintiff 
voluntarily  paid  the  loss  to  the  said  mortgagee,  the 
Aetna  Company,  in  accordance  with  the  stipulations 
and  provisions  contained  in  the  policy,  and  now  con- 
tends that  by  reason  of  said  payment,  and  by  enforc- 
ing the  provisions  of  forfeiture  embraced  in  said 


MAY  TERM,  1898— Vol.  151.  217 

Insurance  Company  of  North  America  v.  Martin  et  al. 

policy,  relative  to  the  conveyance  of  the  insured  prop- 
erty by  McMannen,  that  it  is  subrogated  to  the  rights 
of  the  mortgagee  in  the  mortgage,  to  the  extent  of 
the  loss  paid,  and  that  it  is  entitled,  to  that  extent, 
to  foreclose  said  mortgage;  that  plaintifif,  in  paying 
said  loss  to  the  mortgagee,  only  discharged  the  ob- 
ligation which  it  had  assumed,  and  ought  not  to  be 
heard,  in  a  court  of  equity,  to  demand  an  enforce- 
ment of  a  penalty  or  forfeiture  to  relieve  it  from  its 
obligation. 

The  eighth  paragraph  is  a  denial  of  the  averments 
of  the  third  and  fourth  paragraphs  of  the  complaint, 
and  the  ninth  is  a  plea  of  payment.  The  eleventh 
paragraph  is  directed  to  the  third  and  fourth  para- 
graphs of  the  complaint,  and  recites  the  facts  out  of 
which,  as  it  is  alleged,  the  cause  of  action  accrued 
upon  which  these  paragraphs  of  the  complaint  are 
said  to  be  based.  After  admitting  the  execution  of 
the  note  and  mortgage  to  secure  the  same  to  the 
Aetna  Company,  by  McMannen,  upon  the  mortgaged 
premises,  this  paragraph  proceeds  to  allege  substan- 
tially the  following  facts:  McMannen,  on  the  day  he 
executed  the  mortgage  in  suit,  procured  from  the 
plaintiff  the  policy  of  insurance  in  question  upon  the 
dwelling  house  situated  upon  the  mortgaged  prem- 
ises, to  the  amount  of  $300.  This  policy  contained 
a  clause  of  forfeiture,  to  the  effect  that,  if  McMannen 
sold  or  conveyed  the  property  covered  by  the  policy, 
without  the  consent  of  the  insurer,  appellant  herein, 
the  insurance  should  cease  from  the  date  of  said  con- 
veyance. At  the  request  of  the  said  mortgagor  a 
clause  was  inserted  in  the  policy  to  the  effect  that 
the  loss,  if  any,  should  be  paid  by  the  plaintiff  to  the 
said  mortgagee  in  discharge  of  the  mortgage  debt, 
and  the  plaintiff,  as  against  the  mortgagee,  should 
waive  its  right  to  insist  on  the  provisions  for  for- 


218  SUPREME  COURT  OF  INDIANA, 

Insurance  Company  of  North  America  v.  Martin  et  oZ. 

feiture.  The  mortgage  clause,  it  is  averred,  further 
provided  that  if  the  plaintiff  should  pay  said  loss 
to  the  mortgagee,  and  should  claim  as  to  the  mort- 
gagor, that  it  was  not  liable  for  the  loss  so  paid,  it 
should  be  subrogated  to  the  rights  of  the  mortgagee, 
and  should  receive  from  it  an  assignment  of  the  note 
and  mortgage,  to  the  extent  of  said  payment;  that 
subsequent  to  the  execution  of  the  said  mortgage  and 
policy,  said  McManneh  and  wife  conveyed  the  mort- 
gaged real  estate  to  the  defendant  Stephen  A.  Martin, 
and  that  the  plaintiff  had  full  knowledge  of  said  con- 
veyance, and  made  no  objections  thereto,  but  did  not 
formally  nor  in  writing  consent  to  said  conveyance. 
At  the  time  of  the  conveyance  the  defendants  had  no 
knowledge  of  the  existence  of  the  insurance  policy^ 
and  had  they  known  of  its  existence,  it  is  alleged, 
they  "would  and  could,  with  the  consent  of  the  plain- 
tiff, have  procured  the  assignment  of  said  policy'*  to 
Martin  as  purchaser.  Plaintiff,  with  the  full  knowl- 
edge of  such  conveyance,  failed  to  give  to  the  defend- 
ant Martin,  notice  of  its  desire  to  cancel  the  policy  or 
forfeit  the  same  by  reason  of  said  conveyance.  The 
paragraph  then  proceeds  to  allege  substantially  the 
same  facts  as  does  the  seventh  paragraph  of  the  an- 
swer relative  to  the  value  of  the  mortgaged  premises 
being  in  excess  of  the  mortgage  debt,  and  also  in 
regard  to  the  careful  and  prudent  manner  in  which 
the  defendants  occupied  the  house,  and  that  the 
fire  occurred  without  any  fault  or  negligence  upon 
their  part,  and  the  unavailable  efforts  which  were 
made  to  subdue  the  fire,  and  that  said  building  would 
have  been  destroyed  precisely  as  it  was,  had  said  con- 
veyance not  been  made.  It  is  then  averred  that  after 
the  fire,  Martin  made  proof  of  loss  to  the  plaintiff* 
which  was  accepted  without  protest,  and  that  appel- 
lant paid  the  amount  of  the  insurance,  to  wit,  $300^ 
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to  the  said  mortgagee,  the  said  Aetna  Ck)mpan7,  ^^ 
be  applied  by  it  to  that  amount  in  discharge  of  the 
mortgage  debt.  That,  after  said  payment,  plaintiff 
claimed  that  it  was  entitled,  under  the  provisions  of 
the  policy,  relative  to  the  'transfer  of  the  property, 
and  under  the  terms  and  conditions  embraced  in  the 
mortgage  clause  thereof,  to  demand  and  receive  from 
the  mortgagee  an  assignment  of  the  note  and  mort- 
gage to  the  extent  of  the  loss  paid  by  it  to  the  mort- 
gagee, and  under  said  demand  it  obtained  the  assign- 
ment set  forth  in  the  complaint ;  and  it  is  alleged  that 
plaintiff  has  no  other  or  different  rights  in  this  case 
**than  such  as  have  equitably  accrued  to  her  under 
the  aforesaid  facts." 

It  is  then  averred,  that  prior  to  the  commencement 
of  this  action,  plaintiff  gave  the  defendants  no  notice 
that  it  intended  to  hold  the  policy  void  as  to  the  de- 
fendant Stephen  A.  Martin;  and  to  maintain  this 
action,  it  is  alleged  that  plaintiff  has  come  into  a 
court  of  equity  after  more  than  six  years  have  elapsed 
from  the  time  the  payment  of  the  loan  was  made,  and 
now  seeks  to  enforce  a  forfeiture  of  the  policy  by 
reason  of  the  breach  against  the  conveyance  of  the 
property,  which  breach  has  occasioned  it  no  injury, 
and  it  also  seeks  to  be  relieved  from  its  obligation  to 
pay  the  loss,  which  equity,  as  it  is  averred,  will  not 
permit;  and  the  paragraph  closes  with  a  demand  for 
judgment  in  favor  of  the  defendants.  This  latter 
paragraph,  like  the  seventh,  is  replete  with  conclu- 
sions, and  these,  in  part  at  least,  we  have  eliminated. 
After  the  ruling  of  the  court  on  the  demurrer  to  the 
answer,  appellant  replied  thereto  by  a  general  denial, 
and  the  cause,  being  at  issue,  was  submitted  to  the 
court,  and  upon  the  evidence  being  heard  the  court 
made  a  special  finding  of  facts,  and  stated  its  conclu- 
sions  of  law  thereon  in  favor  of  defendants,  and,  over 
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appellant's  motion  for  a  new  trial,  rendered  its  judg- 
ment to  the  effect  that  appellant  take  nothing  by  the 
action,  etc. 

It  is  apparent,  and  in  fact  is  not  denied  by  appel- 
lant, that  the  assignment  of  the  mortgage  debt,  to- 
gether with  the  mortgage  security,  as  alleged  in  the 
third  and  fourth  paragraphs  of  the  complaint,  arises 
out  of  and  is  based  upon  the  same  facts  and  circum- 
stances disclosed  by  the  first  and  second  paragraphs 
of  the  complaint.  Aside  from  the  question  in  regard 
to  the  statute  of  limitations,  the  cardinal  one,  which 
the  parties  to  this  appeal  seek  to  have  determined,  is 
the  right  of  appellant  to  prevail  in  this  action,  when 
the  facts,  as  alleged  in  the  seventh  paragraph  of  the 
answer,  are  considered  with  reference  to  their  being 
a  complete  bar  to  the  cause  of  action  set  up  in  the 
first  and  second  paragraphs  of  the  complaint;  but,  in 
determining  the  suflSciency  of  the  answer  in  its  ap- 
plication as  a  defense  to  these  paragraphs  of  the 
complaint,  we  may  first  properly  review  and  con- 
sider some  of  the  material  facts  as  disclosed  by  the 
complaint  and  the  exhibits  filed  therewith.  It  ap- 
pears that  McMannen,  in  August,  1885,  when  he  was 
the  owner  of  the  real  estate  on  which  the  house  that 
was  destroyed  by  fire  was  situated,  obtained  from  the 
Aetna  Company  a  loan  of  f  1,000,  and  executed  to 
this  company  his  promissory  note  for  that  amount, 
to  become  due  and  payable  on  January  1,  1890;  and  to 
secure  the  payment  of  the  principal  note,  together 
with  the  coupon  interest  notes  when  due,  he  and  his 
wife  mortgaged  the  said  real  estate  to  the  said  Aetna 
Life  Insurance  Company.  As  a  further  security  to 
the  mortgagee  for  this  loan,  fie  procured  appellant 
to  issue  to  him  a  fire  insurance  policy  on  the  house  in 
controversy,  insuring  him  airainst  loss  thereof  by 
fire  to  tte  amount  of  $300.    This  policy,  as. we  have 
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seen,  contained  a  prohibitory  provision  against  the 
transfer  or  alienation  of  the  property  insured.  It 
was  provided,  however,  that  in  the  event  of  the  trans- 
fer or  conveyance  of  the  property  covered  by  the  in- 
surance, the  policy  might  be  assigned  to  the  person 
succeeding  to  the  ownership  of  the  property,  provided 
that  the  consent  of  the  insurer  (appellant  herein)  to 
such  assignment  of  the  policy  was  first  obtained  by 
indorsement  thereon;  otherwise,  it  was  stipulated 
and  provided,  that  the  insurance,  under  the  policy, 
should  cease  from  the  date  of  such  change  of  owner- 
ship. Attached  to  this  policy  as  a  rider,  and  made  a 
part  thereof,  was  the  usual  mortgage  clause,  wherein 
it  was  agreed  "that  any  loss  or  damage  that  may  be 
ascertained  or  proved  to  be  due  under  this  policy,  to 
the  assured,  shall  be  held  payable  for  the  account  of 
said  assured  to  the  Aetna  Life  Insurance  Company, 
mortgagee,  subject  to  the  following ,  stipulations." 
Among  these  stipulations,  and  those  particularly  ap- 
plicable to  the  question  here  involved,  are  the  fol- 
lowing: "It  is  also  agreed  that  whenever  this  com- 
pany shall  pay  to  the  mortgagee  or  beneficiary  any 
sum  for  loss  under  this  policy,  and  shall  claim  that  as 
to  the  mortgagor  or  owner,  no  liability  therefor  ex- 
isted, it  shall  at  once,  and  to  the  extent  of  such 
payment,  be  legally  subrogated  to  all  the  rights  of 
I  he  party  to  whom  such  payment  shall  be  made,  un- 
der any  and  all  securities  held  by  such  party  on  the 
property  in  question,  for  the  payment  of  said  debt. 
But  such  subrogation  shall  be  in  subordination  to  the 
claim  of  said  party  for  the  balance  of  the  debt  so 
secured."  After  the  execution  of  the  mortgage  and 
fire  policy  in  controversy,  McMannen  conveyed  all  of 
his  right  and  title  in  the  property  to  the  appellee, 
Martin,  without  any  assignment  to  him  of  the  policy. 
These  facts  are  not  only  disclosed  by  the  complaint, 
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but  are  also  shown  by  the  answer  of  appellee.  It  is 
certainly  evident,  in  the  light  of  the  facts  and  cir- 
cumstances of  this  case,  considering  the  prohibition 
of  the  policy  against  alienation  of  the  insured  prop- 
erty, that  when  McMannen  conveyed  his  title  to  the 
mortgaged  premises  to  Martin  without  any  assign- 
ment of  the  insurance  policy  to  the  latter,  that  the 
relations  which  existed  under  the  policy  between  ap- 
pellant, as  insurer,  and  McMannen,  as  the  insured, 
were  dissolved  or  terminated  by  virtue  of  the  express 
stipulations  of  the  policy,  and  from  and  after  the  date 
of  the  change  of  title  of  the  insured  property,  neither 
the  mortgagor  nor  his  vendee  had  any  rights  or  con- 
cern in  the  policy,  and  thereafter,  under  the  circum- 
stances, appellant  owed  no  duty  to  either  of  said  par- 
ties. For  it  is  a  general  and  well  settled  principle  of 
insurance  law  that  a  policy  of  Are  insurance  is  pe- 
culiarly a  personal  contract,  and  does  not  run  nor 
pass  with  the  title  to  the  insured  property,  in  the  ab- 
sence of  special  stipulations  providing  therefor.  The 
alienation  of  the  insured  property,  as  the  authorities 
affirm,  ipso  facto,  avoids  or  invalidates  the  policy,  un- 
less the  purchaser,  with  the  consent  of  the  insurer, 
takes  an  assignment  thereof;  and  an  assignment, 
generally  speaking,  must  be  made  with  the  knowl- 
edge and  consent  of  the  insurer.  Especially  is  this 
essential  when  the  policy  requires  the  assignment  to 
be  made  with  the  consent  of  the  insurer.  Among  the 
many  authorities  which  fully  support  the  foregoing 
propositions,  the  following  may  be  consulted:  Lett  v. 
Ouardian  Fire  Insurance  Co.,  125  N.  T.  82,  25  N.  E. 
1088;  Ayres  v.  Hartford  Fire  Insurance  Co.,  17  Iowa 
183;  Simeral  v.  Dvbuque  Mutual  Fire  Insurance  Co., 
18  Iowa  319;  Hartford  .Fire  Insurance  Co.  v.  Ross, 
23  Ind.  179,  85  Am.  Dec.  452;  McCulloch  v.  Indiana 
Mutual  Fire  Insurance   Co.,   8  Blackf.  50;  Indiana 
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Mutual  Fire  Insurance  Co.  v.  Coqutllardy  2  Ind.  646; 
American  Insurance  Co.  v.  Gallagher j  60  Ind.  209; 
May  on  Insurance,  section  6;  Carpenter  v.  Providence 
Washington  Insurance  Co.,  16  Peters  496;  Savage  t. 
Howard  Insurance  Co.j  52  N.  Y.  502;  Sterling  Fire 
Insurance  Co.  v.  Beffrey,  48  Minn.  9,  60  N.  W.  922, 
7  Am.  and  Eng.  Ency.  of  Law,  1028;  New  England 
Loan  and  Trust  Co.  v.  Kenneally,  88  Neb.  896,  57 
N.  W.  759.  The  property  insured  in  this  case,  it  ap- 
pears, was  destroyed  by  Are  on  April  4,  1888,  over  a 
month  after  the  mortgagor  had  transferred  all  of  his 
right  and  title  to  Martin ;  consequently,  at  the  time  of 
the  fire,  and  for  over  a  month  prior  thereto,  all  of  the 
rights  of  the  mortgagor  in  the  policy,  under  its  express 
provisions  and  stipulations,  had  been  destroyed  and 
terminated  by  his  own  voluntary  act,  and  he  was  in 
no  position  to  demand  that  appellant  pay  the  indem- 
nity to  th,e  mortgagee  for  his  benefit,  nor  for  that  of 
his  vendee;  and  certainly  the  latter,  who  was  a  stran- 
ger in  all  respects  to  the  policy,  in  the  absence  of  a 
proper  assignment,  had  no  rights  whatever  thereun- 
der, and  each  were  in  the  same  attitude  as  though  the 
policy  had  never  actually  existed. 

We  may  properly  next  consider  the  rights  of  ap- 
pellant under  the  policy  in  dispute.  There  is  no  ques- 
tion, in  view  of  the  well  settled  principles  of  insur- 
ance law,  but  what  the  mortgage  clause  in  the  case 
at  bar  constituted  a  contract  between  appellant,  the 
insurer,  and  the  Aetna  Life  Insurance  Company,  the 
mortgagee.  By  this  contract  the  terms  and  condi- 
tions of  the  policy  relative  to  the  neglect  of  the  mort- 
gagor, or  owner  of  the  property,  and  the  prohibition 
against  the  alienation  thereof,  etc.,  were  modified, 
and  the  mortgagee  was  thereby  removed  beyond  the 
<effect  or  control  of  these  stipulations  and  conditions. 
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City^  etc. ,  Savings  Bank  v.  Penn.  Fire  Insurance  Co. , 
122  Mass.  165;  Hartford  Fire  Insurance  Co.  v.  Olcotty 
97111.  439;  Westchester  Fire  Insurance  Co.  v.  Cover- 
dale,  48  Ean.  446,  29  Pac.  682;  Bichards  on  Insurance, 
section  168. 

In  Hartford  Fire  Insurance  Go.  v.  Olcotty  supra^  in 
considering  such  a  clause,  the  court  said:  "The  mort- 
gagor and  mortgagee  held  distinct  interests  under 
the  original  policy,  which  in  effect  constituted  two 
contracts."  The  provisions  of  the  contract  created 
by  the  mortgage  clause  in  question  also  provided 
for  subrogation  in  the  event  the  policy  was  inval- 
idated as  to  the  interest  of  the  mortgagor  or  owner. 
An  examination  of  this  clause  will  disclose  that  the 
agreement  therein  relative  to  this  feature  of  the  case, 
in  substance,  is  that  whenever  appellant  paid  to  the 
mortgagee  any  sum  for  loss  under  the  policy,  and 
denied  its  liability  as  to  the  mortgagor  or  owner  of 
the  property,  appellant  at  once,  to  the  extent  of  such 
payment,  became  legally  subrogated  to  all  the  rights 
of  the  mortgagee  in  and  to  all  securities  held  by  it 
for  the  payment  of  such  debt,  etc.  It  is  evident,  we 
think,  that  one  of  the  conditions  or  considerations 
which  actuated  appellant  to  agree  to  waive,  among 
others,  the  provision  relative  to  the  alienation  of  the 
property,  and  to  agree  to  pay  the  indemnity  to  the 
mortgagee  regardless  of  the  change  of  title,  was  the 
stipulation  or  agreement  contained  in  the  mortgage 
clause  for  its  subrogation  or  substitution  to  all  the 
rights  of  the  mortgagee  in  the  debt  and  mortgage  lien 
to  the  extent  of  any  sum  paid  to  the  mortgagee  under 
the  policy  for  the  loss  of  the  property  by  fire. 

The  contract,  in  effect,  provided  that  after  the 
policy  had  been  invalidated  by  alienation  of  the  prop- 
erty, that  the  indemnity  therein  provided  should  re- 
main wholly  for  the  benefit  of  the  mortgagee,  and 
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that  neither  the  mortgagor  nor  those  claiming  title 
to  the  property  through  him,  in  the  absence  of  an 
assignment,  should  be  entitled  to  any  beneficial  in- 
terest therein,  and  that  payment  of  the  loss  to  the 
mortgagee  should  not  be  a  discharge  of  the  mortgage 
indebtedness,  but  such  payment  should  at  once 
legally  operate  to  subrogate,  pro  tantOy  appellant  to 
the  rights  of  the  mortgagee  in  the  mortgage  debt,  and 
the  mortgage  lien  as  security;  or  appellant,  at  its  op- 
tion, had  the  right  to  pay  the  entire  debt  to  the  mort- 
gagee, and  thereby  succeed  to  all  the  rights  of  the 
latter  through  an  assignment;  or,  in  other  words,  the 
provisions  of  the  mortgage  clause,  under  the  circum- 
stances, were  to  the  effect  that  the  amount  due  for 
the  loss  of  the  property,  after  the  transfer  of  its  title, 
should  not  be  a  fund  to  be  applied  as  a  payment  upon 
the  mortgage  debt,  for  the  benefit  of  the  mortgagor 
or  owner  of  the  insured  property,  but  that  on  pay- 
ment of  the  loss  to  the  mortgagee,  the  indebtedness 
to  the  extent  of  the  loss  paid,  should  remain  and  be 
deemed  a  fund  for  the  reimbursement  of  appellant 
as  the  insurer.  Sterling  Fire  Insurance  Co.  v.  Beffreyy 
supra;  Ulster  County  Savings  Institution  v.  Howe 
Insurance  Co.y  78  N.  Y.  161;  Allen  v.  Watertovm  . 
Fire  Insurance  Co.j  132  Mass.  480;  Dick  v.  Franklin 
Fire  Insurance  Co.,  10  Mo.  App.  376,  (Affirmed  in  81 
Mo.  103);  Honore  v.  Lamar  Fire  Insurance  Co.,  61 
m.  409;  Carpenter  v.  Providence  Fire  Insurance  Co.^ 
supra;  Aetna  Fire  Insurance  Co.  v.  Tyler,  16  Wend. 
397;  Sheldon  on  Subrogation  (2nd  ed.)  section  237; 
Jones  on  Mortgages  (5th  ed.)  section  420. 

Certainly,  under  the  facts  disclosed  by  the  first  and 
second  paragraphs  of.  the  complaint,  the  special 
agreement  or  stipulation  for  subrogation  contained 
in  the  policy,  was  binding  on  the  mortgagee,  and  it 

Vol,  161—15 
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seems  to  have  so  considered  it,  for,  as  the  complaint 
shows,  upon  the  payment  of  the  loss,  the  mortgagee 
b^  indorsement,  assigned  to  appellant  an  amount  of 
the  principal  mortgage  debt  equal  to  the  amount 
which  appellant  paid  in  satisfaction  of  the  loss  of  the 
property  destroyed,  and  at  the  same  time,  the  mort- 
gagee, in  accordance  with  the  method  prescribed  by 
section  1107,  Bums'  R.  S,  1894,  also  assigned,  to  a 
like  extent,  the  mortgage  security.  In  fact,  appellant 
may  be  said,  by  virtue  of  its  subrogation  under  the 
agreement  and  the  circumstances  in  the  case,  virtual- 
ly to  occupy  the  position  of  an  assignee  or  purchaser 
from  the  mortgagee  for  value.  Sheldon  on  Subroga- 
tion, sections  5,  6  and  248.  This  is  not,  as  appel- 
lees seemingly  insist,  an  action  to  enforce  subro- 
gation, but  it  is  one  for  the  foreclosure  of  a  mort- 
gage; and  the  question,  in  the  main,  is,  was  the 
subrogation  upon  which  appellant,  under  the  facts, 
relies,  warranted  thereby?  That  it  was,  and  that  the 
debt,  to  the  amount  paid  with  interest,  in  the  light  of 
the  authorities  cited,  still  exists  in  favor  of  appellant, 
there  is  no  doubt.  That  the  facts  set  up  in  the  sev- 
enth paragraph  of  the  answer  are  insufficient  as  a 
bar  to  this  action,  is  equally  manifest.  Appellees,  as 
we  have  seen,  were  strangers  to  the  insurance  policy. 
At  no  time  does  it  appear  that  they,  or  either  of  them, 
had  any  interests  or  rights  whatever  therein.  After 
the  change  of  title,  the  insurance,  under  the  policy, 
existed  for  the  benefit  of  the  mortgagee,  and  for  its 
benefit  alone.  How,  then,  under  the  circumstances, 
appellees  can  avail  themselves  of  its  provisions  to  de- 
feat this  action  of  appellant,  is  not  apparent  The 
averments,  or  rather  surmises,  upon  the  part  of  ap- 
pellees, that  the  house  would  have  been  destroyed  in 
like  manner  as  it  was  if  the  title  had  not  been  trans- 
ferred by  McMannen,  and  the  alleged  facts  of  the 
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prudence  upon  ,the  part  of  appellee  Martin,  and  the 
precaution  which  was  exercised  to  prevent  the  Are, 
are  futile;  for,  as  heretofore  said,  at  the  time  of  the 
fire  neither  his  grantor  nor  himself  had  any  existing 
interests  or  rights  under  the  policy. 

We  have  examined  the  authorities  cited  by  counsel 
for  appellees,  upon  whith  they  rely  to  support  their 
contention,  among  which  is  "the  case  of  the  Traders^ 
Insurance  Co.  v.  Race^  142  111.  338,  31  N.  R  392. 
Neither  this  latter  case,  nor  the  others  cited  by  ap- 
pellee's counsel,  under  the  facts  in  the  case  at  bar, 
have  any  application  in  support  of  their  contention. 

In  regard  to  the  question  of  limitation,  which  the 
learned  counsel  for  appellant  and  appellees  have  so 
fully  discussed,  it  may  be  said  that  by  the  express 
provisions  of  the  principal  note  it  was  to  mature  on 
January  1,  1890.  While  it  is  true,  as  appellees  con- 
tend, upon  default  in  payment  of  interest,  etc.,  the 
mortgage  empowered  the  mortgagee  to  exercise  at 
its  option  the  right  to  declare  the  entire  debt  due, 
and  proceed,  if  it  desired,  to  foreclose  the  mortgage, 
still  that  right  would  not  start  the  running  of  the 
statute  of  limitations  as  against  the  principal  note, 
prior  to  its  actual  maturity,  by  reason  of  the  default 
in  payment  of  any  interest  note.  The  fact  that  ap- 
pellant was  subrogated  pro  tanto  to  the  rights  of  the 
mortgagee  would  not  alter  the  rule  in  this  respect, 
and  the  statute,  as  against  the  principal  debt  in  the 
hands  of  appellant,  under  the  facts  at  least,  would 
not  begin  to  run  until  January  1,  1890,  the  date  of 
its  maturity.  The  following  decisions  support  this 
conclusion:  White  v.  Miller,  47  Ind.  389;  Ross  v.  3/ewp- 
fee,  125  Ind.  432.  This  action  was  commenced  within 
six  years  from  that  date,  therefore  the  decision  upon 
the  debatable  question  as  to  whether  the  six  or  ten 
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years'  provisions  of  the  statute  of  limitations  applied, 
is  not  material. 

In  answer  to*  the  insistence  of  appellees  that  the 
complaint  does  not  disclose  that  appellant  denied  its 
liability  to  the  mortgagor  or  owner  of  the  property 
at  the  time  it  paid  the  loss  to  the  mortgagee,  it  may 
be  said  that  it  is  true,  as  the  authorities  affirm,  that 
appellant  was  not  entitled  to  subrogation  upon  its 
mere  denial  of  liability,  but  to  entitle  it  to  this  right 
the  facts  in  the  case  must  justify  such  a  denial.  It 
does  appear,  however,  from  the  averments  of  the  com- 
plaint, that  after  the  Are  in  question  the  mortgagee, 
under  the  policy,  demanded  of  appellant  payment  for 
the  loss  of  the  house,  and  that  the  latter,  in  accord- 
ance with  the  policy  and  the  provisions  of  the  mort- 
gage clause,  paid  said  loss  to  the  former  and  took 
from  it  an  assignment  of  the  debt  and  mortgage  lien, 
to  the  extent  of  the  amount  paid.  These  facts,  we 
think,  sufficiently  show  a  denial  of  liability  by  ap- 
pellant to  the  mortgagor  or  owner  of  the  property. 

Without  further  extending  this  opinion,  we  think 
the  court  erred  in  holding  the  seventh  paragraph  of 
the  answer  sufficient  in  bar  of  the  action*  Appel- 
lant's right  to  prevail  in  this  action  may  be  said  more 
properly  to  rest  on  the  first  and  second  paragraphs 
of  the  complaint,  and  as  the  eleventh  paragraph  of 
the  answer  is,  in  substance,  similar  to  the  seventh, 
as  a  defense  therefor  to  the  cause  of  action,  as  al- 
leged in  the  first  and  second  paragraphs  of  the  com- 
plaint, it  is  open  to  the  same  objections  as  is  the  sev- 
enth paragraph  of  the  answer.  The  judgment  is  re- 
versed, and  the  cause  remanded,  with  instructions 
to  the  court  to  vacate  its  judgment,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 
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The  School  Town  op  Winamac  v,  Hess  et  al.        IfFS 

[No.  18.307.    Filed  April  22,  1808.    Rehearing  denied  Oct.  11,  1808.] 

Municipal  Gobpobations.  —  IndebtedneM.^  Limitation. — CanBtitu- 
tiontU  Law. — A  contract  entered  into  for  the  construction  of  a 
fichoolhouse  is  not  rendered  void  as  an  entirety  hj  reason  of  the 
indebtedness  incurred  in  the  construction  thereof  exceeding  the 
constitutional  limitation,  and  the  bond  given  by  the  contractors  for 
the  performance  of  the  building  contract  is  not  rendered  void  by 
reason  of  the  fact  that  the  building  contract  created  a  debt  in  excess 
of  two  per  cent,  of  the  assessed  value  of  the  taxable  property  of  the 
municipal  corporation,    pp.  2S9'S41, 

CONTBACTS.  —  School  BuUding8.  —  Cotutructicn. —  Abandonment  of 
CofUroe^.— Where  after  the  partial  construction  of  a  school  building 
an  injunction  was  awarded  enjoining  the  issuance  of  bonds  to  oover 
the  expense  of  the  completion  of  such  building,  and  the  contractors 
abandoned  the  work,  and  the  school  trustees  completed  the  work, 
using  material  left  on  the  ground  by  such  contractors,  as  provided 
by  the  contract,  the  SQhool  town  is  not  liable  to  such  contractors 
for  the  value  of  such  material,  where  the  cost  of  completing  the 
building,  including  the  amount  paid  to  such  contractors,  exceeded 
the  contract  price,    p.  S41. 

From  the  Marshall  Circuit  Court.    Reversed. 

B.  Borders,  for  appellant. 

Wartman  &  Miller^  J.  D.  McLaren  and  Charles  P. 
Drummondy  for  appellees. 

McCabe,  J. — The  appellant  sued  the  appellees 
Hess  and  Myers  as  principals,  and  Uilmore  and  Cor- 
bin  as  sureties,  on  a  bond  executed  by  them  to  ap- 
pellant on  May  26,  1892,  conditioned  that  Hess  and 
Myers  ^ould,  as  contractors,  construct  a  school 
building  in  the  town  of  Winamac  for  $16,896.60,  in 
all  respects  according  to  and  in  compliance  with  the 
terms,  stipulations,  and  specifications  of  a  contract 
executed  by  them  on  the  same  day  to  appellant.  The 
defendants  Hess  and  Myers,  filed  a  cross-complaint, 
seeking  to  recover  a  judgment  against  the  plaintiff. 
A  trial  of  the  issues  resulted  in  a  special  finding  of 
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the  facts,  upon  which  the  court  stated  conclusions  of 
law  favorable  to  the  appellees,  upon  which  the  court 
rendered  judgment,  in  effect,  that  the  plaintiff  take 
nothing  by  its  suit,  and  that  the  defendants,  Hess 
and  Myers,  recover  judgment  against  the  plaintiff  on 
their  cross-complaint  for  $1,182.27. 

The  substance  of  the  facts  found  is  that  in  March^ 
1892,  the  only  schoolhouse  in  Winamac  was  de- 
stroyed by  fire,  and  it  became  necessary  to  construct 
a  new  one  to  provide  common  schools  for  the  400 
children  of  school  age  residing  in  said  town.  The 
town  owned  a  suitable  tract  of  ground  within  said 
town  for  such  a  building,  and  the  school  trustees  pro- 
cured plans  and  specifications  for  a  school  building 
of  suitable  size  at  a  probable  cost  of  $19,000.00.  The 
school  town  then  asked  the  town  to  issue  and  sell 
bonds  to  the  amount  of  $15,000.00^  and  turn  the  pro- 
ceeds over  to  the  school  town,  to  be  used  in  the  pro- 
posed building.  The  proper  steps  were  taken,  and 
the  order  made  for  the  issue  of  such  bonds  in  April, 
1892;  and  on  May  26,  1892,  appellant  and  appellees 
Hess  and  Myers,  entered  into  a  written  contract,  by 
which  said  appellees  bound  themselves  to  furnish  the 
material  and  construct  the  building  on  said  piece  of 
ground  according  to  the  plans  and  specifications,  for 
which  appellant  was  to  pay  them  $16,896.60.  This 
written  contract  is  set  out  in  full  in  the  special  find- 
ings.. On  the  same  day  the  contractors  as  principals^ 
and  appellees,  Gilmore  and  Corbin  as  sureties,  exe- 
cuted to  appellant  a  bond  in  the  penalty  of  $10,000.00, 
conditioned  for  the  faithful  performance  of  the  build- 
ing contract.  This  bond,  also,  is  set  out  in  full  in  the 
findings.  Among  other  things,  it  was  stipulated  in 
the  building  contract  that  the  contractors  should  be- 
gin work  at  once,  and  should  complete  said  building 
on  or  before  November  1,  1892,  and  if  they  failed  to 


MAY  TERM,  1898— Vol.  151.  231 

The  School  Town  of  Winamac  v.  Hess  et  al. 

prosecute  the  work  with  diligence  the  appellant 
might  terminate  the  contract,  take  charge  of  and 
complete  the  building,  and  should  the  cost  of  so  com- 
pleting the  building  exceed  the  amount  due  the  con- 
tractors at  the  contract  price,  the  contractors  should 
pay  to  appellant  the  difference.  It  was  also  stipu- 
lated therein  that  the  contractors,  among  other 
things,  should  pay  $10.00  per  day  for  each  day  the 
building  remained  unfinished  after  the  1st  day  of 
November,  1892.  The  contractors  began  work  at 
once,  and  continued  at  work  until  October  18,  1892, 
and  then  refused  to  proceed  further  with  the  work. 
The  architect,  as  the  contract  authorized  him  to  do, 
certified  to  the  trustees  of  appellant  that  this  was  a 
sufficient  excuse  for  the  termination  of  the  building 
contract  The  trustees  then  notified  the  sureties 
upon  the  bond,  as  the  contract  authorized  and  re- 
quired them  to  do,  of  the  failure  on  the  part  of  the 
contractors,  and  that  if  the  work  was  not  resumed,  the 
appellant  would  terminate  the  contract,  enfploy 
other  workmen,  and  complete  the  building.  The 
bondsmen  refused  to  complete  the  work,  and  there- 
upon the  employment  of  the  appellees  as  contractors 
was  terminated  by  the  appellant,  and  it  took  charge 
of  the  work,  and  completed  it  according  to  the  con- 
tract This  contract  provided  that  appellant  should 
pay  the  contractors  at  stated  periods,  as  follows:  At 
the  end  of  each  three  weeks,  or  thereabouts,  the  ar- 
chitect should  make  an  estimate  and  certify  to  the 
school  board  the  amount  of  work  completed,  and 
thereupon  the  school  town  should  pay  to  the  said 
Myers  and  Hess  the  amount  of  said  estimate,  less 
fifteen  per  cent,  thereof.  It  further  provided  that,  in 
case  of  the  termination  of  the  contract  by  the  appel- 
lant, it  should  take  possession  of  any  unused  material 
on    the    premises,    and    thereafter    the    contractors 
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should  not  be  entitled  to  any  further  payment  until 
the  work  should  be  wholly  finished,  and  if  thereui>on 
the  unpaid  balance  of  the  contract  price  should  ex- 
ceed the  expense  incurred  by  appellant  in  finishing 
the  work,  no  further  payment  should  be  made  to  the 
contractors,  and  in  case  such  unpaid  balance  did  ex- 
ceed such  expense,  such  excess  should  be  paid  to  the 
contractors  by  appellant;  that  while  Myers  and  Hess 
were  at  work  upon  said  building,  the  architect  from 
time  to  time  made  estimates  in  writing  of  the  work 
and  material  furnished  by  them,  delivered  said  es- 
timates to  appellant,  and  gave  a  copy  thereof  to  said 
Hess  and  Myers,  and  upon  presentation  of  said  copy 
to  appellant's  trustees,  they  paid  to  Hess  and  Myers 
the  amount  of  each  estimate,  less  ten  per  cent  there- 
of, the  dates  and  amounts  of  which  estimates,  and 
time  of  payment  thereof  is  as  follows:  The  first  es- 
timate June  22,  1892,  for  $1,211.22,  paid  $1,090.10; 
second,  July  13,  1892,  for  $1,055.23,  paid  $947.71; 
third,  August  8,  1892,  for  $565.50,  paid  $508.95; 
fourth,  September  1,  1892,  for  $551.50,  paid  $496.35; 
fifth,  September  20,  1892,  for  $833.00,  paid  $749.70; 
sixth,  October  12, 1892,  for  $916.00,  paid  $824.40.  Mak- 
ing the  total  estimates  $5,132.46,  and  the  total  pay- 
ments $4,619.21.  That  after  the  board  of  trustees  of 
the  civil  town  had  ordered  the  issue  and  sale  of  the 
$15,000.00  of  bonds  already  mentioned,  a  taxpayer  of 
said  town  began  suit  in  the  circuit  court  of  the  county 
to  enjoin  the  issue  and  sale  of  said  bonds,  after  the 
order  had  been  made  but  before  their  issue,  on  the 
ground  that  the  issue  and  sale  of  that  amount  of 
bonds  would  exceed  the  constitutional  limit  of  two 
per  cent  of  the  taxable  property  of  said  incorporated 
town.  A  perpetual  injunction  was  awarded  by  the 
circuit  court,  which  judgment  on  appeal  to  this  court 
was  affirmed.     Town  of  Winamac  v.  Uuddletsoriy   132 
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Ind.  217.  That  the^asBessed  valuation  of  all  the  prop- 
erty within  the  town  of  Winamac  for  the  year  1891 
was  $336,000.00.  At  the  time  of  the  contract  there 
were  bonds  of  said  town  outstanding  and  unpaid 
amounting  to  $2,700.00,  the  proceeds  of  which  had 
gone  into  the  school  building  previously  destroyed 
by  fire.  And  appellant,  at  said  date  of  May  26,  1892, 
was  further  indebted  upon  school  orders  aggregating 
$149.54.  The  salary  of  its  trustees  for  the  year  ending 
June  1,  1892,  aggregating  $90.00  was  unpaid. 

It  had  a  contract  with  Joseph  E.  Mills  by  which  it 
was  to  pay  him  for  preparing  plans  and  overseeing  the 
work  the  sum  of  $700.00,  to  be  paid,  $200.00  when  the 
contract  was  let,  $200.00  when  the  brick  walls  were  up, 
$200.00  when  the  building  was  plastered,  and  $100.00 
when  the  building  was  complete.  And  neither  the  town 

I  of  Winamac  nor  the  school  town  was  otherwise  in- 

debted.  On  the  day  of  the  execution  of  the  contract 
and  bond  aforesaid,  the  school  town  of  Winamac  had 

'.  on  hands,  cash  belonging  to  its  special  school  fund,  for 

use  in  the  construction  of  a  public  school  building,  the 

!  sum  of  $4,800.00.    And  after  the  decision  of  this  court 

aforesaid,  the  school  trustees  of  the  appellant  pre- 
sented to  the  board  of  trustees  of  the  civil  town  of 
Winamac  a  petition,  in  writing,  asking  said  civil  town 
trustees  to  issue  and ,  sell  bonds  to  the  amount  of 
$5,000.00  to  raise  funds  with  which  to  complete 
said  school  building,  and«  pursuant  to  said  petition, 
on  July  6,  1892,  they  entered  an  order  to  sell  bonds 
amounting  to  said  sum  of  $5,000.00.  Afterwards,  on 
August  22,  1892,  said  bonds  were  duly  issued  and 
sold,  and  the  proceeds  thereof,  $5,000.00,  in  cash,  were 
paid  over  to  the  school  trustees  of  appellant,  to  be 
used  in  defraying  the  expense  of  the  erection  of  said 
school  building.  After  the  execution  of  said  building 
contract  the -appellant  received  from  the  tax  levied 
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for  special  school  purposes  the  following  sums:  On 
June  10,  1892,  from  the  county  treasurer,  $683.78;  on 
December  29,  1892,  from  the  same  source,  $487.21;  on 
June  9,  1893,  from  the  same  source,  $914.96;  on  July 
6,  1893,  from  the  town  treasurer,  J700.00;  on  Decem- 
ber 21,  1893,  from  the  county  treasurer,  $596.38. 

That  from  time  to  time  during  the  year  1893,  begin- 
ning with  March  8,  1893,  and  ending  December  12, 
1893,  the  school  trustees  issued  orders  against  the  spe- 
cial school  fund  of  the  school  town  of  Winamac,  pay- 
able to  various  persons  therein  named,  and  sold  said 
orders  for  their  face  value  in  cash,  aggregating 
$9,700.00.  And  in  January,  1893,  the  town  of  Win- 
amac had  a  surplus  in  its  treasury  of  f  1,000.00,  which, 
upon  request  of  the  school  trustees,  was  loaned  to 
appellant  for  use  in  said  building.  All  of  said  funds 
were  placed  in  the  special  school  fund  of  said  school 
town  of  Winamac,  said  fund  being  made  up  of  the 
following  Items,  to  wit: 

Cash  in  special  school  May  26,  1892 $  4,800.00 

Total  from  tax  levy,  as  above 3,392.00 

Total  from  sale  of  bonds,  as  above 5,000.00 

Total  from  sale  of  orders,  as  above. . .... . .     9,700.00 

Received  from  surplus  funds  of  town 1,000.00 

Total $23,892.00 

And  out  of  said  special  school  fund  said  school 
trustees  of  appellant  paid  for  material,  and  employed 
and  paid  workmen,  and  completed  said  school  build- 
ing according  to  the  original  plans  and  specifications. 
Said  building  was  finally  completed  and  ready  for 
use  November  1,  1893.  After  paying  the  aforemen- 
tioned estimates  to  the  contractors,  Myers  and  Hess,, 
the  appellant,  in  completing  said  building  according 
to  the  contract,  was  compelled  to  pay  the  sum  of 
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f  15,429.04,  in  addition  to  the  sum  paid  on  estimates 
to  Myers  and  Hess,  making  the  total  cost  of  the  build- 
ing to  appellant,  |19,998.45.  Prior  to  their  abandon- 
ment of  the  contract,  appellees  Hess  and  Myers  had 
furnished  material  and  done  work  upon  said  building 
of  the  value  of  $5,430.00,  for  which  they  had  been 
paid  $4,619.21.  The  material  which  had  been  brought 
upon  appellant's  said  grounds  by  Hess  and  Myers, 
and  not  put  into  the  building  by  them^  was  after- 
wards used  by  appellant  in  the  completion  of  the 
building,  and  was  worth  $969.69,  and  the  interest  ac- 
crued on  that  amount  since  October  18,  1892,  is 
$213.18. 

That  at  the  time  said  Myers  and  Hess  abandoned 
said  work  upon  said  building,  the  plaintiff  had  paid 
in  full  all  estimates  which  had  been  made,  and  said 
plaintiff  had  yet  remaining  in  its  treasury,  belonging 
to  its  special  school  fund,  $3,873.97,  which  might  be 
used  in  the  construction  of  said  building,  and  which 
was  afterwards  used  by  said  school  town  to  complete 
said  building;  that  when  Myers  and  Hess  abandoned 
the  said  work  they  demanded  the  right  to  remove  all 
material  then  on  the  ground  and  not  in  the  building, 
and  the  plaintiff  refused  to  permit  them  to  do  so.  And 
said  Myers  and  Hess  thereupon  demanded  of  the 
plaintiff  payment  to  them  of  $3,000.00,  which  they 
claimed  was  due  them  for  work  and  material  fur- 
nished to  the  plaintiff,  and  plaintiff  refused  to  pay 
them  anything;  and  at  the  same  time  Myers  and  Hess 
demanded  that  a  correct  estimate  be  made  of  all 
work  and  material  furnished  by  them,  and  that  they 
be  paid  according  to  such  correct  estimate,  and  plain- 
tiff refused  to  make  any  different  estimate  or  pay 
anything  to  said  Myers  and  Hess. 

By  said  failure  of  said  Myers  and  Hess  to  complete 
said  building  according  to  contract,  the  plaintiff  was 
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kept  out  of  the  use  of  the  same  from  November  6, 
1892,  to  November  1,  1893,  a  period  of  360  days,  and 
was  compelled  to  pay  the  sum  of  $3,102.85  for  the 
construction  of  said  building  over  and  above  the  con- 
tract price  for  the  same.  And  prior  to  the  commence- 
ment of  this  suit  plaintiff  made  a  demand  on  the  de- 
fendants Corbin  and  Gilmore,  for  the  settlement  of 
said  matters,  and  demanded  payment  of  said  extra 
costs,  and  for  $10.00  per  day  damages  for  each  day 
the  completion  of  said  building  was  delayed  by  the 
failure  of  said  Myers  and  Hess,  and  said  Corbin  and 
Gilmore  refused  to  pay  any  sum  to  this  plaintiff. 

The  trial  court  stated  the  following  conclusions  of 
law:  (1)  That  the  contract  and  bond  of  May  26,  1892, 
are  illegal  and  void,  and  the  plaintiff  cannot  recover 
thereon  in  this  action.  (2)  That  defendants  Myers 
and  Hess  are  not  entitled  to  recover  upon  their  cross- 
complaint  for  work  and  material  placed  in  the  build- 
ing while  proceeding  under  the  contract  (3)  The 
defendants,  Myers  and  Hess,  are  entitled  to  recover 
upon  their  cross-complaint  for  the  value  of  the  ma- 
terial placed  on  plaintiff's  grounds  by  them,  which 
the  plaintiff  took  possession  of  and  used  in  the  com- 
pletion of  the  construction  of  said  building,  and  in- 
terest thereon. 

The  assignment  of  errors  calls  in  question  only  the 
first  and  third  conclusions  of  law.  That  part  of  the 
first  conclusion  which  holds  that  the  bond  sued  on  is 
illegal  and  void  is  clearly  error.  The  facts  found 
show  nothing  to  make  that  bond  void  for  illegality. 
It  was  a  penal  bond,  with  sureties,  that  the  con- 
tractors, Myers  and  Hess,  would  keep  and  perform 
their  building  contract.  It  rests  for  its  consideration 
entirely  upon  the  building  contract.  If  the  building 
contract  was  void  for  any  reason,  then  the  bond  sued 
on  would  be  invalid.    The  appellees'  contention  is  that 
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the  building  contract  was  void  because  it  created  a 
debt  in  excess  of  two  per  cent  of  tlie  assessed  value  of 
the  taxable  property  of  the  municipal  corporation  of 
the  town  of  Winamac,  which  is  prohibited  by  the  thir- 
teenth article  of  the  state  constitution,  section  220, 
Bums'  R.  S.  1894  (220,  R.  S,  1881). 

Appellant,  however,  contends  that  the  building 
contract  did  not  create  a  debt  to  the  full  extent  of 
the  contract  price  of  the  construction  of  the  school 
building,  because  they  contend  that  unless  the  con- 
tractors did  some  work  and  furnished  some  material 
under  the  contract,  no  debt  or  liability  of  any  sort 
whatever  would  ever  arise  against  the  school  town 
of  Winamac  on  the  contract,  within  the  principle  laid 
down  in  the  City  of  Valparaiso  v.  Oardner,  97  Ind.  1. 
And,  accordingly,  appellant  contends  that  the  work 
was  to  be  paid  for  on  estimates  made  every  three  weeks 
as  the  work  progressed,  and  until  an  estimate  was 
made,  no  debt  or  liability  was  created  or  existed  un- 
der the  contract,  and  then  only  for  the  amount  of  the 
estimate;  and,  as  shown,  those  estimates  at  no  time 
ever  made  the  indebtedness  of  the  town  exceed  the 
two  per  cent,  of  the  taxable  property.  While  this 
argument  seems  plausible,  we  need  not  and  do  not 
decide  that  it  is  either  correct  or  incorrect,  because 
it  is  conceded  by  appellees  that  even  though  we  treat 
the  whole  contract  price  for  the  construction  of  the 
school  building  as  creating  a  debt  against  the  town, 
and  applying  the  $4,800.00  special  school  fund  found 
to  be  in  the  school  town  treasury,  to  the  payment  of 
such  debt,  pro  tanto^  the  remaining  portion  of  such 
debt  would  exceed  the  two  per  centum  limit  pre- 
scribed by  the  constitutional  inhibition  by  less  than 
one-half  of  the  contract  price.  About,  or  in  the  neigh- 
borhood of,  $8,000.00  of  this  indebtedness  did  not  ex- 
ceed the  constitutional  limit.     The    question    then 
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arises  whether  that  state  of  facts  rendered  the  whole 
indebtedness  void.  Appellees'  counsel  contend  that 
it  did.  But  the  authority  cited  in  support  of  this 
proposition  is  squarely  against  them.  The  inhibitory 
language  of  the  constitution  is:  "And  all  bonds  or 
obligations  in  excess  of  such  amount  given  by  such 
corporation  shall  be  void.''  Vol.  16  Am.  &  Eng. 
Ency.  of  Law,  1136,  cited  by  appellees  in  support  of 
their  contention  on  this  point,  reads  thus:  "Generally 
only  that  part  of  the  indebtedness  incurred  which 
exceeds  the  constitutional  limitation  will  be  held 
void.  And  a  judgment  may  be  recovered  for  the 
bonds  first  delivered  up  to  the  amount  authorized." 
See  note  2,  3,  and  authorities  there  cited.  One  of  the 
cases  there  cited  and  largely  relied  on  by  appellees, 
is  Culbertson  v.  €ity  of  Fulton,  127  111.  30,  18  N.  E.  781, 
a  decision  made  under  a  constitution  precisely  like 
our  own  in  the  respect  involved  here,  except  the  limit 
there  is  five  per  centum.  On  page  38  that  court  said: 
"The  indebtedness,  however,  can*  only  be  regarded  as 
void  to  the  extent  of  the  amount  of  the  excess  over 
the  constitutional  limit.  Up  to  and  under  that  limit 
the  indebtedness  is  valid.  The  inhibition  operates 
upon  the  indebtedness,  and  not  upon  the  form  of  the 
debt. 

"In  the  state  of  Iowa,  which  has  a  constitutional 
provision  almost  identical  with  that  now  under  con- 
sideration, the  officers  of  a  school  district  made  a 
contract  to  build  a  schoolhouse,  for  which  the  con- 
tractors were  to  receive  $15,000.00  in  bonds  of  the 
district,  when  the  amount  of  indebtedness  which  the 
district  could  lawfully  contract  was  only  f2,057.50. 
The  supreme  court  of  that  state  say:  ^We  have  seen 
that  for  the  excess  over  the  prescribed  limit  no  right 
of  action  exists  against  the  district.  The  question 
now  arises,  is  the  district  liable  for  the  amount  of  the 
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indebtedness  within  the  restricted  limit?  We  think 
it  is.  As  we  have  seen,  the  constitutional  inhibition 
operates  upon  the  indebtedness,  not  upon  the  form  of 
the  debt.  The  district  may  become  indebted  to  the 
amount  of  |2,057.50  by  bond.  If  the  debt  exceed  that 
amount,  it  is  void  as  to  the  excess,  because  of  the  in- 
hibition upon  the  power  of  the  district  to  exceed  the 
limit,  and  the  bonds  as  to  the  same  excess  are  void 
because  of  the  nonexistence  of  a  valid  debt  therefor. 
But  this  restriction  does  not  extend  to  the  sum  of 
$2,057.50,  for  which  the  district  had  power  to  issue 
its  bonds.  That  sum  is  a  valid  debt.'  McPherson  v. 
Foster  Bros.,  43  Iowa  48.  ♦  ♦  ♦  It  follows,  that, 
of  the  $1,700.00,  levied  by  the  ordinance  of  August, 
1887,  for  the  completion  of  the  payment  of  the  con- 
tract price  for  the  construction  of  the  water-works, 
the  sum  of  $1,165.95  represents  an  illegal  and  uncon- 
stitutional indebtedness.  ♦  ♦  ♦  But,  where  an 
injunction  is  sought  to  restrain  a  tax  that  is  in  part 
excessive,  the  excess  may  be  enjoined  and  the  bill  dis- 
missed as  to  the  remainder."  Judgment  accordingly. 
To  the  same  effect  is  Stockdale  v.  Wayland  School  Dis- 
trict, 47  Mich.  226;  Daviess  County  v.  Dickinson,  117 
U.  S.  657;  Mix  v.  People,  72  111.  241. 
'  According  to  these  authorities,  and  we  think  they 
correctly  express  the  law,  the  appellees,  Hess  and 
Myers,  as  contractors,  had  the  valid  obligation  of  the 
appellant  to  pay  them  in  and  about  $8,000.00  for  the 
construction  of  the  school  building.  It  is  true  that 
was  only  about  half  the  contract  price.  But  the  con- 
tractors were  chargeable  with  notice  of  the  limits  on 
the  power  of  the  school  board,  and  also  with  the 
knowledge  that  the  full  contract  price  exceeded  two 
per  centum -of  the  assessed  valuation  of  the  taxable 
property  within  the  corporate  limits  of  the  town, 
when  added  to  existing  indebtedness  of  the  town. 
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Clinton  School  Tp.  v.  Lebanon  Nafl  Bank,  18  Ind.  App. 
42;  Platter  v.  Board,  etc.,  103  Ind.  360;  Bicknell  v.  Wid- 
ner  Scliool  Tp.j  73  Ind.  501;  City  of  Laporte  v.  Oanietoell^ 
etc.,  Tel.  Co.,  146  Ind,  466-75.  And  with  that  full 
knowledge  they  contracted.  They  therefore  knew 
that  if  they,  as  contractors,  should  complete  the 
building  according  to  contract,  they  must  rely  on  the 
chances  of  the  school  board  receiving  donations  of 
funds  with  which  to  pay  the  invalid  part  of  the  debt. 
And  however  remote  the  chances,  and  however  im- 
probable the  final  payment  of  the  excessive  part  of 
the  debt,  the  legal  part  was  a  sufficient  consideration 
to  support  the  building  contract.  Had  it  been  shown 
that  the  contractors,  Hess  and  Myers,  were  deceived 
as  to  the  amount  of  the  existing  indebtedness  of  the 
town,  or  the  amount  of  the  assessed  valuation  of  the 
property,  of  the  town,  through  the  fraud  and  circum- 
vention of  the  school  trustees  of  the  town,  by  which 
the  contractors  were  induced  to  enter  into  the  con- 
tract, and  they  had  taken  the  proper  steps  to  rescind, 
we  might  have  a  very  different  question  before  us. 
Our  conclusion  is  that  the  building  contract  is  not 
illegal,  and  is  not  void,  but  is  binding.  In  view  of 
the  fact  that  all  the  estimates  were  promptly  paid  to 
the  contractors,  and  in  view  of  the  fact  that  the  school 
board  of  the  town  went  on  and  completed  the  build- 
ing, and  paid  for  it  more  money  than  the  original  con- 
tract price,  indicates  that  there  must  have  been  some 
other  reason  for  the  abandonment  of  the  contract  by 
the  contractors  than  a  fear  that  they  would  not  be 
paid,  and  that  they  could  not  enforce  payment.  Be 
that  as  it  may,  the  building  contract  was  not  void, 
but  was  valid,  and  furnished  a  sufficient  considera- 
tion for  the  bond  sued  on. 

The  third  conclusion  of  law  is  wrong,  because  the 
facts  found  show  that  after  the  material  left  on  the 
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ground  by  the  contractors  was  used  by  the  appellant 
in  the  building,  the  cost  of  completing  the  building 
was  more  than  the  contract  price,  and,  instead  of 
getting  pay  for  that  material,  Hess  and  Myers  are 
bound  by  the  contract  to  pay  that  difference  to  ap- 
pellant. 

No  question  is  raised  as  to  the  second  conclu- 
sion, but  it  is  right  anyway,  because,  when  taking 
all  the  money  paid  to  the  contractors  on  the  work 
from  time  to  time,  and  adding  that  amount  to  the 
cost  and  exi>ense  appellant  was  to  in  completing  the 
building,  it  amounts  to  $3,102.85  in  excess  of  the  con- 
tract price,  and  this  sum  the  contract  binds  the  con- 
tractors to  pay  to  appellant.  And  the  contract,  as 
that  finding  likewise  shows,  binds  them  to  pay  ap- 
pellant flO.OO  a  day  for  every  day  the  completion  of 
the  building  was  delayed  beyond  the  contract  time 
for  completion,  and  the  finding  shows  that  to  have 
been  360  days.  The  judgment  is  reversed,  and  the 
cause  remanded,  with  instructions  to  restate  the  con- 
clusions of  law  in  accordance  with  this  opinion,  and 
to  render  judgment  thereon  in  favor  of  the  plaintiff. 
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[No.  18,481.    Filed  October  12,  1898.] 

ATTAOmaorr  and  Oabnishmsnt.  — Judgment— 12e«  Ac^f^tdicata, -^ 
Whether  property  is  liable  to  attachment  or  garnishment  is  a  ques- 
tion to  be  determined  by  the  court  in  which  the  proceeding  is 
pending,  and  the  question  is  res  adjudicata  after  judgment,  and 
the  same  is  oondusiye  until  vacated  or  set  aside,    p.  f43, 

Mmndaxus.— Judgment— Action  to  Correct  Error,— An  action  in 
mandamus  will  not  lie  to  correct  an  error  in  a  decision  or  judgment 
of  a  judicial  tribunal,  where  the  court  had  jurisdiction  of  the  par- 
ties and  of  the  subject-matter  of  the  action,  the  only  remedy  in 
snoh  action  is  by  appeal,    p.  X4S, 
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From  the  Madison  Circuit  Court.    Reversed. 

Herman  F.  Willkie  and  Henrietta  Willkie^  for  ap- 
pellant. 
OoodykoontSy  Ballard  <S;  Campbell,  for  appellee. 

Monks,  J. — It  appears  from  the  record  that  one 
Plowman  commenced  an  action  against  the  relator, 
Branchy  before  a  justice  of  the  peace  of  Madison 
county,  to  recover  for  groceries  sold  and  delivered  to 
said  relator,  and  also  filed  an  affidavit  and  undertak- 
ing for  a  writ  of  garnishment  against  the  Pittsburg 
Plate-Glass  Company,  under  the  act  of  1897  (Acts 
1897,  p.  233).  No  affidavit  showing  any  grounds  for 
a  writ  of  attachment,  as  required  by  section  925, 
Burns'  R  S.  1894  (913  Horner  R  6.  1897)  was  filed. 
The  relator,  Branch,  filed  an  answer  setting  up  that 
he  wa^  a  resident  householder  of  Madison  county, 
Indiana,  and  that  all  of  his  property,  real  and  per- 
sonal, which  he  owned  within  and  without  the  State, 
including  the  claim  and  debt  due  from  the  Pittsburg 
Plate-Glass  Company,  was  worth  less  than  |600,  and 
claimed  the  same  as  exempt  from  execution.  No  veri- 
fied schedule  of  property  within  or  without  the  State 
was  filed  by  said  Branch,  as  provided  by  sections  725, 
726,  Burns'  R.  S.  1894  (713,  714,  Homer's  R  S.  1897). 
The  glass  company,  garnishee,  also  filed  an  answer 
admitting  its  indebtedness  to  the  relator  in  the  sum 
of  $32.30.  The  cause  was  tried  by  appellant,  as  jus- 
tice of  the  peace,  and  judgment  rendered  on  Septem- 
ber 16,  1897,  against  the  relator  for  $35.30,  and 
against  the  garnishee  for  $7.30. 

This  action  was  brought  by  the  defendant  in  that 
case,  on  the  relation  of  the  State,  against  appellant, 
as  justice  of  the  peace,  on  September  20,  1897,  four 
days  after  the  rendition  of  said  judgment,  to  compel 
him,  by  writ  of  mandamus,  to  allow  the  relator  his 
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exemption  of  $600  as  a  resident  householder,  which 
if  sustained,  would  set  aside  and  vacate  the  judgment 
of  $7.30  against  the  garnishee  defendant 

It  is  clear  that  appellant's  judgment,  in  refusing 
to  allow  the  relatpr  his  exemption  and  rendering  judg- 
ment against  the  glass  company  was  erroneous.  Hart 
y.  O^RourkCy  ante,  205;  Pomeroy  v.  Beach,  149  Ind.  511. 
Said  judgment  against  the  glass  company,  while  er- 
roneous, was  not  void.  Hart  v.  Q^Rourke,  supra.  It  is 
true  that  when  a  householder  files  his  verified  sched- 
ule, and  demands  his  exemption  from  a  sheriff  or 
constable,  such  officers,  in  appointing  an  appraiser 
and  setting  off  property  as  exempt,  do  not  act  in  a 
judicial  capacity;  but  when  a  party  to  an  action  in 
attachment  or  garnishment  claims  the  right  to  hold 
property  as  exempt  on  the  ground  that  he  is  a  resi- 
dent householder  of  this  State,  such  claim  must  be 
set  up  in  answer  to  the  proceeding  in  attachment  or 
garnishment,  and  as  a  partial  or  complete  defense 
thereto.  State,  ex  rel.  v.  Manly,  15  Ind.  8;  Perkins  v. 
Bragg,  29  Ind.  507;  Haas  v.  Shaw,  91  Ind.  384. 

In  passing  upon  the  sufficiency  of  such  answer,  and 
the  right  of  such  party  to  plead  such  facts,  and  in  the 
trial  of  said  cause,  and  as  to  the  right  of  such  party 
to  the  exemption  claimed  by  such  answer  under  the 
evidence  given,  the  court  acts  judicially.  Haas  v. 
Shaw,  supra,  pp.  392,  393.  Whether  the  property  is 
liable  to  attachment  or  garnishment  is  a  question  to 
be  tried  and  determined  by  the  court  in  which  the 
proceeding  is  pending,  and  the  question  is  res  ad- 
judicata  after  judgment,  and  the  same  is  conclusive 
until  vacated  or  set  aside.  Haas  v.  Shair,  supra,  pp. 
392,  393.  It  is  settled  law  that  mandamus  will  not 
lie  to  correct  an  error  in  a  decision  or  judgment  of  a 
judicial  tribunal;  the  only  remedy  in  such  case  is  by 
api>eal,  or  if  there  was  no  jurisdiction  and  the  judg- 
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ment  is  void,  by  injunction.  State^  ex  reL,  v.  Boards 
etc.j  131  Ind.  90,  93;  State,  ex  reL,  v.  Board,  etc.,  63  Ind. 
497,  502;  State,  ex  reL,  v.  Board,  etc.^  45  Ind.  501;  Hol- 
liday  v.  Henderson,  67  Ind.  103,  109;  Hart  v.  O^Rourke, 
supra;  Fitch  v.  Byall,  149  Ind.  554;  O^Brien  v.  Tollman, 
36  Mich.  13;  14  Am.  &  Eng.  Ency.  of  Law,  127-129; 
Elliott  App.  Proc,  Sec.  515.  It  is  true  that  a  judicial 
tribunal  may  be  compelled  to  act,  but  not  to  make  or 
refrain  from  making^a  particular  decision.  State,  ex 
reL,  V.  Board,  etc.,  supra,  p.  93;  State,  ex  reL,  v.  Engle, 
127  Ind.  457,  459;  Holliday  v.  Henderson,  supra,  p.  109; 
State,  ex  reL,  v.  Board,  etc.,  supra,  p.  507;  Elliott's  App. 
Proc.  Sec.  515;  14  Am.  &  Eng.  Ency.  of  Law,  127-129. 

As  appellant,  in  the  trial  of  said  cause,  and  in  ren- 
dering his  decision  and  judgment  as  to  the  relator^s 
right  to  an  exemption,  and  as  to  the  judgment  against 
the  garnishee,  as  well  as  in. the  main  action,  acted  in 
a  judicial  capacity,  in  which  capacity  he  had  jurisdic- 
tion of  the  subject-matter  of  the  action  and  the  par- 
ties, it  follows  that  his  decision  and  judgment  in  said 
cause,  even  though  erroneous,  cannot  be  corrected  by 
mandamus. 

If  appellant  is  compelled  by  a  writ  of  mandamus  to 
allow  the  relator  his  exemption  as  a  householder,  it 
would  result  in  setting  aside  and  vacating  the  judg- 
ment for  17.30  against  the  glass  company,  garnishee 
defendant,  and  would  be  correcting  an  erroneous  de- 
cision of  a  judicial  tribunal  by  mandamus.  Under 
the  authorities  cited  this  cannot  be  done. 

It  follows  that  the  court  erred  in  sustaining  ap- 
pellee's demurrers  to  each  paragraph  of  the  return  to 
the  alternative  writ,  and  in  overruling  the  demurrer 
to  the  petition  and  alternative  writ.  Judgment  re- 
versed, with  instructions  to  overrule  the  demurrer  to 
each  paragraph  of  the  return^  and  to  sustain  the  de- 
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murrer  to  the  petition  and  alternative  writ,  and  for 
farther  proceedings  not  inconsistent  with  this  opin- 
ion. 


Crist  et  al.  v.  The  Wayne  International  Build-  iisrss 

iNG  AND  Loan  Association.  ^-^' 

151    «g 

[No.  18,552.    FUed  October  12,  18»8.]  Ig-^ 

Appbal  and  BBROR.^Pariies^-^urudiction.^The  Supreme  Court     \q]    j^ 
has  no  jurisdiction  of  an  appeal  taken  in  vacation  from  a  judgment     ^  ^ 
where  the  principal  party  against  whom  the  judgment  was  ren- 
dered is  not  made  a  party  to  the  appeal. 

Prom  the  Huntington  Circuit  Court.  Appeal  dis- 
missed. 

Thomas  O.  Smithy  for  appellants. 
Jam^es  M.  Hatfield  and  Ortffith  &  FlinUy    for  ap- 
pellee. 

McCabe,  J. — ^The  appellee  sued  the  appellant  Ly- 
man C.  Crist,  and  Jennie  Crist,  who  is  not  made  a 
party  to  this  appeal,  to  recover  a  judgment  upon  a 
bond  executed  by  said  Jennie  for  $700.00,  and  to  fore- 
close a  mortgage  upon  certain  real  estate  executed 
by  both  of  them  to  secure  the  payment  of  said  bond, 
and  to  obtain  the  appointment  of  a  receiver.  On  her 
application  the  other  appellant  herein,  Minnie 
Pashong,  was  made  a  party  defendant,  she  claiming 
an  interest  in  said  real  estate,  and  filed  a  cross-com- 
plaint setting  up  such  interest.  Issues  were  formed 
upon  such  cross-complaint  and  upon  the  complaint. 
The  Grists  were  husband  and  wife.  The  issues  formed 
were  tried  by  the  court,  resulting  in  a  special  finding 
of  the  facts  upon  which  the  court  stated  conclusions 
of  law  leading  to  judgment  against  all  the  defendants 
and  a  decree  foreclosing  the  mortgage. 

Numerous  errors  are  assigned  by  the  appellant. 
But  we  are  met  with  an  objection  by  the  appellee  to 
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the  consideration  of  such  errors  on  the  ground  that 
one  of  the  parties  to  the  judgment,  and  the  principal 
party  against  whom  the  judgment  was  rendered,  has 
not  been  made  a  party  to  this  appeal,  and,  for  that 
reason,  it  moves  to  dismiss  the  appeal.  This  being  a 
vacation  appeal,  the  act  approved  March  9,  1895 
(Acts  1895,  p.  179),  does  not  apply.  The  defect  men- 
tioned goes  to  the  jurisdiction  of  this  court  over  the 
appeal. 

In  the  title  of  the  cause,  immediately  preceding  the 
assignment  of  errors,  after  naming  the  appellee,  the 
following  words  appear  immediately  after  appellee's 
name,  to  wit:  ^^And  Jennie  Crist  not  joining  in  this 
appeal."  If  this  language  could  even  be  construed  to 
mean  that  she  is  or  was  an  appellee,  and  that  she  de- 
clined to  join  in  the  appeal,  it  would  be  insufficient, 
because  appellees  never  join  in  appeals,  and  never 
decline  to  join  therein.  Appeals  are  prosecuted  with- 
out consulting  the  wishes'  of  appellees.  Besides,  ap- 
pellant's attorney,  in  writing  out  the  assignment  of 
errors,  was  only  authorized  to  speak  for  the  appel- 
lant, and  had  no  authority  to  speak  or  write  for  the 
appellee  and  say  that  she  did  not  join  in  the  appeal. 
The  only  way  to  bring  the  appeal  within  the  jurisdic- 
tion of  this  court  was  to  join  all  the  co-parties  to  the 
judgment,  or  judgment  defendants,  as  appellants, 
and  then  Jennfe  Crist  could  have  declined  to  join  in 
the  appeal;  or  failing  so  to  decline,  she  would  be  re- 
garded as  having  joined,  and  then  the  jurisdiction  of 
this  court  over  the  appeal  would  have  been  complete. 
Section  647,  Burns'  R.  S.  1894  (636  Horner's  R.  S. 
1897);  Gregory  v.  Smith,  139  Ind.  48;  Vordermark  v. 
Wilkinson,  142  Ind.  142;  Lee  v.  Mozingo,  143  Ind.  667; 
Abshire  v.  Williamson,  149  Ind.  248. 

For  failure  of  appellants  to  comply  with  this  statu- 
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tory  requirement,  this  court  is  without  jurisdiction 
over  the  appeal,  and  it  therefore  must  be,  and  is,  dis- 
missed. 


Fkbner  v.  The  State. 

[No.  18,646.    Filed  October  12,  1898.] 

Dbntjbtuy. — Practicing  Without  Licente.^Affldamt  and  Informal 
tion, — ^An  afBdavit  and  iiiformation  charging  a  person  with  prac- 
ticing dentistry  without  first  having  '^obtained  and  procured  a 
certificate  of  qualification  and  registration  so  to  do,  from  the  boaxd 
of  dental  examiners"  and  without  being  registered  according  to 
law  is  not  bad  for  failing  to  negative  the  granting  of  a  special  per- 
mit to  such  person,    pp.  ^47-24^. 

BAMR.-^License.^CoMtitutional  I4io.— Section  5596,  Bums'  R.  8. 
1894,  providing  for  the  appointment  of  a  board  of  dental  examiners 
by  the  Indiana  State  Dental  Association  is  not  in  violation  of  sec- 
tion 28  of  article  1  of  the  constitution  forbidding  the  granting  of 
privileges  which  shall  not,  upon  the  same  terms,  equaUy  belong  to 
aU  citizens,    pp.  f ^,  260, 

Samb. — License — Appeal, — Conetitutional  Law. — The  act  of  March  7» 
1887,  section  5595,  et  «eg..  Bums'  R.  S.  1894  (Acts  1887,  p.  58),  regu- 
lating the  practice  of  dentistry  and  providing  for  the  appointment 
of  a  board  of  examiners  is  not  unconstitutional  for  failing  to  ex- 
tend the  right  of  appeal  from  the  decisions  of  such  board,   p,  260. 

Sake,— 'Practice  of  Dentistry  Without  l4eeftM.~J?i;idenoe.— Evidence 
that  defendant  leased  and  occupied  rooms  for  several  months  for 
the  declared  purpose  of  practicing  dentistry;  that  he  had  done 
dental  work  for  three  or  more  persons;  that  at  times  he  engaged  in 
filling  teeth,  and  at  other  times  did  work  at  the  bench,  is  sufficient 
to  support  the  verdict  that  defendant  engaged  in  the  practice  of 
dentistry,  in  a  prosecution  for  practicing  dentistry  without  a 
license,    p.  260, 

From  the  Jay  Circuit  Court.    Afflrmed. 

D.  r.  Taylor  find  John  M.  Smithy  for  appellant. 
W.   A.   Ketchanij   Attorney-General,    and    Merrill 
MooreSy  for  State. 

Hackney,  C.  J. — The  appellant  was  charged  by  in- 
formation with  having  on  the  Ist  day  of  July,  1897, 
and  continuously  thereafter  until  the  Ist  day  of  Jan- 
uary,  1898,  unlawfully  practiced  dentistry  without 
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having  first  "obtained  and  procured  a  certificate  of 
qualification  and  registration  so  to  do,  from  the  Board 
of  Dental  Examiners,"  and  without,  during  the  period 
aforesaid,  being  lawfully  registered  according  to  law, 
and  not  then  and  there,  nor  during  any  part  of  said 
I>eriod,  being  a  lawfully  registered  surgeon  or  physi- 
cian engaged  in  the  practice  of.  medicine  or  surgery. 
The  charge  is  based  upon  sections  5595  et  seq,,  Burns' 
R.  S.  1894,  the  first  of  which  provides  that  "it  shall  be 
unlawful  for  any  one  to  practice  dentistry  ♦  •  ♦ 
without  being  registered  according  to  the  provisions  of 
this  act."  Other  provisions  require  a  board  of  examin- 
ers to  grant  certificates  of  registration  to  certain  ap- 
plicants, and  certificates  of  qualification  and  registra- 
tion to  others.  Section  5601,  Burns'  R.  S.  1894,  pro- 
vides that  "Any  member  of  the  Board  of  Examiners 
may  grant  a  permit  to  practice  dentistry  to  any  per- 
son who  shall  file  with  said  member  his  application 
therefor,  but  such  permit  shall  only  be  valid  until  the 
next  meeting  of  said  board."  It  is  urged  that  the 
charge  was  subject  to  the  appellant's  motion  to  quash 
by  reason  of  the  failure  to  negative  the  granting  of 
the  special  ]>ermit  authorized  by  the  section  just 
quoted. 

We  think  it  quite  clear  that  it  is  made  a  crime  to 
practice  dentistry  "without  being  registered."  Reg- 
istry, within  the  purpose  of  the  law,  relates  to  the 
permanent  authority  to  practice  dentistry,  and  the 
temporary  permit  is  only  a  protection  until  the  board 
shall  meet  to  make  the  registry.  The  permit  would 
be  a  bar  to  a  prosecution,  and  available  as  a  defense 
to  a  charge  of  practicing  without  registry.  The  in- 
formation is  sufficient  to  charge  the  absence  of  reg- 
istry, although  it  may  unnecessarily  charge  the  fail- 
ure to  procure  a  certificate  of  qualification  and  reg- 
istration.   The  one  question  upon  the  motion,  there- 
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fore,  is,  should  the  possession  of  a  special  permit  have 
been  negatived?  Exceptions  in  the  nature  of  a  de- 
fense, and  those  not  a  part  of  the  clause  creating  the 
offense,  but  made  by  another  section  of  the  statute, 
need  not  be  negatived  in  the  charge,  and  need  not  be 
proved  by  the  State.  Russell  v.  StatCy  50  Ind.  174; 
State  V.  MaddoXj  74  Ind.  105 ;  Mergentheir/l  v.  Stat^^ 
107  Ind.  667;  Hewitt  v.  StcUe,  121  Ind.  245;  People 
V.  Phippin,  70  Mich.  10,  37  N.  W.  888;  Harding  v. 
People^  10  Colo.  887,  ISPac.  727;  Logan  v.  State^  6 
Texas  App.  306;  Hale  v.  State,  61  N.  E.  (Ohio)  154; 
Bishop's  New  (Mm.  Proc.  638,  639.  The  exception 
here  is  inde]>endent  of  the  clause  creating  the  offense, 
and  was  not  required  to  be  negatived. 

It  is  insisted,  also,  that  section  5596,  Burns'  R.  S. 
1894,  is  unconstitutional,  as  in  violation  of  section 
23,  article  1  of  the  state  constitution,  forbidding  the 
granting  of  privileges  which  shall  not,  upon  the  same 
terms,  equally  belong  to  all  citizens,  fiaid  section 
provides  for  the  appointment  of  a  board  of  exam- 
iners consisting  of  five  members,  three  of  whom 
to  be  chosen  by  the  Indiana  State  Dental  Associa- 
tion. By  this  provision,  it. is  claimed,  a  special  privi- 
lege is  given  the  Indiana  State  Dental  Association 
of  naming  members  of  the  Board  of  Examiners  and 
prescribing  the  standard  of  (|ualification.  It  is  not 
necessary  that  members  of  the  association  shall  be 
appointed  upon  the  board.  Whether  the  law  itself 
should  prescribe  the  standard  of  qualification,  and 
whether  it  does  so,  are  questions  not  presented.  It  is 
not  objected  that  the  law  discriminates  against  the 
appellant  in  extending  the  right  to  practice  den- 
tistry, but  it  is  that  it  discriminates  in  favor  of  the 
dental  association  in  permitting  it  to  exercise  official 
duties.  The  power  to  appoint  is  in  the  nature  of  a 
duty,  rather  than  a  privilege.    It  may  not  be  said  to 
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be  a  special  privilege  any  more  than  that  conferred 
upon  circuit  judges  to  appoint  city  commissioners  or 
a  drainage  commissioner,  or  that  the  Governor,  the 
president  of  the  state  university,  superintendents  of 
common  schools  shall  be  members  of  the  State  Board 
of  Education,  or  in  many  other  instances  where  non- 
judicial functions  are  imposed  upon  judicial  officers^ 
or  nonexecutive  functions  are  cast  upon  the  execu- 
tive, or  where  men,  by  reason  of  their  learning,  are 
designated  to  perform  a  service  to  the  public.  Long 
ago,  Mr.  Justice  Washington  said  of  the  phrase 
"privileges  and  immunities,"  as  employed  in  the  fed- 
eral constitution:  "We  feel  no  hesitation  in  confining 
these  expressions  to  those  privileges  and  immuni- 
ties which  are,  in  their  nature,  fundamental;  which 
belong,  of  right,  to  the  citizens  of  all  free  govern- 
ments; and  which  have,  at  all  times)  been  enjoyed  by 
the  citizens  of  the  several  states  which  compose  the 
union,  from  the  time  of  their  becoming  free,  independ- 
ent, and  sovereign."  These,  he  said,  may  be  "com- 
prehended under  the  following  general  heads:  protec- 
tion by  the  government;  the  enjoyment  of  life  and  lib: 
erty,  with  the  right  to  acquire  and  possess  property 
of  every  kind,  and  to  pursue  and  obtain  happiness 
and  safety;  subject,  nevertheless,  to  such  restraints 
as  the  government  may  justly  prescribe  for  the  gen- 
eral good  of  the  whole."  Cor  field  v.  Coryell,  4  Wash. 
(U.  S.)  371.  If  more  were  included,  the  General  As- 
sembly would  be  denied  the  right  to  appoint  to  office^ 
because  the  appointee  would  enjoy  a  privilege  not 
enjoyed  by  another.  Every  man  appointed  to  an  of- 
fice, in  a  sense  enjoys  a  privilege  not  enjoyed  by  an- 
other, but  the  appointment  does  not  deprive  any  other 
citizen  of  a  privilege;  on  the  contrary,  the  appointee 
is  an  instrument  of  the  government  to  protect  such 
other  citizen  in  his  rights. 
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It  has  been  suggested,  rather  than  argued,  that 
the  act  in  question  does  not  afford  due  process  of 
law,  in  that  it  fails  to  extend  the  right  of  appeal  from 
decisions  by  the  board.  It  may  be  seriously  doubted 
if  one  who  does  not  seek  a  decision  of  the  board 
may  complain  that  he  could  not  appeal  from  its  ac- 
tion. It  may  be  suggested,  also,  that  the  general  rule 
is  that  appeals  are  recognised  as  allowable  only  from 
judicial  decisions,  and  boards  of  the  character  of  that 
in  question  do  not  render  judicial  decisions.  State,  ex 
rel,  V.  WebstcTy  150  Ind.  607. 

It  is  further  objected  that  the  evidence  did  not  sup- 
port the  verdict  that  the  appellant  engaged  in  the 
practice  of  dentistry.  It  showed  that  the  appellant 
leased  and  occupied  rooms  for  several  months  for  the 
declared  purpose  of  practicing  dentistry;  that  he  had 
done  dental  work  for  three  or  more  persons;  that  at 
times  he  engaged  in  filling  teeth,  and  at  other  times 
did  dental  work  at  the  bench.  This  we  regard  as 
sufBcient  to  require  the  inference  that  he  engaged 
in  the  practice.  Benham  v.  State,  116  Ind.  112.  The 
judgment  is  affirmed. 


McIntosh  v.  The  State. 

[No.  18,580.    FUed  October  18,  18W.]  \m^^\\ 

iKBrntUcnoNg. — When  Evidence  is  Not  in  the  Hecord,— Where  the  evi-   ISTIbwj 
denoe  is  not  in  the  record  the  Supreme  Court  will  not  consider   IS — ^ 
instructions  erroneous  if  they  could  have  been  correct  under  the 
issues  upon  any  supposable  state  of  the  evidence,   p.  253. 

. — Criminal  Law. — Weight  of  Defendant* a  Evidence. — No  error 
was  committed  in  instructing  the  jury  in  the  trial  of  a  criminal  action 
that  defendant  was  a  competent  witness  in  his  own  behalf,  but 
that  the  jury  were  the  judges  of  the  weight  which  ought  to  be  given 
to  his  testimony,  and  that  in  deciding  upon  such  weight  they  should 
take  into  consideration  all  the  facts  and  circumstances  surround- 
ing the  case,  as  disclosed  by  the  evidence,  and  give  defendant's 
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testimony  such  weight  only  as  they  believed  it  to  be  entitled  to  in 
view  of  all  the  facts  and  circumstances  proved  on  the  trial,  p. 

.    £SS. 

Instructions. — Weight  of  Defendants  Evidence, — Criminal  Law,  — ^An 
instruction  given  to  the  jury  in  the  trial  of  a  criminal  action  that  the 
law  gives  the'  person  accused  of  crime  the  right  to  testify  in  his  own 
behalf,  but  his  credibility,  and  the  weight  to  be  given  to  his 
testimony  are  matters  exclusively  for  the  jury,  and  that  the  jury 
has  the  right  to  take  into  consideration  the  manner  of  his  testify- 
ing, the  reasonableness  or  unreasonableness  of  his  account  of  the 
transaction,  and  his  interest  in  the. result  of  the  case  as  affecting 
his  credibility,  and  that  they  are  not  required  to  receive  blindly  the 
testimony  of  such  accused  person  as  true,  nor  to  disregard  it,  but 
to  give  it  due  consideration,  and  determine  whether  or  not  his 
statements  are  true,  and  made  in  good  faith,  or  only  for  the  purpose 
of  avoiding  conviction,  is  not,  standing  alone,  a  complete  or  ac- 
curate statement  to  the  jury  of  the  rules  for  weighing  defend- 
ant's testimony,  and  is  open  to  criticism  in  that  it  singles  out  de- 
fendant and  directs  the  advice  and  admonition  alone  to  his  testi- 
mony; but  in  the  absence  of  the  evidence,  and  when  considered 
with  the  other  instructions  properly  defining  the  weight  to  be  given 
to  defendant*s  evidence,  the  Supreme  Court  cannot  say  that  de- 
fendant was  prejudiced  in  any  of  his  substantial  rights  therel^. 
pp.  £5S'266. 

Same.— IfiMt  Be  Construed  Together, — Instructions  must  be  consid- 
ered as  a  whole,  and  not  in  detached  fragments,  and  when  so  con- 
sidered, if  they  can  be  said  to  present  the  law  upon  the  question  to 
which  they  were  directed  with  reasonable  clearness  or  accuracy,  it 
will  not  be  presumed  that  the  jury  was  misled  thereby,  al- 
though it  may  be  said  that  some  particular  instruction,  or  part 
thereof,  considered  alone,  was  erroneous,  or  was  liable  to  be  mis- 
understood by  the  jury,    p,  $66, 

Same. — Reasonable  Doubt, — Criminal  Law, — Instructing  the  jury  in 
the  trial  of  a  Criminal  cause  that  it  was  not  the  intention  of  the 
court  by  the  w6rds  ''reasonable  doubt,"  to  declare  that  a  bare  pos- 
sibility of  innocence  would  acquit,  and  that  "where  a  circumstance 
is  of  a  doubtful  character,  or  doubtful  in  its  bearings,  you  are  to 
give  the  accused  the  benefit  of  the  doubt;  if,  however,  all  the  facts 
established  necessarily  lead  the  mind  to  the  conclusion  that  the 
defendant  is  guilty,  though  there  be  a  possibility  that  he  is  innocent, 
you  should  find  him  guilty,"  is  not  reversible  error,  where  the  jury 
was  clearly  and  correctly  informed  upon  the  subject  of  reasonable 
doubt  in  other  instructions  given,   pp.  257-259, 

From  the  Cass  Circuit  Court.    Affirmed. 
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Lairy  &  Mahoney  and  McConnell  &  Jenhines^  for 
appellant 

William  A.  Ketcham^  Attorney-General,  O.  S.  Kist- 
ler  and  F.  M.  Kistlevj  for  State. 

Jordan,  J. — Appellant  was  charged  by  indictment, 
tried  by  a  jury,  and  convicted  of  murder  in  the  first  de- 
gree, and  his  punishment  fixed  at  imprisonment  in  the 
State  prison  for  life,  and,  over  his  motion  for  a  new 
trial,  judgment  was  rendered  accordingly,  Thp  only 
reasons  which  are  urged  for  a  reversal  of  this  judg- 
ment are  that  the  trial  court  erred  in  giving  instruc- 
tions number  fourteen,  fifteen,  twenty,  and  thirty.  The 
evidence  upon  which  appellant  was  convicted  has  not 
been  certified  to  this  court.  Therefore,  in  accordance 
with  the  well  settled  rule,  we  will  not  consider  the 
instructions  erroneous  if  they  would  have  been  correct 
under  the  issues  upon  any  supposable  state  of  the  evi- 
dence. Johns  V.  Statey  104  Ind.  557 ;  Wenning  v.  Teepky 
144  Ind.  189. 

By  the  fourteenth  instruction,  the  court  advised  the 
jury  that,  under  the  law,  the  defendant  was  a  compe- 
tent witness  in  his  own  behalf,  but  that  they  were  the 
judges  of  the  weight  which  ought  to  be  given  to  his 
testimony,  and  that,  in  deciding  upon  such  weight, 
they  should  take  into  consideration  all  the  facts  and 
circumstances  surrounding  the  case,  as  disclosed  by 
the  evidence,  and  give  defendant's  testimony  such 
weight  only  as  they  believed  it  to  be  entitled  to  in 
view  of  all  the  facts  and  circumstances  proved  on  the 
trial,  fiurely  this  instruction,  so  far  as  it  professed 
to  go,  cannot  be  said  to  be  prejudicial  to  the  appel- 
lant. 

Charge  number  fifteen  is  as  follows:  "The  law  gives 
persons  accused  of  crime  the  right  to  testify  in  their 
own  behalf,  but  their  credibility,  and  the  weight  to  be 


254  SUPREME  COURT  OP  INDIANA, 

Mcintosh  V.  The  State. 

given  to  their  testimony  are  matters  exclusively  for 
the  jury.  Therefore,  in  weighing  the  testimony  of 
the  defendant  in  this  case,  you  have  the  right  to  take 
into  consideration  the  manner  of  his  testifying,  the 
reasonableness  or  unreasonableness  of  his  account  of 
the  transaction,  and  his  interest  in  the  result  of  the 
case  as  affecting  his  credibility.  You  are  not  re- 
quired to  receive  blindly  the  testimony  of  such  ac- 
cused person  as  true,  neither  are  you  at  liberty  to  dis- 
regard his  testimony,  but  you  are  to  give  it  due  con- 
sideration, and  to  determine  whether  or  not  his  state- 
ments are  true,  and  made  in  good  faith,  or  only  for  the 
purpose  of  avoiding  conviction,^'  It  is  contended  by 
counsel  for  appellant  that  this  instruction,  in  effect, 
informed  the  jury  that,  as  a  legal  rule,  the  testimony 
of  the  defendant  was  not  entitled  to  as  much  weight 
as  that  of  other  witnesses,  or,  in  other  words,  that 
his  testimony  must  be  tested  by  a  more  rigid  rule 
than  that  which  is  applicable  to  other  witnesses.  Ap- 
pellant's insistence  is  that  the  court,  by  advising  the 
jury  that  they  were  not  required  to  receive  blindly  the 
testimony  of  the  accused  as  true,  cast  discredit  in  the 
minds  of  the  jury  upon  his  testimony.  It  appears, 
however,  that  the  court,  in  the  same  charge,  told  the 
jury  that  they  were  not  at  liberty  to  disregard  the 
testimony  of  the  defendant,  but  must  give  it  due  con- 
sideration, and  determine  whether  or  not  his  state- 
ments were  true.  This  part  of  the  instruction,  cer- 
tainly, was  as  favorable  to  the  defendant  as  he  could 
desire.  It  must  be  evident,  also,  if  the  jury  blindly 
received  his  testimony  as  true,  it  would  be  the  equiv- 
alent of  their  receiving  or  accepting  it  as  it  came  from 
his  lips,  without  the  exercise  upon  their  part  of  any 
judgment  in  the  determination  of  its  truth  or  falsity. 
Certainly,  an  admonition  to  the  jury  against  acting  in 
such  a  manner  in  receiving  the  testimony  of  the  de- 
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fendant,  or  that  of  any  other  witness  in  the  case,  if 
the  court  under  the  circumstances  deemed  it  essen- 
tial, would  be  proper.  When  the  accused  made  him- 
self a  witness  in  his  own  behalf,  his  testimony  be- 
came subject  to  the  same  rules  as  other  witnesses,  and 
his  interest  or  lack  of  interest  in  the  result  of  the 
trial,  his  manner  of  testifying,  the  reasonableness  or 
unreasonableness  of  his  statements,  and  all  other 
facts  or  circumstances  disclosed  by  the  evidence  in 
the  case,  which  could  in  any  manner  aid  the  jury  in 
weighing  his  testimony,  were  matters  which  they 
were  authorized  to  consider  in  testing  the  weight  or 
credibility  thereof.  The  statements  of  the  defendant, 
as  a  witness  in  the  case,  were  subject  to  the  same 
tests  as  that  of  other  witnesses,  no  more  or  no  less. 
Anderson  v.  StatCy  104  Ind.  467 ;  Deal  v.  State,  140  Ind. 
354. 

While  this  instruction  standing  alone  cannot  be  said 
to  be  a  complete  or  accurate  statement  to  the  jury  of 
the  rules  by  which  they  ought  to  be  guided  in  weigh- 
ing the  testimony  of  the  defendant,  and  while  it  may 
also  be  said  that  it  is  possibly  open  to  the  criticism 
that  it  singles  out  the  defendant,  and  directs  the  ad- 
monition or  advice  therein  given  alone  to  his  testi- 
mony, yet,  in  the  absence  of  the  evidence,  we  would 
not  be  in  a  position  to  adjudge  that  appellant  was 
prejudiced  in  any  of  his  substantial  rights  thereby. 
But,  aside  from  this  view  of  the  question,  the  court, 
by  instruction  number  eighteen,  given  at  the  request 
of  the  defendant,  instructed  the  jury  that  it  was  their 
duty  to  consider  the  defendant's  testimony,  together 
with  all  of  the  other  evidence  in  the  case;  and,  while  it 
was  their  right  to  consider  his  interest  in  the  result  of 
the  suit,  still  they  were  not,  on  that  account,  author- 
ized to  disregard  his  evidence;  neither  should  they  dis- 
regard it  because  he  was  charged  with  the  crime  de- 


256  SUPREME  COURT  OF  INDIANA, 

Mcintosh  V.  The  State. 

scribed  in  the  indictment.  The  court  in  this  charge 
further  informed  the  jury  that,  under  the  law,  the  de- 
fendant had  the  right  to  testify  in  his  own  behalf, 
and  that  they  should  consider  and  weigh  his  testi- 
mony, in  the  determination  of  his  guilt  or  innocence, 
in  like  manner  as  that  of  any  other  witness,  and  to 
give  to  it  such  weight  as  in  their  opinion  it  merited; 
and  if,  from  all  of  the  evidence,  when  so  considered 
together,  they  had  a  reasonable  doubt  of  the  defend- 
ant's guilt,  they  should  acquit  him. 

By  instruction  number  twenty-four,  given  also  at  the 
request  of  the  defendant,  the  jurors  were  advised  that 
they  were  not  at  liberty  to  discredit  the  defendant's 
testimony  because  he  is  the  defendant,  but  that  it  was 
their  duty  to  consider  it  in  the  light  of  all  the  evidence 
and  circumstances  in  the  case,  and  if  his  evidence, 
when  so  considered,  together  with  the  other  evidence 
in  the  case,  raised  in  their  minds  a  reasonable  doubt  of 
his  guilt,  it  would  be  their  sworn  duty  to  acquit  him. 
Under  a  well  settled  rule,  the  initial  and  essential 
question  in  every  case  where  error  is  based  upon  in- 
structions given,  is,  was  the  jury  thereby  misled  to  the 
prejudice  of  the  complaining  party?  Thompson, 
Charging  the  Jury,  section  131.  The  rule  is  well  as- 
serted and  repeatedly  affirmed  in  many  .of  the  de- 
cisions of  this  court,  that  instructions  ought  to  be  con- 
sidered and  construed  as  a  whole,  and  not  in  de- 
tached fragments;  and  when  so  considered,  if  they  can 
be  said  to  have  presented  the  law  to  the  jury  upon  the 
particular  point  or  question  to  which  they  were  di- 
rected, with  reasonable  clearness  and  accuracy,  it  will 
not  be  presumed  that  the  jury  were  misled  thereby, 
even  though  it  may  be  said  that  some  particular  one 
of  the  instructions,  or  part  thereof,  considered  alone, 
unexplained  or  unqualified  by  the  others,  is  erroneous, 
or  was  liable  to  be  misunderstood  by  the  jury.    Union 
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Mutual  Life  Insurance  Co.  v.  Buchanatiy  100  Ind.  63; 
Shields  v.  StatCy  149  Ind.  395,  and  cases  there  cited; 
Elliott's  App.  Proc,  section  648.  When  the  two  in- 
structions, to  which  we  have  referred,  given  by  the 
court  at  the  request  of  the  appellant,  are  considered 
in  connection  with  instruction  number  fifteen,  to  which 
appellant  objects,  we  cannot  perceive  how  it  was  pos- 
sible for  the  jury  to  have  been  misled  thereby  to  his 
prejudice,  as  we  are  bound  to  presume  that  they  con- 
sidered and  acted  upon  the  instructions  as  an  entirety, 
and  were  not  controlled  by  fragments  or  isolated 
parts  thereof. 

By  instruction  number  twenty,  the  court  told  the 
jury  that  it  was  not  its  intention,  by  the  words  "reason- 
able doubt,"  to  declare  that  a  bare  possibility  of  inno- 
cence would  acquit.  The  court,  continuing  in  this  in- 
struction, said  to  the  jury:   "Where  a  circumstance  is 
of  a  doubtful  character,  or  doubtful  in  its  bearings,  you 
are  to  give  the  accused  the  benefit  of  the  doubt.    If, 
hotoeveTy  all  the  facts  established  necessarily  lead  the  mind 
to  the  conclusion  that  the  defendant  is  guilty,  though  there 
be  a  bare  possibility  that  he  is  innocent,  you  should  find 
him  guilty.'^   (Our  italics.)    It  is  the  part  of  this  charge 
in  italics  which  counsel  for  appellant  criticise,  upon 
the  ground  that  the  court  thereby  gave  the  jury  to  un- 
derstand, that  if  a  preponderance!  of  the  evidence  in 
the  case  led  them  to  believe  that  the  defendant's  guilt 
was  established,  that  they  should  find  him  guilty,  re- 
gardless of  the  fact  that  the  evidence  was  required  to 
exclude  all  reasonable  doubt  of  his  guilt  from  the 
minds  of  the  jury  before  they  could  legally  convict. 
Counsel,  in  support  of  their  assignment  of  error  as  to 
the  portion  of  the  charge  in  question,  rely  on  the  case  of 
Rhodes  v.  State,  128  Ind.  189,  where  an  instruction 
similar  to  the  one  in  dispute  was  condemned  as  erro- 
VOL.  161—17 
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neou&  But  the  question,  under  the  instructions,  as  in- 
volved in  the  present  case,  and  as  it  was  presented  un- 
der the  circumstances  existing  in  Rhodes  v.  8tat€y  su- 
pray  can  readily  be  distinguished.  In  the  latter  case, 
as  the  opinion  therein  discloses,  the  entire  drift  of  the 
court's  charge,  on  the  subject  of  reasonable  doubt, 
was  unfavorable  to  the  accused.  The  jury,  as  it  is 
said  in  the  opinion  therein,  were  repeatedly  informed 
what  did  not  constitute  a  reasonable  doubt,  but  were 
not  advised  as  to  what  did  constitute  such  a  doubt. 
But  in  the  case  at  bar,  the  circumstances  are  certainly 
the  reverse  of  what  they  were  in  the  case  in  question. 
In  the  present  case  the  court  gave  a  number  of  in- 
structions, whereby  it,  in  language  clear  and  strong, 
informed  the  jury  what  the  law  required,  to  constitute 
a  reasonable  doubt,  and  repeatedly  and  fully  advised 
them  in  regard  to  every  feature  of  the  case  to  which 
such  a  doubt  was  applicable.  In  fact,  it  seems  that 
the  court  gave  to  the  jury  all  the  instructions  upon 
the  question  of  reasonable  doubt  which  appellant  pre- 
sented, and  the  entire  drift  of  the  instructions  relative 
to  the  question  of  reasonable  doubt,  was*  as  favorable 
to  him  as  he  could  desire;  and  when  all  of  them,  rela- 
tive to  the  doctrine  of  reasonable  doubt,  are  consid- 
ered together,  in  obedience  to  ^  the  rule  previously 
mentioned,  the  jury'  may  be  said  to  have  been  thereby 
very  fully,  clearly,  and  correctly  informed  or  ad- 
vised upon  the  subject  of  reasonable  doubt,  and  also 
as  to  the  required  tests  to  which  all  of  the  evidence 
in  the  case  must  conform  before  the  jury  could  be  jus- 
tified in  convicting  the  defendant 

It  is  evident,  then,  that  when  the  jury  conddered  all 
the  instructions  on  the  question  of  reasonable  doubt,  as 
it  must  be  presumed  they  did,  they  certainly  could  not 
have  understood,  from  that  part  of  the  charge  to 
which  appellant's  objections  apply,  that  they  were  au- 
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thorizedy  under  the  law,  to  convict  him  npon  a  mere 
preponderance  of  the  evidence.  Shields  v.  State,  8upra. 
In  reason,  then,  appellant's  contention  upon  the  point 
iuf  question  cannot  be  sustained. 

Instruction  number  thirty,  given  by  the  court,  is  as 
follows:  ^^The  defense  of  self-defense  is  one  frequently 
made  in  cases  of  this  kind,  and  it  is  one,  which  I  may 
say  to  you,  should  be  very  carefully  scrutiniteed  by  the 
jury.  The  evidence  to  this  point  should  be  carefully 
considered  and  weight  by  the  jury,  for  the  reason, 
that,  if  the  accused  in  fact  acted  in  self-defense  at  the 
time  of  the  alleged  killing,  then  he  ought  not  to  be  pun- 
ished for  such  act.  The  evidence  on  this  question  of 
self-defense  ought  to  be  carefully  considered  by  the 
jury  for  another  reason,  and  that  is  because  a  due  re- 
gard for  the  ends  of  justice,  and  the  peace  and  welfare 
of  society  demands  it,  to  the  end  that  parties  charged 
with  crime  may  not  make  use  of  the  plea  of  self- 
defense  as  a  means  to  defeat  the  ends  of  justice,  and 
a  shield  to  protect  them  from  criminal  responsibility 
in  case  of  violation  of  the  law.''  Appellant's  objec- 
tion to  this  charge  is  that  it  necessarily  tended  to  cast 
discredit  and  suspicion  upon  the  defense  interposed 
by  liim,  namely,  that  of  self-defense. 

An  instruction  similar  to  the  one  in  question,  rela- 
tive to  the  defense  of  insanity  as  interposed  to  the 
charge  of  murder,  was  approved  by  this  court  in  Saw- 
yer  v.  Stctte^  35  Ind.  80;  and  a  like  caution  given  by 
the  trial  court  to  the  jury  was  also  approved  in  San- 
ders V.  State^  94  Ind.  147;  while  in  the  appeal  of  Asz- 
man  v.  Siatey  123  Ind.  347,  the  same  instruction  was 
by  a  divided  court  criticised,  upon  the  ground  that  it 
could  not  be  said  to  embrace  a  statement  of  any  legal 
proposition,  but  was  rather  in  the  nature  of  a  general 
disparagement  of  the  defense  of  insanity,  pleaded  by 
the  accused  in  that  case.    It  was  asserted,  however. 
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that  a  case  might  possibly  arise  in  which  such  a  state- 
ment by  the  court  could  be  properly  made;  but  the 
court  passed  the  question  without  deciding  whether 
the  charge  in  controversy  constituted  reversible  er- 
ror. In  the  absence  of  the  evidence  in  this  case,  we 
are  unable  to  sav  that  the  trial  court  was  not  war- 
ranted  in  giving  to  the  jury  the  caution  which  it  did 
by  the  charge  in  dispute;  neither  are  we,  in  the  ab- 
sence of  the  evidence,  in  a  position  to  decide  that  ap- 
pellant was  prejudiced  in  any  manner  by  the  instruc- 
tion in  controversy. 

The  statute  forbids  us  to  reverse  a  judgment  in  a 
criminal  case  except  for  errors  of  the  trial  comrt 
which,  in  our  opinion,  prejudiced  the  defendant  in  his 
substantial  rights.  Section  1964,  Burns'  R.  S.  1894 
(1891,  R.  S.  1881).  While  the  trial  court  ought  not  in 
any  manner,  in  its  charge  to  the  jury,  to  disparage  nor 
cast  suspicion  upon  any  legitimate  defense  interposed 
in  an  action,  still  if  necessary,  in  the  interest  of  justice, 
it  is  certainly  the  right  and  duty  of  the  judge  to  give 
to  the  jury  such  advice  and  such  caution  as  will  aid 
them  in  arriving  at  a  true  and  just  decision  in  the 
case.  The  record  in  this  cause,  for  the  reasons  stated, 
does  not  disclose  any  error  which  would  entitle  ap- 
pellant to  a  reversal.  The  judgment  is  therefore  af- 
firmed. 
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The  State,  ex  rel.  Harrison,  v.  Menauoh  et  al. 

[No.  18,e09.    Filed  July  1,  1898.     Rehearing  denied  Oct  14,  1808.] 

CJoNsrmjTlONAL  La  w.— rcniire  of  Office,— Township  Trustees.—The  act 
of  February  25, 1897  (Acts  1897,  p.  64),  changing  the  time  of  electing 
township  trustees  from  the  first  Tuesday  after  the  first  Monday  in 
November,  1898,  to  the  first  Tuesday  after  the  first  Monday  in  No- 
vember, 1900,  and  every  four  years  thereafter,  is  a  valid  exercise  of 
legislative  power,  and  is  not  unconstitutional  as  extending  the  term 
of  trustees  elected  in  1894  beyond  the  period  of  four  years,  the  time 
allotted  by  the  constitution  for  the  tenure  of  an  office  created  by 
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the  legislature,  as  such  act  does  not  by  its  proTisions  extend  the 
time  of  the  incumbents,  and  if  they  continue  in  office  it  is  by  the 
provisions  of  section  3,  article  15,  of  the  constitution  that,  "When, 
ever  it  is  provided  in  this  constitution,  or  in  any  law  which  may  be 
hereafter  passed,  that  any  officer,  other  than  a  member  of  the 
Generar Assembly,  shall  hold  his  office  for  any  given  term,  the  same 
shall  be  construed  to  mean  that  such  officer  shall  hold  his  office  for 
such  term  and  until  his  successor  shall  have  been  elected  (and 
qualified." 

From  the  Whitley  Circuit  Court.    Affirmed. 

Thomas  B.  Marshall^  Wm.  F.  McNagny  and  Phil- 
emon H.  Clugstouy  for  appellant 

Hogate  &  Clarky  W.  W.  Spencer j  C.  M.  McCabe^ 
B.  E.  ChUes  and  A.  A.  AdamSj  for  appellees. 

Jordan,  J. — ^This  action  was  instituted  by  the  re- 
lator to  obtain  a  writ  of  mandate  against  appellees  to 
compel  them  to  take  the  necessary  steps  in  order  that 
an  election  might  be  held  in  Columbia  township, 
Whitley  county,  Indiana,  on  the  first  Tuesday  after 
the  first  Monday  in  November,  1898,  for  the  purpose  of 
electing  a  trustee  for  that  township.  Each  of  the  ap- 
pellees filed  a  separate  demurrer  to  the  complaint, 
which  the  court  sustained,  and  the  relator  refusing 
to  amend,  judgment  was  rendered  against  him  for 
cost.  Sustaining  these  several  demurrers  constitutes 
the  errors  assigned  in  this  court. 

The  only  questions  raised  and  discussed  by  the  par- 
ties to  this  appeal  relate  to  the  constitutional  validity 
of  an  act  of  the  legislature,  approved  February  25, 
1897  (Acts  1897,  p.  64).  The  title  of  this  statute,  and 
the  first  section  thereof,  are  as  follows:  "An  act  pro- 
viding for  changing  the  time  of  electing  certain  town- 
ship oflBcers,  fixing  the  time  when  they  shall  qualify 
and  assume  the  duties  of  their  respective  offices,  pro- 
viding for  separate  ballots  and  ballot  boxes,  and  re- 
pealing all  laws  and  parts  of  laws  in  conflict  there- 
with.   Section  1.  Be  it  enacted  bv  the  General  Assem- 
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bly  of  the  State  of  Indiana,  That  the  time  for  holding 
the  election  of  township  trustees  and  assessors  shall 
be  changed  from  the  general  election  on  the  first  Tues- 
day after  the  first  Monday  in  November,  1898,  to  the 
general  election  on  the  first  Tuesday  after  the  first 
Monday  in  November,  1900,  and  at  the  general  elec- 
tion on  the  first  Tuesday  after  the  first  Monday  in  No- 
vember of  every  fourth  year  thereafter.  Said  town- 
ship trustees  and  assessors  shall  qualify  as  now  pro- 
vided by  law,  and  enter  upon  the  discharge  of  the 
duties  of  their  respective  offices  at  the  expiration  of 
ten  days  after  such  election/'  Section  2  provides  that 
the  time  of  holding  the  election  of  justices  of  the 
peace,  constables,  and  other  officers  of  the  township 
shall  remain  as  now  fixed  by  law.  Section  3  declares 
that,  "the  election  of  said  township  officers  shall  be 
conducted  under  the  provisions  of  the  law  governing 
said  general  elections."  The  fourth  section  relates  to 
the  ballots  and  ballot  boxes  to  be  used  at  the  election 
of  township  officers*  The  fifth  section  repeals  all  laws 
in  confiict  with  the  act 

It  is  insisted  by  counsel  for  appellant  that  as  this 
act  is  invalid  by  reason  of  its  being  repugnant  to  the 
constitution,  therefore  the  law  of  1893  (Acts  1893,  p. 
192,  section  6290,  Burns'  R.  S.  1894)  whereby  the  time 
of  holding  the  election  for  township  officers  was 
changed  from  April  to  the  first  Tuesday  after  the  first 
Monday  in  November,  1894,  and  every  fourth  year 
thereafter,  is  still  in  force,  and  consequently  the  elec- 
tion of  township  trustees  must  be  held  at  the  Novem- 
ber election  in  1898.  It  will  be  observed  that  the  act 
of  1897,  supra,  applies  only  to  township  trustees  and 
assessors,  and  changes  the  time  of  the  election  of  these 
officials  from  the  general  election  in  November,  1898, 
as  provided  for  by  the  act  of  1893,  to  the  general  elec- 
tion in  November,  1900,  and  every  fourth  year  there- 
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after;  and  further  provides  that  these  oflBcers  shall 
qualify  and  enter  upon  the  discharge  of  the  duties  of 
their  respective  oflBces  at  the  expiration  of  ten  days 
after  such  election.  The  time  of  electing  justices  of 
the  peace,  constables,  and  such  other  township  officers 
as  may  be  provided  for  by  law,  is  left  unchanged,  and 
remains  as  fixed  by  the  act  of  1893,  supra.  If  the  act 
of  1897  is  a  valid  exercise  of  legislative  power,  no  elec- 
tion of  township  trustees  and  assessors  can  be  held 
by  reason  thereof,  until  the  general  election  in  No- 
vember, 1900,  unless  the  legislature  at  its  next  session 
provides  for  one  to  be  held  at  an  earlier  time. 

Appellant's  learned  counsel  challenge  the  constitu- 
tional validity  of  the  law  in  controversy,  upon  the 
ground  that  it  extends  the  term  of  trustees  elected  in 
1894  beyond  the  period  of  four  years,  the  time  allotted 
by  the  constitution  for  the  tenure  of  an  office  created 
by  the  legislature.  Or,  in  other  words,  they  virtually 
contend  that,  as  section  ^,  article  15,  of  the  constitu- 
tion inhibits  the  General  Assembly  from  creating  any. 
office,  the  tenure  of  which  shall  be  longer  than  four 
years,  that  by  this  inhibition  the  legislature  has  no 
power  to  extend  the  term  of  a  township  trustee  be- 
yond the  period  of  four  years,  which  it  is  contended 
the  act  of  1897,  as  a  necessary  result,  does,  in  respect 
to  trustees  elected  at  the  November  election  in  1894, 
and  therefore  it  is  in  violation  of  this  provision  of  the 
constitution.  Counsel  assert  that,  as  under  the  pro- 
visions of  the  act  in  question,  the  election  of  trustees 
being  postponed  until  November,  1900,  the  result  will 
be  that  the  present  incumbents  will  hold  for  two 
years  beyond  the  constitutional  limit  They  say:  "Of 
course,  this  act  does  not  expressly  appoint  the  present 
incumbents,  but  it  does  produce  that  result,  and  we 
contend  that  in  the  consideration  of  the  act,  we  must 
look  to  the  results,  and,  where  the  results  would  be 
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absolutely  repugnant  to  the  conetitution,  a  law  can- 
not be  upheld/' 

It  is  conceded  that  under  article  2,  section  14,  of 
the  constitution,  the  right  to  provide  for  or  fix  the 
time  for  holding  township  elections  is  reserved  for 
the  legislature,  but  the  contention  seems  to  be  that 
this  provision  of  the  constitution  contemplates  that 
elections  for  township  officers  must  at  least  be  held 
once  in  every  period  of  four  years,  and  therefore  the 
legislature  has  no  power  to  enact  a  law  like  the  one 
in  dispute,  which  operates  in  changing  or  postponing 
the  time  for  electing  trustees  beyond  the  quadrennial 
period. 

Before  reviewing  the  cardinal  question  involved,  we 
may  say  that  if  the  objections  urged  by  appellant 
against  the  validity  of  the  ac*l  of  1897  can  be  sus- 
tained, then  the  effect  of  such  holding  would  certainly 
result  in  striking  down  the  act  of  1893,  under  which 
the  relator  seeks  to  compel  appellees  to  hold  an  elec- 
.tion  in  November,  1898.  Unquestionably  it  can  be 
said  of  the  latter  act  that  it  is  impressed  with  the 
same  infirmities  which  are  alleged  to  exist  against  the 
statute  of  1897.  It  expressly  changed  or  postponed 
the  time  of  electing  trustees  and  other  township  offi- 
cers from  the  first  Monday  in  April,  1894,  as  provided 
by  the  amendatory  act  of  1889  (Acts  1889,  p.  425),  to 
the  time  of  holding  the  general  election  in  November, 
1894,  and  every  fourth  year  thereafter,  and  thereby, 
if  the  argument  of  counsel  for  appellant  is  sound,  ex- 
tended the  holding  of  the  trustees  elected  in  April, 
1890,  three  months  in  excess  of  four  years.  It  will  be 
seen  that  trustees  elected  at  the  April  election,  1890, 
by  reason  of  the  provision  of  the  act  approved  March 
9,  1889  (Acts  1889,  p.  344),  entered  upon  the  discharge 
of  their  duties  on  the  first  Monday  in  August  of  that 
year,  and  the  time  of  electing  their  successors  being 
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fixed  by  the  act  of  1893  on  the  first  Tuesday  after  the 
first  Monday  in  November,  in  1894.  Thus,  if  the  rea- 
soning of  appellant  can  be  accepted  as  correct,  it  op- 
erated to  extend  their  terms  three  months,  at  least, 
over  or  beyond  the  constitutional  limit  of  four  years; 
and,  in  accordance  with  the  insistence  of  counsel,  for 
this  reason  the  acl;  of  1893  must  be  condemned  for 
violating  the  constitution  in  like  manner  as  does  the 
act  of  1897,  and,  without  further  legislation,  the  law 
of  1889  would  control,  and  the  time  for  holding  an 
election  under  the  latter  would  not  again  occur  until 
April,  1902.  But  this  would  not  be  the  only  result 
which  would  follow  a  decision  of  this  court  adverse 
to  the  validitv  of  the  act  of  1897.  The  act  of  1893  be- 
ing  unconstitutional  and  void  under  appellant's  con- 
tention, consequently  there  was  no  legal  authority  for 
electing  township  trustees  and  assessors  at  the  No- 
vember election  in  1894,  and  therefore  the  present  in- 
cumbents would  not  be  legally  entitled  to  hold  their 
offices,  and  could  be  ousted  therefrom,  and  those  whom 
they  succeeded  might  be,  if  they  desired,  reinstated 
into  the  offices  which  they,  as  it  might  be  said,  with- 
out authority  of  law,  surrendered;  and  no  doubt 
numerous  suits  would  be  instituted  on  the  part  of 
trustees-and  assessors  elected  in  1890  against  present 
incumbents,  to  obtain  possession  of  the  respective  pf- 
fices,  together  with  the  past  emoluments  thereof. 

Passing  these  features  of  the  case,  however,  as  of  no 
present  consequence,  in  view  of  our  ultimate  conclu- 
sion, they  being  mentioned  merely  to  show  the  de- 
plorable results  which  would  follow  an  adverse  de- 
cision on  the  validity  of  the  act  in  question,  in  the 
event  our  views  on  the  law  constrained  us  so  to  de- 
cide, we  proceed  to  consider  and  determine  the  real 
question  in  controversy  between  the  parties. 

It  becomes  necessary  for  us  to  refer  to  and  examine 
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certain  provisions  of  the  constitution  which  the  par- 
ties to  this  appeal  insist  have  a  material  bearing  upon 
the  decision  of  the  questions  presented.  It  must  be 
remembered  that  under  article  4,  section  1,  of  the 
state  constitution,  all  legislative  authority  is  lodged 
in  the  General  Assembly,  and  as  regards  this  au- 
thority, that  body  is  considered  supreme  and  sover- 
eign, subject  to  no  restrictions  except  those  which  the 
state  constitution  expressly  or  impliedly  imposes, 
and  the  restraints  of  the  federal  constitution  and  the 
laws  and  treaties  passed  and  made  pursuant  thereto* 
Aside  from  these  inhibitions  or  restrictions,  the  leg- 
islature may  be  said  to  be  unfettered  in  the  exercise 
of  the  power  with  which  it  has  been  invested.  This 
doctrine  has  been  repeatedly  affirmed  in  many  of  the 
decisions  of  this  court.  See  Beauchamp  v.  StatCy  6 
Blackf.  299;  Beebe  v.  State,  6  Ind.  601,  63  Am,  Dec. 
891;  Lafayette,  etc.,  B.  B.  Co.  v.  Oeiger,  34  Ind.  186; 
Mount  V.  Staie,  ex  rd.,  90  Ind.  29,  46  Am.  Rep.  192; 
Bohinson  v.  Schenck,  102  Ind.  807;  Hovey  v.  State, 
ex  ret.,  119  Ind.  896;  Hancock  v.  Yaden,  121  Ind.  866; 
StatCy  ex  rel.,  v.  McClelland,  138  Ind.  396;  Totvnaend 
V.  State,  147  Ind.  624. 

The  sole  contention  of  appellant,  as  previously 
stated,  is  that  the  statute  in  question  is  antagonistic 
to«the  fundamental  law  of  the  Stata  As  against  this 
attack  upon  an  act  of  the  legislative  department,  this 
court  must  indulge  all  reasonable  presumption  in 
favor  of  its  validity;  and,  guided  by  a  well  settled 
rule,  we  cannot  consistently  declare  the  statute  in 
controversy  invalid  unless  it  is  clearly,  palpably,  and 
plainly  shown  to  be  violative  of  the  constitution,  so  as 
to  remove  all  reasonable  doubts  that  may  exist  in  the 
mind  of  the  court  in  respect  to  its  alleged  invalidity. 
State,  ex  rel.,  v.  McClelland,  supra;  State  v.  Oerhardt,  145 
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Ind.  439;  Townsend  v.  State^  supra.  Being  therefore  re- 
quired to  give  the  benefit  of  all  reasonable  doabts  in 
favor  of  the  validity  of  the  act  of  the  lawmaking 
power,  it  is  consequently  incumbent  upon  him  who 
assails  its  validity  to  establish  affirmatively  and 
clearly  his  charge  to  the  exclusion  of  all  such  doubts. 
Especially  must  this  rule  prevail  in  view  of  the  fact 
that  the  legislature  is  invested  with  plenary  power  for 
all  purposes  of  civil  government.  Therefore  an  inhibi- 
tion to  exercise  a  particular  power  is  an  exception, 
and  the  burden  must  rest  upon  the  party  who  ques- 
tions the  validity  of  a  statute  to  show  that  it  is  for- 
bidden. Jamieson  v.  Indianay  etc.,  Qas  Co.,  128  Ind. 
555,  and  cases  cited;  StatCy  ew  reZ.,  v.  McClelland^  supra; 
Cooley  Const.  Lim.  105. 

It  was  well  said  by  Chief  Justice  Black,  in  Sharp- 
less  V.  Mayor,  etc.,  21  Pa.  St.  147,  on  p.  161  of  the  opin- 
ion, as  follows:  ^The  constitution  has  given  us  a  list 
of  the  things  which  the  legislature  may  not  do.  If  we 
extend  that  list,  we  alter  the  instrument,  we  become 
ourselves  the  aggressors,  and  violate  both  the  letter 
and  the  spirit  of  the  organic  law  as  grossly  as  the  leg- 
islature possibly  could.  If  we  can  add  to  the  reserved 
rights  of  the  people,  we  can  take  them  away;  if  we 
can  mend,  we  can  mar;  if  we  can  remove  the  land- 
marks which  we  find  established,  we  can  obliterate 
them;  if  we  can  change  the  constitution  in  any  par- 
ticular, there  is  nothing  but  our  own  will  to  prevent 
us  from  demolishing  it  entirely."  It  may  be  true,  per- 
haps, as  counsel  for  appellant  would  seem  to  insist, 
that  the  great  power  conferred  upon  the  legislature 
may  be  and  sometimes  is  abused,  but  the  remedy  for 
this  evil  lies  in  an  appeal  to  the  people,  who,  in  their 
sovereign  capacity,  can  correct  it,  and  not  by  appeal 
to  the  judiciary.  There  is  no  reason  for  assuming  that 
the  mere  abuse  by  the  legislature  of  its  power  was  in- 
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tended  to  be  corrected  by  the  courts.  Brown  v.  Buzarij 
24  Ind.  194;  State,  ex  rel,  v.  KoUem,  130  Ind,  434.  If 
the  latter  should  assume  to  protect  the  people  against 
the  abuse  of  power  upon  the  part  of  their  own  serv- 
ants or  representatives,  it  would  be  the  equivalent  of 
attempting  to  protect  the  people  against  their  own 
abuse.  We  have  repeatedly  affirmed  that  the  ques- 
tion whether  an  act  of  the  General  Assembly  is  politic, 
expedient,  or  necessary  is  one  of  legislative  discretion, 
which  is  not  subject  to  judicial  review;  and  we  have 
not  the  liberty  to  declare  a  statute  void  because  it  is 
not  in  harmony  with  our  opinions  in  respect  to  policy, 
expediency  or  justice.  If  the  people  ar*aggrieved  by 
the  action  of  their  representati\;es  in  the  General  As- 
sembly, the  way  to  redress  the  wrong  is  open  to  them 
at  the  next  biennial  election.  The  question  in  this 
case  with  which  we  have  to  deal  is  not  whether  the 
power  to  change  or  repeal  a  statute  relative  to  the 
time  of  the  holding  of  township  elections  has  been 
conferred  upon  the  legislature,  but  whether  such 
power  has  been  restricted  or  withheld  by  the  organic 
law  of  the  State.  ^ Article  2,  section  14,  of  the  consti- 
tution provides  that  "All  general  elections  shall  be 
held  on  the  first  Tuesday  after  the  first  Monday  in 
November;  but  township  elections  may  be  held  at 
such  time  as  may  be  provided  by  law,  etc."  Article  6, 
section  3,  provides  that  "Such  other  county  and  town- 
ship officers  as  may  be  necessary  shall  be  elected  or 
appointed  in  such  a  manner  as  may  be  prescribed  by 
law."  (Our  italics.)  Article  15,  section  2,  reads  as  fol- 
lows: "When  the  duration  of  any  office  is  not  pro- 
vided for  by  this  constitution,  it  may  be  declared 
by  law  ♦  ♦  ♦.  But  the  General  Assembly  shall 
not  create  any  office  the  tenure  of  which  shall  be 
longer  than  four  years."  The  express  restriction  im- 
posed by  this  last  section  is  that  the  General  Assem- 
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bly  shall  not  create  any  office  the  prescribed  term  of 
which  is  longer  than  four  years.  Section  3  of  the 
same  article  provides  that  "Whenever  it  is  provided 
in  this  constitution,  or  in  any  law  which  may  be  here- 
after passed,  that  any  officer,  other  than  a  member  of 
the  General  Assembly,  shall  hold  his  office  for  any 
given  term,  the  same  shall  be  construed  to  mean  that 
such  officer  shall  hold  Itis  office  for  such  term  and 
until  his  successor  shall  have  been  elected  and  quali- 
fied." Tested  by  any  or  all  of  these  provisons,  and  it 
is  evident,  we  think,  that  no  express  or  implied  an- 
tagonism can  be  held  to  exist  between  any  of  them 
and  the  statute  in  dispute.  We  are  of  the  opinion 
that  the  constitution  will  be  searched  in  vain  to  dis- 
cover any  restriction  against  the  enactment  of  a 
statute  of  the  character  or  purport  of  the  one  here  in- 
volved. That  the  creation  of  the  office  of  township 
trustee,  under  our  constitution,  is  a  matter  which  is 
left  wholly  with  the  legislature,  is  undisputed.  It 
may  or  may  not,  in  the  exercise  of  its  discretion, 
create  such  an  office,  but  if  it  chooses  to  do  so,  the 
tenure  prescribed  cannot  be  in  excess  of  four  years. 
Within  this  limit,  the  legislature,  in  its  discretion, 
may  enlarge,  abridge  or  otherwise  change  the  term  of 
the  office,  or  abolish  it  entirely,  and  repeal  all  laws 
pertaining  thereto.  State,  ex  rel.y  v.  Bell,  116  Ind.  1; 
State,  ex  rel.,  v.  Bogard,  128  Ind.  480. 

The  electors  of  this  State  have  no  unalterable  right 
to  elect  township  trustees  at  the  polls,  for,  as  we  have 
seen,  the  legislature,  under  the  constitution,  has  the 
power  to  provide  that  they  may  be  chosen  by  election 
or  appointment.  The  constitution  in  no  uncertain 
terms  declares  that  ^^township  elections  may  he  held  at 
such  time  as  may  be  prescribed  by  latc.^'  (Our  italics.)  The 
power  to  fix  the  time  at  which  the  people  may  elect 
township  officers  is  by  this  provision  of  the  constitu- 
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Hon  left  entirely  with  the  legislative  department 
This  power  is  a  continuing  one,  and  surely  it  cannot  be 
said  to  be  exhausted  by  being  once  exercised.  The  leg- 
islature may  from  time  to  time  direct  when  the  elec- 
tion shall  take  place.  That  the  General  Assembly 
may,  unless  restricted  by  the  constitution,  amend, 
change,  or  repeal  the  acts  of  its  predecessors,  is  a  right 
which  cannot  be  successfully  questioned.  Its  power 
to  make  a  reasonable  change  in  the  time  of  holding 
township  elections  from  that  fixed  by  a  previous  law, 
is  certainly  a  legitimate  exercise  of  the  power  with 
which  it  is  invested.  Wall  v.  State^  23  Ind.  150;  State^ 
em  rel.,  v.  Hatcorth,  122  Ind.  462;  Bloomer  v.  StoUey,  5 
McLean  158;  Jordan  v.  Bailey,  87  Minn,  174,  38  N.  W. 
778. 

In  StatCy  ex  rel.,  v.  Haworih,  supra,  it  is  said:  "To 
deny  power  to  change,  is  to  affirm  that  progress  is  im- 
possible, and  that  we  must  move  forever  ^in  the  dim 
footsteps  of  antiquity.'  But  the  legislative  power 
moves  in  a  constant  stream,  and  is  not  exhausted  by 
its  exercise  in  any  number  of  instances,  however 
great."  In  fact,  the  power  of  the  legislature  to  fix 
or  change  the  time  of  electing  township  trustees  has 
always  been  recognized,  and  not,  to  our  knowledge, 
until  now  has  it  ever  been  called  in  question*  For- 
merly such  elections  were  held  in  April,  then  changed 
to  October,  then  back  again  to  April,  and  subse- 
quently, by  the  act  of  1893,  to  November.  The  power 
or  right  of  the  legislature  to  change  the  time  of  elect- 
ing trustees  or  other  township  officers  from  the  time 
fixed  by  a  former  law  being  recognized,  as  it  must  be, 
as  a  continuing  and  existing  right  or  power,  the  mere 
fact  that  the  legislature,  in  the  exercise  thereof,  may 
deprive  the  electors  for  a  reasonable  time  of  electing 
successors  to  present  incumbents,  will  not  alone,  op- 
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erate  to  render  the  act  providing  for  the  change  un- 
constitutional, and  thereby  invalid. 

Counsel  for  appellant  seem  especially  to  base  their 
contention  on  section  2  of  article  15  of  the  constitu- 
tion, which,  as  we  have  seen,  prohibits  the  legislature 
from  creating  any  office  the  tenure  of  which  shall  be 
longer  than  four  years,  and  their  insistence  is  that 
this  restriction  will  prevent  the  act  in  question  from 
being  upheld.  It  is  manifest,  we  think,  that  this  con- 
tention is  wholly  untenable.  An  examination  of  the 
act  will  readily  disclose  that  it  does  not  profeqs  to 
create  the  office  of  township  trustee,  nor  to  extend  the 
term  thereof  beyond  the  constitutional  limit.  It  pro- 
ceeds upon  the  theory  that  the  office  has  been  pre^ 
viously  created,  and  it  merely  declares  as  the  legisla- 
tive will  that  the  time  of  holding  an  election  for  town- 
ship trustees,  etc.,  shall  be  changed  from  the  general 
election  on  the  first  Tuesday  after  the  first  Monday  in 
November,  1898,  to  the  general  election  on  the  first 
Tuesday  after  the  first  Monday  in  November,  1900, 
and  on  such  day  "of  every  fourth  jear  thereafter." 
The  trustees  and  assessors  elected  thereunder  are 
thereby  authorised  to  qualify  as  provided  by  existing 
laws^  and  enter  upon  the  discharge  of  their  official 
duties  at  the  expiration  of  ten  days  after  such  elec- 
tion. These  provisions  of  the  law  do  not  appear  to  us 
to  be  impressed  with  any  constitutional  infirmities. 
The  change  or  postponing  of  the  time  of  electing  these 
officers  from  the  general  election  in  1898  to  the  next 
general  election,  cannot  be  said  to  be  so  unreasonable 
as  to  render  the  law  open  to  Judicial  condemnation  on 
that  ground,  especially  in  view  of  the  fact  that  the 
members  of  the  General  Assembly  to  be  elected  at  the 
coming  election  in  November  can  change  the  time  of 
the  election  to  an  earlier  date.  The  act  does  not  in 
any  manner  profess  nor  attempt  to  extend  the  tenure 
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of  the  trustees  elected  in  1894,  nor  of  those  to  be 
elected  thereunder  in  1900,  beyond  the  constitutional 
limit  of  four  years.  If  it  provided  that  the  election 
should  be  held  in  1900  and  every  fifth  op  sixth  year 
thereafter,  quite  a  different  question  would  be  pre- 
sented. The  statute  in  question  makes  no  reference 
to  present  incumbents.  It  neither  pretends  nor  at- 
tempts to  abridge  nor  enlarge  their  tenure.  In  no 
sense,  under  its  terms  or  provisions,  can  it  be  said  to 
be  retrospective,  but  is  wholly  prospective,  and  in  no 
manner  does  it  take  into  consideration  the  question 
as  to  the  holding  of  any  of  the  present  incumbents  of 
the  office;  and  the  question  as  to  whether  they  will 
hold  over  under  the  provisions  of  section  3  of  article 
16  of  the  constitution,  or  some  other  provision  of  the 
law,  until  their  successors  are  elected  and  qualified, 
remains,  under  this  act,  wholly  intact.  Consequently, 
il  incumbent  trustees  are  permitted  to  hold  beyond 
four  years,  it  cannot  in  legal  contemplation,  be  at- 
tributed to  the  provisions  of  the  act  in  controversy,  but 
will  be  due  to  the  force  and  effect  of  the  provision  of 
the  constitution  last  mentioned,  which,  as  we  have 
seen,  provides  that  the  prescribed  tenure  of  any  office 
under  the  constitution,  or  any  law,  other  than  a  mem- 
ber of  the  General  Assembly,  "«/kiK  he  construed  to  mean 
that  such  officer  shall  hold  his  office  for  sttch  term  and 
until  his  successor  shall  have  been  elected  and  qualifiedJ^^ 
(Our  italics.)  Certainly  what  results  from  the  force 
and  operation  of  the  constitution  itself  cannot  be  said 
to  be  unconstitutional.  There  is  some  question,  it  is 
true,  as  to  whether  at  common  law  an  officer  was  en- 
titled to  hold  beyond  his  prescribed  term.  But  the 
general  rule  of  the  common  law  seems  to  be  that,  when 
the  term  of  an  office  to  which  one  is  elected  or  ap- 
pointed expires,  the  power  of  the  incumbent  to  per- 
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form  the  duties  thereof  is  terminated.    Mechem's  Pub. 
Oflttcers,  section  396,  and  authorities  there  cited. 

It  is  elementary  that  the  law  abhors  vacancies  in 
public  offices,  and  great  precaution  is  usually  taken 
to  guard  against  their  occurrence;  and  courts  of  this 
country  have  not  adhered  to  a  strict  rule,  and  in  the 
absence  of  some  express  or  implied  legal  restriction, 
the  officer  is  held  to  be  entitled  to  hold  his  office  until 
he  is  superseded  by  the  election  and  qualification  of 
another  person.  StatCy  ex  rel.y  v.  Harrison^  113  Ind. 
434,  and  authorities  there  cited;  Mechem's  Pub.  Offi- 
cers, section  397;  Throop's  Pub.  Officers,  section  308. 
It  was  no  doubt  the  design  of  the  molders  of  our  funda- 
mental law,  by  incorporating  therein  a  provision  that 
public  officials  should  hold  for  their  prescribed  con- 
stitutional or  statutory  tei:ms,  as  the  case  might  be, 
and  until  their  successors  are  elected  and  qualified,  to 
guard  against  the  possibility  of  the  office  becoming 
vacant,  and  the  powers  and  duties  of  the  incumbent 
being  terminated,  before  some  one  had  been  duly 
selected  and  qualified,  as  provided  by  law,  to  succeed 
him.  See  Fesler  v.  Brayton^  145  Ind.  71,  77.  In  consid- 
eration of  this  constitutional  provision,  the  electors 
of  this  State,  when,  by  their  ballots,  they  designate  a 
person  to  fill  a  public  office  the  tenure  of  which  is  pre- 
scribed either  by  the  constitution  or  some  statute, 
must  be  presumed  to  understand  and  know  that  the 
contingent  holding  of  the  officer  until  his  successor  is 
elected  and  qualified,  is  as  much  a  part  of  the  term 
for  which  he  is  elected  as  is  that  which  is  expressly 
prescribed  and  fixed.  Kimberhn  v.  State,  ex  rel,  130 
Ind.  120;  State,  ex  rel.,  v.  Bogard,  supra.  Therefore,  the 
contention  of  appellant  that  the  act  in  question  op- 
erates to  continue  the  present  incumbents  in  office 
until  1900,  in  opposition  to  the  will  of  the  people,  is  of 
Vol.  151—18 
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no  merit  and  without  force.  Mitchell,  C.  J.,  speaking 
for  the  court,  in  StatCy  ex  rel.y  v.  Harrison^  supray  in  re- 
spect to  this  provision  of  our  constitution,  on  p.  442 
of  the  opinion,  said:  "It  is  certain,  therefore,  that  all 
oflBices  to  which  the  above  constitutional  provision  ap- 
plies are  held  by  the  same  title,  or  by  as  high  and 
lawful  tenure,  after  the  prescribed  term,  until  the  title 
of  the  duly  elected  and  qualified  successor  attaches, 
as  before  and  during  such  term."  Continuing,  on  p. 
447  of  the  opinion^  he  said:  "After  the  expiration  of 
the  term  fixed  by  the  General  Assembly,  the  tenure 
or  title  of  the  officer  is  not  under  or  by  legislative  ap- 
probation or  authority,  but  by  the  continuing  and 
superior  authority  and  approbation  of  the  constitu- 
tion." See  also  upon  this  point,  CommonvoedUh  v.  Ha^ 
Iqfy  9  Pa.  St.  513. 

Beliance  is  placed  on  the  case  of  £ftoto,  ex  rely  v 
WellSy  144  Ind.  231,  and  it  is  cited  by  appellant  to  sus- 
tain the  invalidity  which  he  imputes  to  the  statute  in 
dispute.  The  decision  in  that  case,  however,  in  view 
of  the  question  there  involved,  cannot  be  invoked  as 
an  authority  in  support  of  his  insistence,  but  some  of 
the  reasoning  in  the  opinion  in  that  case  may  be  said 
to  "fight"  on  the  side  of  the  appellees  in  this  appeal. 
It  is  there  said :  "Certainly  a  change  in  the  date  of  an 
election  cannot  affect  the  term  of  office  to  be  filled. 
If  the  office  becomes  vacant  by  the  change  of  date  of 
filling  it,  the  constitution  makes  ample  provision 
therefor  by  continuing  the  old  incumbent  in  office 
until  his  successor  is  elected  and  qualified."  Of  course 
the  word  "vacant,"  as  employed  by  the  writer  of  the 
opinion  in  that  case,  was  used  in  the  sense  or  meaning 
of  the  expiration  of  the  prescribed  term  ef  the  office. 
The  question  involved  in  the  Wells  case  was,  to  an 
extent  at  least,  of  like  character  to  the  one  in  contro- 
versy in  Oriebel  v.  Stofc,  111  Ind.  369.    It  was  further 
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said  in  the  Wells  case  that  there  could  be  no  election 
of  township  trustees  except  at  the  time  provided  by 
the  act  of  1893.  The  decision  in  that  case  rests  upon 
the  validity  of  the  act  of  1893,  and  its  effect  was  to 
affirm,  impliedly,  at  least,  the  validity  of  that  statute. 
It  is  certain  that  a  decision  by  this  court  adverse  to 
the  validity  of  the  law  of  1897  would  result  in  uproot- 
ing the  decision  in  the  Wells  case,  and  would,  as  here- 
tofore said,  pave  the  way  to  ousting  present  in- 
cumbents, and  to  the  reinstatement  of  the  trustees 
and  assessors  elected  at  the  April  election  in  1890. 

Counsel  for  appellant  have  referred  us  to  People  v. 
Bull,  46  N.  Y.  57,  7  Am.  Rep.  302.    The  decision  in  that 
case  is  in  no  manner  helpful  to  the  appellant's  side  of 
the  issue  in  the  case  at  bar,  for  the  question  there 
raised  was  in  respect  to  the  power  of  the  legislature, 
under  the  constitution  of  the  state  of  New  York,  at 
the  expiration  of  the  term  of  the  incumbent  of  an 
elective  office,  to  extend,  by  an  express  enactment, 
his  term  for  three  years  beyond  that  for  which  he  had 
been  elected.    It  was  therein  held  that  it  was  not  com- 
petent, under  the  constitution  of  that  state,  for  the 
legislature  to  put  or  continue  a  person  in  office  in  that 
manner,  without  an  election  by  the  people.    In  that 
case,  Folger,  J.,  speaking  for  the  court,  in  the  course 
of  the  opinion,  on  p.  68,  said:    "The  constitution  em- 
powers the  legislature,  in  the  clause  first  above  quoted, 
to  direct  the  times  and  manner  of  the  election.    This 
power  is  not  exhausted  by  being  once  exercised.    It 
is  a  continuing  power.    And  the  legislature  may  from 
time  to  time,  as  it  sees  occasion,  direct  when,  and  how 
the  election  shall  take  place.''    While  it  is  true  that 
the  case  of  People  v.  Bull,  supra,  does  in  fact  deny  that 
the  legislature  under  the  then  existing  constitution 
of  New  York,  had  the  power,  by  express  enactment, 
to  lengthen  the  tenure  of  the  incumbent  of  the  office. 
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still  it  also  affirms  the  constitutional  right  of  that 
body  to  fix  and  change,  at  its  discretion,  the  time  when 
the  charter  election  shall  be  held,  and,  to  this  extent, 
at  least,  the  case  is  an  authority  in  support  of  the 
right  of  the  legislature,  under  our  constitution,  to 
change  the  time  of  holding  township  elections. 

A  defect  in  the  argument  of  appellant,  to  an  extent 
at  least,  is  that  he  assumes  that  the  act  of  1897  ex- 
tends the  term  of  the  office  of  township  trustees,  and 
his  assault  on  the  validity  of  the  law,  proceeds  upon 
the  ground  of  his  assumption.  The  legislature  of  1869 
changed  the  time  of  the  annual  election  of  county  and 
township  officers,  and  provided  for  their  biennial  elec- 
tion, declaring  in  the  act  that  the  first  election  there- 
under should  be  held  on  the  second  Tuesday  in  Octo- 
ber, 1870,  and  on  that  day  biennially  thereafter.  (Acts 
1869,  p.  57).  It  is  a  fact  well  known  that  many  of  the 
county  officers  throughout  the  State,  whose  successors, 
in  the  absence  of  the  change  in  the  time  of  holding  the 
election,  would  have  been  elected  at  the  annual  Octo- 
ber election  in  1869,  held  over,  under  the  provision  of 
the  constitution,  until  their  successors  were  elected, 
in  October,  1870,  and  qualified,  thereby  holding  and 
discharging  the  duties  of  their  respective  offices  for  a 
year  and  over  beyond  the  tenure  prescribed  by  the 
constitution.  And  yet  we  have  no  recollection  that 
the  validity  of  that  act  of  the  legislature  was  ever 
called  in  question  on  the  ground  that  it  operated  to 
extend  the  term  of  the  incumbents  holding  over  be- 
yond the  time  fixed  by  the  constitution,  and  the  stat- 
ute stood  unchallenged,  we  believe,  until  superseded 
by  the  law  of  1881.  Section  4678,  R.  S.  1881.  If  the 
insistence  of  appellant  in  respect  to  the  act  of  1897  is 
correct,  then  it  necessarily  would  follow  that  the  leg- 
islature, in  1869,  was  powerless  to  change  from  an 
annual  to  a  biennial  election,  and  the  people  would 
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have  either  been  compelled  to  change  the  constitu- 
tion, or  submit  forever  to  the  extra  expense  of  holding 
annual  elections.  For  a  like  reason,  the  legislature 
would  have  been  fettered  and  devoid  of  power  to 
change  township  elections  from  April  to  November, 
as  it  did  in  the  act  of  1893.  The  mere  mention  of  a 
proposition  denying  the  right  or  power  of  the  legisla- 
tive department  in  this  respect  ought  to  suffice  to  ex- 
pose the  weakness  thereof. 

If  it  were  necessary  to  look  beyond  the  decisions  of 
this  court  for  support  of  the  ultimate  conclusion 
reached  in  this  appeal,  the  case  of  the  State^  ex  reL,  v. 
McCracken,  61  Otio  St.  123,  36  N.  E.  941,  is  directly  in 
point.  The  constitution  of  Ohio  provides  for  the  elec- 
tion of  a  clerk  of  the  court  of  common  pleas,  who,  as 
therein  declared,  shall  hold  his  office  for  the  term  of 
three  years,  and  until  his  successor  is  elected  and 
qualified.  The  legislature  of  that  state,  in  March, 
1893,  by  an  act,  provided  that  the  clerk  of  the  court  of 
common  pleas  should  be  elected  triennially,  and  hold 
his  office  for  three  years,  his  term  being  fixed  by  the 
act  to  begin  on  the  first  Monday  in  August  after  his 
election.  The  contention  in  that  case  was  that  the 
act  was  invalid  because  it  operated  to  extend  the  term 
of  incumbents  beyond  the  time  fixed  by  the  constitu- 
tion. This  the  court  denied,  and  sustained  the  valid- 
ity of  the  law,  saying,  in  the  course  of  its  opinion,  on 
p.  127:  "The  assumption,  we  think,  is  not  warranted. 
The  act  in  question  does  not  purport  to  extend  the 
term  of  the  incumbent,  nor  does  it  in  effect  do  that. 
The  result  of  this  legislation  upon  the  incumbent  de- 
pends wholly  on  the  constitution.  If,  by  virtue  of  sec- 
tion 16,  of  article  4,  a  vacancy  is  created,  then  the  term 
of  the  incumbent  is  not  extended;  if,  under  that  sec- 
tion no  vacancy  ensues,  it  is  the  force  and  effect  of  the 
constitution,  and  not  of  the  statute,  which  extends 


278  SUPREME  COURT  OP  INDIANA, 

The^tate,  ex  rd,  Harrison,  v.  Menaugh  et  aL 

the  term."  The  decision  of  the  supreme  court  of  Mis- 
souri in  8tat€y  ex  rely  v.  McOovneyy  92  Mo.  428,  3  S.  W. 
867,  is  also  in  point,  to  sustain  the  right  of  the  legisla- 
ture to  make  changes  in  the  times  of  electing  public 
officers. 

Other  minor  objections  are  made  against  the  valid- 
ity of  the  act,  among  which  is  that  the  subject-matter 
thereof  is  not  sufficiently  expressed  in  the  title.  There 
is  no  merit  In  this  contention,  for  it  is  evident  that, 
under  the  many  decisions  of  this  court,  the  title  of  the 
act  is  sufficient.  The  law  does  not,  as  insisted,  attempt 
to  fix  the  time  of  electing  justices  of  the  peace,  con- 
stables and  other  officers  of  the  township;  but,  as  pre- 
viously said,  it  leaves  the  time  fixed  for  the  election 
of  such  officers  unchanged. 

From  what  we  have  said,  and  by  force  of  the  au- 
thorities cited,  the  conclusion  must  necessarily  follow, 
that  if  the  incumbent  trustees  hold  and  discharge  the 
duties  of  their  offices  beyond  the  term  of  four  years  by 
reason  of  their  successors  not  being  elected  and  quali- 
fied, they  will  be  permitted  to  do  so  under  the  express 
warrant  of  the  constitution,  and  not  by  the  act  of 
1897.  It  follows  that  the  law  in  question  is,  and  we 
so  hold,  a  valid  exercise  of  legislative  power,  and  its 
validity  is  therefore  sustained,  and  there  can  be  no 
election  of  township  trustees  and  assessors  there- 
under until  the  time  therein  fixed  and  provided. 

The  judgment  is  affirmed  at  the  cost  of  the  relator* 

Hackney,  C.  J.,  and  Howard,  J.,  dissent. 

On  Petition  for  Rehearing. 

Per  Curiam. — Counsel  for  appellant,  in  their  brief 
filed  in  support  of  the  petition  for  a  rehearing,  in  the 
main  insist  that  it  be  granted  upon  the  grounds  urged 
at  the  former  hearing  of  this  cause.  Counsel  preface 
their  argument  by  asserting  that:  "In  view  of  the  bit- 
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ter  and  intense  feeling  in  many  communities  of  In- 
diana at  the  continuance  in  office  of  a  number  of  town- 
ship trustees  who  are  looked  upon  with  suspicion  by 
the  people,  etc./'  they  are  impressed  with  the  "solemn 
duty"  to  file  the  petition  for  rehearing,  and  "in  every- 
day language  to  argue  it,  *  *  *  in  the  hope  that 
mature  consideration  has  changed  the  opinion  of  the 
majority  of  this  court,  and  in  the  belief  that  a  few 
suggestions  will  lead  the  minority  to  modify  their 
final  conclusion."  Counsel  recognize  the  fact  that  the 
minority  opinion  of  Judges  Hackney  and  Howard  ex- 
pressly declares  that  the  final  conclusion  therein 
reached  must  result  in  affirming  the  judgment  of  the 
lower  court  which  denied  the  right  of  the  relator  to 
demand  that  an  election  for  township  trustees  be  held 
at  the  November  election  of  the  present  year.  This 
court,  under  the  two  opinions  in  question,  may  prop- 
erly be  said  to  have  been  unanimous  in  holding  that 
the  judgment  below  must  be  affirmed  for  the  reason 
that  there  was  no  existing  law  which  authorized  the 
election  of  township  trustees  at  the  November  elec- 
tion of  1898.  While  it  is  true  that  the  minority  opin- 
ion in  this  cause  does  not  agree  with  the  premises 
from  which  the  final  conclusions  of  the  majority  of 
the  court  were  deduced,  nevertheless,  it  is  evident  that 
it  is  nothing  more  nor  less  than  a  concurrence  in  the 
court's  final  conclusion  that  the  judgment  must  be 
affirmed,  and  that  there  could  be  no  election  of  trus- 
tees at  the  ensuing  November  election.  The  material 
difference  or  distinction  between  the  two  opinions 
consists  in  the  reasoning  by  which  the  ultimate  con- 
clusion in  each  is  reached.  That  of  the  majority,  as 
will  be  seen,  is  arrived  at  by  affirming  the  constitu- 
tional validity  of  the  act  of  1897;  while  that  of  the 
minority  is  reached  by  denying   the   constitutional 
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validity  of  the  act  of  1897,  and,  for  like  reasons,  that 
of  the  act  of  1893. 

As  to  the  assertion  of  counsel  that  such  a  "bitter 
and  intense  feeling"  exists  in  many  communities 
against  the  present  township  trustees,  and  which,  as 
counsel  for  appellant  seem  to  intimate,  has,  in  part  at 
least,  actuated  them  to  discharge  the  "solemn  duty" 
by  applying  for  a  rehearing  in  this  appeal,  we  may 
say  that,  in  regard  to  this  feeling  upon  the  part  of 
these  communities,  this  court  has  no  concern,  and  in 
no  wise  is  it  responsible  for  its  existence. 

We  are  informed  by  counsel's  brief  of  the  fact,  as 
they  therein  assert,  that  some  members  of  the  bar,  not 
of  counsel,  however,  in  this  case,  "for  some  occult 
reason,"  are  imbued  with  the  desire  to  have  this  cause 
tried  and  determined  in  the  "forum  of  public  opinion," 
and  that  these  particular  attorneys  declare  with 
"charming  frankness"  that  the  majority  opinion  in 
this  case  "is  not  an  opinion,  but  an  argument"  If  the 
majority  opinion  can  be  said  to  be  impressed  with  this 
infirmity,  the  responsibility  therefor  should  be 
charged  to  the  writer  thereof,  and  not  to  the  court,  for 
the  latter  is  only  responsible  for  the  final  result 
reached  in  the  case.  We  may  also  say,  in  passing,  that 
this  tribunal,  in  the  determination  of  questions  in- 
volved in  causes  pending  therein,  cannot  be  influenced 
by  any  "bitter  and  intense  feeling"  that  may  exist  in 
some  communities  relative  to  the  merits  of  such  ques- 
tions. Neither  is  the  judgment  of  this  court  in  ap- 
peals thereto  to  be  molded  or  controlled  in  any  man- 
ner, by  means  or  methods  which  can  be  more  properly, 
and  with  better  effect,  employed  at  a  "town  meeting" 
or  a  political  caucus,  than  in  a  court  constituted  for 
the  administration  of  law  and  justice. 
'  Concluding,  we  may  say  that  we  have  again  given 
the  questions  involved  in  this  cause  a  careful  consider- 
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ation,  and  are  fully  satisfled  that  the  conclusion 
reached  at  the  former  hearing  is  correct,  and  in  full 
harmony  with  well  settled  principles  of  law.  (con- 
sidering the  principal  question  involved  in  this  appeal 
from  the  final  conclusion  of  either  the  majority  or 
minority  opinion  of  this  court,  and  it  must  necessarily 
follow,  as,  and  is,  jthe  unanimous  opinion  of  this  court 
that  the  petition  for  a  rehearing  ought  to  be  denied. 
It  may  also  be  said  that  appellant's  learned  counsel, 
in  their  criticisms  upon  the  minority  opinion,  to  the 
effect  that  the  validity  of  the  act  of  1893,  could  not 
become  involved  under  the  complaint  of  the  relator, 
and  that  the  minority  in  so  holding  traveled  outside 
of  the  record,  are  certainly  mistaken.  It  is  evident 
that  the  complaint  of  the  relator  is  founded  upon  hia 
theory  that  the  act  of  1893  is  a  valid  exercise  of  legis- 
lative power.  If  the  objections,  which  his  counsel  urge 
against  the  validity  of  the  act  of  1897,  can  be  main- 
tained, they  will  certainly  apply  with  equal  force, 
and  for  like  reasons,  in  striking  down  the  act  of  1893; 
and  he  could,  therefore,  have  no  standing  in  court  to 
demand  the  relief  which  he  does  under  his  complaint. 
That  this  result  would  follow,  his  counsel,  in  their 
argument,  from  the  position  which  they  assume,  cer- 
tainly make  evident.  The  petition  for  a  rehearing  is 
overruled  at  the  cost  of  the  relator. 

Dissenting  Opinion. 

Hackney,  C.  J. — I  cannot  concur  in  the  conclusion 
of  the  majority  of  the  court.  I  am  fully  convinced 
that  the  General  Assembly,  by  the  act  of  1897,  exer- 
cised a  right  expressly  denied  to  it  by  the  constitu- 
tion. The  denial  of  authority  is  in  these  words:  "The 
General  Assembly  shall  not  create  any  oflBce  the 
tenure  of  which  shall  be  longer  than  four  years." 
Const.  Sec.  2,  Art.  15.  This  clause  has  frequently  and 
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properly  been  held  to  apply  to  the  office,  and  not  to 
the  officer.  Bakery.  Kirky  33  Ind.  517;  Parmater  v. 
State^  ex  rel.y  102  Ind.  90;  State,  ex  rel.  j  v.  BarloWy 
103  Ind.  663;  Jones  v.  State,  ex  rel.,  112  Ind.  193; 
State,  ex  rel.,  v.  Harrison,  113  Ind.  434;  Bell  v.  State^ 
ex  rel.,  129  Ind.  1. 

In  considering  it,  to  avoid  confusion,  we  must  look 
to  it  as  affecting  the  office,  and  not  as  giving  or  deny- 
ing any  right  to  the  officer.  To  interpret  this  clause 
of  the  constitution,  we  are  required  to  ascertain  the 
intent  of  the  people  in  adopting  it, — ^the  thought 
which  they  expressed.  Indianapolis  Brewing  Co.  v. 
Clay  pool,  149  Ind.  193.  "If  the  general  purpose  of  the 
instrument  is  ascertained,  the  language  of  its  pro* 
visions  must  be  construed  with  reference  to  that  pur- 
pose, and  so  as  to  subserve  it.^'  Prigg  v.  Pennsylvania, 
16  Peters  (TJ.  S.)  612;  State  v.  Arrington,  18  Nev.  412, 
4  Pac.  735  J  6  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  p. 
921:  "No  court  of  justice  can  be  authorized  so  to  con- 
strue any  clause  of  the  constitution  as  to  defeat  its 
obvious  *ends,  when  another  construction,  equally  ac- 
cordant Vith  the  words  and  sense  thereof,  will  enforce 
and  protect  them."    Prigg  v.  Pennsylvania,  supra. 

What  then  were  the  objects  of  the  tenure  clause? 
It  is  most  certainly  a  limitation  upon  the  power  of 
the  General  Assembly;  it  relates  to  office;  it  has  ref- 
erence to  time,  and  is  definite  in  the  period  prescribed. 
This  clause,  in  similar  form,  has  found  its  way  inta 
the  constitution  of  several  of  the  states,  notably  Cali- 
fornia, Florida,  Kansas,  Nevada,  Oregon,  and  Texas. 
Its  purpose  could  not  have  been  an  idle  one.  The 
framers  were  engaged  in  a  more  serious  undertaking 
than  in  mere  empty  phrase-making.  They  were  cer- 
tainly providing  a  bar  against  the  loss  of  some  right 
to  the  people  from  the  encroachment  of  the  legislative 
department  of  the  government.     That  right,  consid- 
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ered  with  reference  to  the  period  of  time  named,  could 
only  have  meant  the  right  to  choose  their  public  serv- 
ants at  least  once  in  four  years.  There  was  wisdom 
in  this  purpose,  for  it  would  prevent  the  General  As- 
sembly from  building  up  a  favored  class  of  office 
holders  without  responsibility  to  the  people,  and 
whose  tenure  would  depend  alone  upon  the  perpetuity 
of  the  party  controlling  the  assembly.  This  purpose 
would  cut  oflf  that  train  of  evils  which  would  follow 
from  an  official  class  using  its  o£Bices  in  the  interest  of 
party,  and  for  its  own  perpetuity.  The  clause,  inter- 
preted in  the  light  of  this  purpose,  is  wise  and  effect- 
ive, and  no  other  provision  supplier  its  place.  Re- 
jecting this  purpose  as  one  of  the  objects  of  the  clause, 
and  the  General  Assembly  is  left  free  to  visit  upon  the 
people  all  such  evils.  Tenure,  then,  as  applied  to  the 
office,  must  mean  the  period  bounded  by  the  appoint- 
ments or  elections  to  the  office.  In  this  meaning  it 
must  be  assumed,  it  was  designed  that  the  General 
Assembly  should  not  violate  it  directly  or  indirectly. 
That  after  creating  the  office  and  providing  for  elec- 
tions once  in  four  years,  the  constitutional  limit,  the 
act  of  1897,  postponing  an  election  for  two  years,  vio- 
lated the  constitution,  seems  too  plain  for  serious  dif- 
ference of  opinion. 

Can  it  be  doubted  for  a  moment  that  an  act 
fixing  the  period  between  elections  to  an  office  of 
legislative  creation  at  six  years  would  be  uncon- 
stitutional? That  it  would  was  held  in  the  recent 
case  of  Indianapolis  Brewing  Co.  v.  Claypool,  149  Ind. 
193.  If  such  an  act  would  fail,  why,  after  creating  the 
office  and  providing  the  full  tenure,  may  such  tenure 
be  enlarged  by  a  second  act?  Nor  is  there  sound  rea- 
son in  the  conclusion,  that  in  computing  the  time,  that 
which  has  already  been  occupied  by  legislative  sanc- 
tion should  not  be  added  to  the  new  time.    What  dif- 
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ference  in  the  result  can  be  said  to  exist  where  six 
years^  time  has  been  provided  by  one  act,  and  where 
four  years  has  been  provided  by  one  act,  and  another 
increases  such  time  two  years?  Certainly,  no  differ- 
ence, unless  the  first  should  be  void  as  to  the  whole 
time,  and  the  last  only  as  to  the  two  years  added 
time.  Looking  to  the  objects  to  be  attained  by  the 
tenure  clause,  can  we  say  that  its  purpose  is  satisfied 
when  the  General  Assembly  provides  a  tenure  of  four 
years,  places  an  occupant  in  the  office,  and  then  takes 
away  the  means  of  electing  a  new  occupant  at  the  ^ 

close  of  the  period  of  that  tenure?  By  postponing  the 
exercise  of  that  privilege  for  Iwo  years  beyond  the  , 

four  years  limit,  the  time  bounded  by  the  periods  of  4 

electing  is  enlarged  to  six  years  as  certainly  as  if  the 
act  had  declared  originally  that  elections  to  the  office 
shall  occur  but  once  in  six  years.  It  is  not  creditable 
to  the  wisdom  of  the  framers  of  the  constitution  to 
say  that  they  intended  to  limit  the  tenure  period  to 
four  years,  as  a  limit  upon  the  legislative  authority, 
and,  at  the  same  time,  intended  that  the  General  As- 
sembly might,  by  intentional  jugglery  or  innocent 
oversight  or  misconstruction,  so  evade  the  provision 
as  to  render  it  meaningless.  Nor  can  it  be  said  with 
reason  .that  the  framers  intended  by  one  provision  to 
create  a  limitation,  and  by  another  to  strike  it  down. 
If  any  one  of  the  objects  of  the  clause  is  defeated 
by  the  legislation,  our  duty  is  plain,  and  we  must 
declare  the  object  paramount  to  the  will  of  the 
General  Assembly.  It  is  true  that  the  act  does  not 
expressly  provide  that  the  tenure  is  enlarged;  but  it 
enlarges  it  indirectly  as  certainly  as  if  it  directly  pro- 
vided that  the  tenure  should  be  enlarged.  As  to  the 
office  of  trustee, — ^indeed  as  to  most  offices, — ^the  Gen- 
eral Assembly  has  not  said  "the  tenure  shall  be"  so  / 
long,  or  "the  term  shall  be"  so  long;  but  it  has  usually 
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been  provided  that  at  a  given  period  an  election  to  the 
office  shall  be  held,  and  elections  thereto  shall  be  held 
thereafter  once  in  two  or  four  years.  The  idea  thus 
adopted  is  that  tenure  and  periods  bounded  by  elec- 
tions are  one  and  the  same.  Keeping  in  mind  the  con- 
clusions that  the  tenure  clause  relates  to  the  office 
and  to  the  periods  within  which  the  people  reserved 
the  right  to  elect  to  such  offices  as  the  Oeneral  As- 
sembly might  create,  it  seems,  inevitably,  that  this 
act  has  done  indirectly  that  which  could  not  have 
been  done  directly.  Nor  do  we  regard  the  fact  that 
the  efFect  is  not  permanent  as  controlling.  If  the  en- 
lai^ement  of  the  tenure  for  two  or  more  periods  or 
for  all  periods  is  a  violation  of  the  constitution,  it 
follows  that  the  enlargement  of  one  period  is  like- 
wise a  violation. 

Considering  the  question  with  reference  to  those 
provisions  of  the  constitution  conferring  upon  the 
Oeneral  Assembly  the  power  to  create  the  office  of 
trustee,  and  to  provide  the  times  of  election  (section 
8,  article  6;  section  14,  article  2),  we  find  no  support 
for  the  proposition  that  the  tenure  clause  may  be  dis- 
regarded. These  various  constitutional  provisions, 
construed  as  other  laws  or  instruments,  should  be 
made  to  stand  together  as  constituting  a  consistent 
whole,  if  possible.  8o  construing  them,  it  must  be 
held  that,  while  the  General  Assembly  may  create  the 
office  and  prescribe  and  change  the  times  of  electing 
thereto,  this  must  be  done  within  the  limits  of  the  ex- 
pressed inhibition  of  the  constitution.  It  must  be 
done  80  as  not  to  enlarge  the  tenure  limit;  so  as  not  to 
deprive  the  people  of  the  privilege  of  electing  to  an 
office  of  this  character  at  least  once  in  four  years.  Nor 
will  it  do  to  say  that,  in  exercising  the  right  to  change 
the  time  of  electing,  it  may  become  necessary  or  indis- 
pensable to  extend  the  tenure.    Since  terms  may  be 
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made  of  diflferent  duration,  within  the  four-years 
limit,  and  since  laws  may  be  enacted  to  take  eflEect  in 
the  future,  there  is  no  objection  to  a  provision  for  a 
short  tenure  to  fill  the  interregnum  between  the  ex- 
piration of  the  discarded  term  and  the  taking  effect 
of  the  new. 

Considering  the  questions*  before  us  with  reference 
to  the  hold-over  clause  of  the  constitution,  I  find  no 
authority  for  the  violation  of  the  tenure  clause.  It  is 
that  "whenever  it  is  provided  in  this  constitution,  or 
in  any  law  which  may  be  hereafter  paa^ed,  that  any 
officer,  other  than  a  member  of  the  General  Assembly, 
shall  hold  his  office  for  a  given  term,  the  same  shall 
be  construed  to  mean  that  such  officer  shall  hold  his 
office  for  such  term  and  until  his  successor  shall  have 
been  elected  and  qualified/'  Section  3, .  article  1^. 
It  is  contended  with  much  learning  and  ability  that 
this  provision  of  the  constitution  saves  the  legislation 
uader  consideration  from  the  inhibition  of  the  tenure 
clause.  This  provision,  unlike  that  of  the  tenure 
clause,  has  reference  to  the  officer  and  his  right  to  hold 
the  office  for  the  term  prescribed  by  law,  and  until 
a  successor  is  elected  and  qualified.  It  has  no 
reference  whatever  to  the  periods  between  which 
the  people  may  be  denied  the  right  to  elect  their  offi- 
cers. .One  provision  has  reference  to  the  office* 
and  not  to  the  officer;  and  the  other  has  reference 
to  the  officer,  and  not  to  the  tenure  of  the  office. 
It  is  true,  as  held  in  some  of  the  cases,  that 
when  one  is  elected  to  an  office,  except  that  of  legis- 
lator, he  is  elected  for  the  prescribed  term,  and  un- 
til a  successor  is  elected  and  qualified,  although 
that  may  result  in  a  holding  of  more  than  four  years; 
but  that  is  neither  excuse  nor  authority  for  holding 
that  the  General  Assembly  may  enlarge  the  four- 
years  tenure,  may  deny  the  people  the  right  of  choice 
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for  more  than  four  years.  The  hold-over  clause  was 
designed  to  save  the  public  service  from  embarrass- 
ment by  the  failure,  of  the  people  to  elect,  or  the  fail- 
ure of  their  choice,  from  death  or  other  causes,  to 
qualify  and  assume  the  duties  of  the  service.  It  was 
not  designed  a^  authority,  and  is  not  even  a  reason- 
able pretext  for  an  act  denying  the  right  of  election  or 
of  directly  or  indirectly  enlarging  the  tenure  beyond 
the  limit  of  four  years.  Upon  this  construction  of  the 
hold-over  clause,  we  have  no  question  before  us  involv- 
ing that  provision,  since  we  have  no  question  of  a  va- 
cancy, and  no  question  of  rival  claimants  to  the  office, 
and  we  decide  nothing  as  to  any  right  to  hold  over.  The 
exact  question  here  is  as  to  whether  the  General 
Assembly  may  by  an  act,  directly  or  indirectly,  en- 
large the  tenure  of  an  office  of  its  own  creation 
beyond  the  period  of  four  years.  If  it  may  do 
so  for  two  years,  it  may  do  so  for  four  years  or 
ten  years,  and  until  some  succeeding  session  of 
that  body  concludes  to  accord '  to  the  people  the 
right  guaranteed  by  the  tenure  clause  to  elect  their 
officers.  That  there  are  dangers  which  may  re- 
sult from  the  denial  to  the  people  of  the  opportunity, 
within  reasonable  periods,  to  elect  public  officers,  is 
plainly  seen.  That  such  possible  dangers  gave  rise 
to  the  tenure  clause  of  the  constitution  I  have  no 
doubt.  And  that  the  construction  of  that  clause 
which  I  maintain  is  a  guaranty  against  such  dangers 
supplies  the  strongest  reasons  in  support  of  that  con- 
struction. 

The  case  of  StaiCy  ex  reZ.,  v.  McCrnckerty  61  Ohio  St. 
123,  36  N.  E.  941,  relied  upon  by  the  appeftees,  in- 
volved an  act  providing  for  the  beginning  of  an  offi- 
cial term  after  the  expiration  of  the  term  of  the  in- 
cumbent, the  right  of  the  incumbent  under  a  con- 
stitutional hold-over  provision,  to  continue  in  the 
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office  until  the  beginning  of  the  newly  fixed  term, 
and  the  claims  of  one  elected  to  the  office  under 
the  new  law  to  take  the  office  before  the  begin- 
ning of  the  term  for  which  he  was  elected,  namely, 
upon  the  expiration  of  the  old  term.  As  we  have 
already  shown,  none  of  these  questions  are  be- 
fore us.  The  act  there  in  question  did  not  postpone 
or  deny  the  right  of  the  people  to  elect,  and  there  was 
no  question  made  as  to  the  enlargement  of  the  ten- 
ure of  the  office  in  question  beyond  constitutional 
limit.  The  questions  there  decided  might  be  perti- 
nent if  we  were  called  upon  to  decide  as  to  the  right 
of  the  incumbents  of  the  office  of  trustee  to  hold  over 
until  a  successor  should  be  elected  and  qualified,  but 
they  are  not  pertinent  to  the  questions  before  us. 

The  case  of  Christy  v.  Boards  etc.y  39  Cal.  1,  also 
cited  aind  relied  upon  by  the  appellees,  involved  a 
law  postponing  for  two  years  the  election  of  certain 
commissioners,  the  prescribed  tenure  of  whose  office 
was  two  years.  Notwithstanding  the  repeal  of  the  law 
for  an  election  at  the  end  of  the  two  years  term,  votes 
were  cast  for  successors  to  the  incumbents.  .The 
court  held  that  it  was  within  the  power  of  the  Gen- 
eral Assembly  to  postpone  the  election,  since  the 
power  was  given  to  fix  the  times  of  election,  but  that 
such  power  must  be  exercised  with  reference  to  the 
four  year  tenure  clause  of  the  constitution,  which  is 
like  our  own.  It  will  be  seen,  therefore,  that  the 
case  did  not  involve  the  tenure  clause  further*  than 
the  repeated  expressions  of  the  court  that  such  post- 
ponement must  not  exceed  the  limit  of  such  clause. 
By  the  act  there  in  question  the  people  were  not  de- 
nied the  right  to  elect  commissioners  within  the 
four  years  limit,  but,  observing  the  limit,  the  tenure 
was  extended  to  but  four  years.     The  reasoning  of 
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the  court  is  in  harmony  with  the  conclusion  here  sub- 
mitted. The  case  of  Jordan  v.  Bailyy  37  Minn.  174,  33 
N.  W.  778y  is  another  case  cited  by  the  appellees  as 
supporting  their  contention.  That  case  involved  a  law 
postponing  the  time  of  electing  for  two  years,  the  term 
having  been  four  years,  and  the  constitutional  tenure 
limit  having  been  seven  years.  The  act  did  not  reach 
the  constitutional  limit  by  one  year,  and  the  people 
were  not  deprived  of  the  right  to  elect  within  the 
]>eriod  reserved  by  the  constitution. 

Anything  said  in  these  cases  or  others  as  to  ex- 
tending the  terms  of  incumbents,  as  to  vacancies, 
and  as  to  holding  over,  we  do  not  regard  as  bearing 
upon  the  question  before  us;  and  upon  the  question 
here  for  decision  the  cases  are  clearly  distinguish- 
able from  thi&  I  realize  the  full  meaning  of  the  rule 
that  the  judge  should  be  satisfied  beyond  a  reason- 
able doubt  that  the  constitution  has  been  violated 
before  he  should  hold  that  the  General  Assembly 
has  exceeded  its  authority.  However,  it  is  not  ques- 
tioned that  I  have  correctly  interpreted  the  tenure 
clause,  and  I  see  i^o  reasonable  ground  for  conten- 
tion that  this  clause  is  not  involved  before  us.  The 
inquiry  must  be  then,  has  the  act  violated  it?  To  my 
mind  there  is  but  one  answer.  I  am  not  to  be  de- 
terred from  giving  this  answer  because  the  conse- 
quences may  possibly  be  to  continue  in  office  the  in- 
cumbents even  beyond  the  time  intended  by  the  act. 
If  the  act  is  invalid,  its  authors  must  be  held  to  ac- 
count for  the  consequences.  The  constitution  is  the 
paramount  law,  and  by  it  the  acts  of  every  depart- 
ment of  the  government  must  be  tested.  If  I  per- 
mitted this  legislation  to  stand  against  the  inhibition 
of  the  constitution,  I  should  feel  that  I  had  violated 
that  sacred  law.  I  conclude,  therefore,  that  the  act 
Vol.  151—19 
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of  1897  violates  the  tenure  clause  of  the  constitution^ 
and  is  void. 

The  invalidity  of  that  act,  however,  does  not  fully 
support  the  appellant's  theory  that  the  election  should 
be  held  in  November,  1898,  since  that  theory  implies 
the  validity  of  the  act  of  1893  (Acts  1893,  p.  192), 
which  postponed  the  elections  for  trustee  from  April, 
1894,  to  November,  1894,  in  exactly  the  same  man- 
ner that  the  act  of  1897  postponed  the  election  from 
November,  1898,  to  November,  1900.  (Counsel  for 
the  appellees  insist  that  the  objections  urged  by  the 
appellant  to  the  act  of  1897  obtain  as  against  the 
act  of  1893,  and  with  this  insistence  we  all  concur. 
The  violations  of  the  constitution  are  of  the  same 
character,  and  differ  only  in  degree;  one  being  a 
postponement  of  two  years,  and  the  other  of  seven 
months,  beyond  the  constitutional  period  for  the  ten- 
ure of  said  office.  The  theory  of  the  petition  affirmed 
the  invalidity  of  the  act  of  1897,  and  the  validity  of 
the  act  of  1893  by  seeking  to  require  an  election  un- 
der it.  We  are  therefore  unable  to  avoid  the  conse- 
quences of  this  theory.  Counsel  for  the  appellant 
contend  that  the  people  having  elected  under  the  act 
of  1893,  the  appellees  are  estopped  to  deny  its  valid- 
ity, and  assert  that  this  court  so  held  with  reference 
to  the  apportionment  law,  in  Fealer  v.  Brayton,  145 
Ind.  71.  In  this  position,  I  respectfully  submit,  coun- 
sel are  in  error.  It  is  the  general  rule  that  the  con- 
stitutionality of  an  act  may  be  questioned  at  any 
time  by  any  one  having  an  interest,  excepting  that« 
where  to  do  so,  he  would  gain  an  unconscionable  ad- 
vantage from  retaining  benefits  derived  from  such 
acts  and  escape  the  liabilities  therefor.  An  uncon- 
stitutional law  is  as  no  law;  it  is  as  waste  paper.  The 
case  of  Fesler  v.  Brayton,  aupra^  was  not  decided  upon 
the  ground  of  estoppel,  but  was  decided  upon  an  ex- 
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ception  to  the  general  rule,  which  was  that  a  law 
could  not  be  declared  in  violation  of  the  constitution, 
when  to  do  so  would  defeat  the  constitution  itself, 
in  abrogating  the  form  of  government  declared  by 
the  constitution. 

These  conclusions  should  result  in  affirming  the 
judgment  of  the  circuit  court.  Whether  the  incum- 
bents of  the  office  shall  hold  until  the  regular  elec- 
tion period  in  April,  1902;  whether  they,  having  been 
elected  under  an  invalid  law,  hold  de  facto,  as  against 
appointees,  or  whether  the  General  Assembly  may 
provide  for  the  exigency  which  these  invalid  laws 
have  created,  it  is  not  for  us  to  suggest. 

Howard,  J.,  concurs  in  the  foregoing. 

On  Petition  for  Rehearing. 

Hackney,  C.  J. — ^The  appellant's  petition,  as  ad- 
dressed to  the  minority  opinion,  rests,  we  respectfully 
submit,  upon  false  premises,  L  e.,  that  the  validity  of 
the  law  of  1893  was  not  in  issue;  that  the  appellees 
were  estopped  to  assert  its  invalidity,  and  that  the 
case  of  State,  ex  rel,  v.  Wells,  144  Ind.  231,  holds  the 
act  of  1893  to  be  constitutional.  As  in  Denney  v.  State, 
ex  rel.y  144  Ind.  603,  the  petition  sought  the  relief 
prayed  upon  the  earlier  act,  and  denied  the  validity  of 
the  later  act.  The  respondents  properly,  we  have  no 
doubt,  contended  that  the  entire  relief  prayed  could 
not  be  granted,  because  of  the  invalidity  of  the  earlier 
act.  It  was  there  held  that  both  acts  were  in  question, 
the  relief  demanded  affirming  one  act  and  denying 
the  other.  It  would  be  remarkable  if  one  seeking  re- 
lief under  a  law  could  preclude  his  adversary  from 
denying  the  constitutional  validity  of  that  law.  It 
would  be  no  less  remarkable  to  hold  that  the  question 
must  be  specially  pleaded,  and  could  not  arise  upon 
demurrer.     In  considering  the  question  of  estoppel 
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again  argued,  it  must  be  borne  in  mind  that  the  per- 
son to  be  estopped,  according  to  the  appellant,  is  not 
in  court.  He  is  the  trustee  in  office,  who,  in  this  case, 
is  not  a  party  denying  or  affirming  the  right  of  the 
appellant  to  require  an  election  this  fall.  The  issue 
in  this  ease,  as  we  affirmed  originally,  is  not  as  to  the 
right  of  a  trustee;  it  is  as  to  the  right  of  the  people 
to  elect  a  trustee.  It  was  the  loss  of  this  distinction 
by  the  majority  of  the  court,  as  the  minority  conceived, 
that  made  the  hold-over  clause  appear  to  have  appli- 
cation to  the  case. 

In  the  case  of  State^  ew  rehy  v.  Weife,  supray  the  con- 
stitutional validity  of  the  act  of  1893  was  neither 
mooted  nor  decided,  and,  as  well  said  by  appellant's 
counsel,  constitutional  questions  are  never  passed 
upon  unless  necessary  to  a  decision  of  the  case.  The 
constitutionality  of  laws  is  assumed  where  not  denied. 
The  minority  adhere  to  their  original  opinion. 

Howard,  J.^  concurs  in  this  opinion. 


Louisville,  New  Albany  and  Chicago  Railway 
|l53  eK|  Company  v.  Heck,  Administrator. 

m  £      [^^-  17»684.    FUed  June  17, 1898.    Rehearing  denied  Got.  14,  I888.3 

ieiMsul  Master  ai^d  Skevant.— JReraonoZ  Ir^riea.  —  Proximate  Oauae. — 
— '  PlaintiflTs  intestate  was  employed  by  defendant  railway  oompany 
on  a  work  train  in  the  capacity  of  fireman  on  a  pile-driver.  On  the 
day  of  tbe  accident  such  train  was  ordered  to  work  extra  at  certain 
points  on  the  road  from  7  a.  m.  to  6  p.  m.,  and  on  its  return,  while 
running  backward  it  collided  with  an  extra  freight  train  resulting 
in  the  death  of  intestate.  Both  trains  were  moving  under  the  ordetB 
of  def endant»  and  neither  train  had  notice  or  knowledge  of  the  otlier. 
Intestate  was  at  his  proper  place  on  the  work  train  at  the  time  of  the 
collision.  Held,  that  defendant's  negligence  was  the  prozinaate 
cause  of  the  death  of  intestate^  although  the  work  train  may  have 
violated  a  rule  requiring  it  to  keep  a  footman  before  and  behind 
the  train  with  danger  signals  at  certain  distances,  pp.  SBS-M^^ 
Eailroai>8. — RuUs. — Orders.— -Where  an  extra  freight  train  sent  ont 
under  written  orders  of  the  superintendent  was  about  to  pass 
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c  portion  of  the  diTision  oocnpied  by  a  work  train,  without  notice 
of  such  work  train,  a  verbal  notice  given  by  a  telegraph  operator 
that  such  work  train  was  out  under  flag  and  that  its  orders  did  not 
concern  the  freight,  did  not  amount  to  a  modification  of  the  written 
orders  given,    pp.  SO^SOJ^. 

Master  and  Ssrvant.— Ftoe  Principal,— BaiXroadi,-^K  superintend- 
ent of  a  railroad  division  having  general  charge  and  supervision 
of  the  entire  business  over  such  division  is  a  vice  principal,  and  acts 
in  the  place  of  the  master,  pp,  304-306. 
'  Sakie.— TVatn  Dispcitcher.^Vice  PrincipcU.^FeUow  Servant,— Rail- 
roods, — A  train  dispatcher  who  controls  and  directs  the  movements 
of  trains  on  a  division  of  a  railroad  is  not  a  fellow  servant  with 
trainmen  in  the  employ  of  the  railroad  company,  but  is  a  vice 
principal,  for  whose  negligence  the  company  is  liable,    pp,  S06-315. 

Affkal  and  Erbor.— J2ecord.^^t7ai{a6Ze  £Vror.—- An  assignment  of 
error  based  upon  the  action  of  the  court  in  overruling  demurrers  to 
several  paragraphs  of  complaint  is  unavailable  where  the  demurrers 
are  not  in  the  record,    p.  SIS, 

Sams. — Asaignment  of  Error, — An  assignment  of  error  that  the  com- 
plaint does  not  state  facts  sui&cient  to  constitute  a  cause  of  action 
18  not  available  unless  all  of  'the  paragraphs  thereof  are  bad.  p, 
315, 

From  the  Carroll  Circuit  Court.    Affirmed. 

E.  C.  Field,  W.  8,  Kinnan^  Pollard  &  Pollard  aud 
(?.  W.  Kretzingerj  for  appellant 

MicJuiel  A.  RyaUy  J.  H.  OotUd  and  Joseph  A.  SimSf 
for  appellee. 

MoCabe,  J. — ^The  appellee,  as  administrator  of  one 
Aaron  Heck,  deceased,  sued  the  appellant  to  recover 
damages  under  the  statute  for  injuries  resulting  in 
the  death  of  said  deceased,  as  is  alleged,  by  the  neg- 
ligence of  the  appellant  A  trial  of  the  issues  made 
resulted  in  a  special  verdict,  upon  which  the  court 
rendered  judgment  for  the  plaintiff. 

The  errors  assigned,  and  not  waived,  call  in  ques- 
tion the  sufficiency  of  the  complaint,  the  action  of 
the  circuit  court  in  overruling  demurrers  to  each 
paragraph  of  the  complaint  and  in  overruling 
appellant's    motion    for      a    new    trial,    and    for 
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judgment  in  its  favor  on  the  special  verdict.  The 
substance  of  so  much  of  the  special  verdict  as  is  ma- 
terial is  as  follows:  The  defendant,  on  and  before 
July  6,  1891,  was,  and  still  is,  a  railroad  corporation, 
owning  and  operating  a  railroad  in  this  State,  part  of 
which  is  situated  between  and  extends  from  the  city 
of  Lafayette,  Tippecanoe  county,  and  passing  through 
Bloomington,  Monroe  county,  both  in  Indiana;  that  ' 
about  seven  miles  south  of  Lafayette  there  was  at 
that  time,  and  still  is,  a  point  called  Taylor's  Station, 
where  there  was  no  telegraph  or  freight  office,  but 
there  was  a  side-track  or  switch,  not  being  a  regular 
station  for  regular  trains  on  said  road;  that  about 
thirteen  and  one-half  miles  south  of  Lafayette  there 
then  was,  and  still  is,  a  station  called  Komney,  at 
which  there  was  a  side-track  and  telegraph  office; 
that  a  place  called  Raub's,  ten  miles,  and  a  place 
called  Gravellotte,  two  and  one-half  miles  south  of 
Lafayette,  were  flag  stations,  with  a  aide-track  at 
each,  but  no  telegraph  office,  and  that  there  was  no 
telegraph  office  between  Romney,  and  Lafayette 
That  on  said  day,  the  decedent,  Aaron  Heck,  was,  and 
for  two  years  prior  thereto,  had  been  in  the  employ 
of  defendant  in  the  capacity  of  fiireman  on  a  pile- 
driver,  that  being  his  avocation,  the  engineer  thereof 
being  one  R.  G.  Fletcher.  That  said  pile-driver  was 
composed  of  a  fire  engine,  boiler,  and  other  machin- 
ery resting  on  a  flat  car,  was  used  for  driving  timbers 
into  the  ground  in  the  construction  and  repair  of 
bridges  on  said  railroad.  That  said  pile-driver  car, 
with  such  other  cars  as  were  necessary,  were  taken 
from  point  to  point  over  said  railroad,  as  ordered  by 
defendant,  by  a  locomotive  and  tender,  and  the  whole 
was  called  a  "work  train,''  and  the  same  was  not 
operated  on  schedule  time,  but  was  always  an  extra, 
moving  under  special  orders.    On  said  day  such  work 
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train  was  moved  and  propelled  by  engine  No.  69,  with 
one  D.  W.  Myers  as  engineer,  a  fireman,  and  two 
brakemen,  and  S.  C.  Firth  was  conductor  of  said 
work  train,  and  the  said  decedent  and  said  Fletcher 
had  no  control  or  management  of  said  work  train. 
That,  on  and  before  said  day,  said  railroad,  for  the 
purpose  of  its  operation,  was  divided  by  defendant 
into  two  divisions,  called  the  first  and  second  di- 
visions, the  first  division  consisting  of  that  part  be- 
tween Lafayette  and  Michigan  City  and  between  In- 
dianapolis and  Chicago.     The  second  division  con- 
sisted of  that  part  lying  between  Lafayette  and  New 
Albany,  each  division  being  in  charge  of  a  control- 
ling officer  of  the  defendant,  called  "division  superin- 
tendent," who  represents   the    defendant    company. 
There  were  subordinate  employes  of  the  defendant, 
all  of  wtom  were  subject  to  the  orders  and  control 
of  the  division  superintendent.     On  and  before  said 
day,  one  James  B.  Safford  was  superintendent,  and 
in  charge  of  said  second  division,  and  had  his  office 
in  Lafayette;  that  said  SafFord,  as  such  superintend- 
ent, had  authority  from  defendant  for  making  up 
and  sending  out  trains  over  said  second  division,  and 
in    that    regard    his    authority    was    superior    to 
that    of   any    other    of   the    employes    of    the    de- 
fendant, and  on  that  day  he  represented  all  move- 
ments of  trains  of  said  defendant  company  on  said 
second  division;  that,  on  that  morning,    said   work 
train  was  made  up  at  Lafayette  under  the  orders  of 
said  James  B.  Saflford,  as    superintendent    of    said 
second  division,  consisting  of  a  locomotive,  teuder, 
a  flat  car,  said  pile-driver  car,  and  a  caboose,  and  was 
ordered  by  said  superintendent  to  work  during  that 
day  from  7  oVlock  in  the  morning  until  6  o'clock  in 
the  afternoon,  between  said  Lafayette  and  said  Rom- 
ney.    By  usage,  and  by  the  rules  of  the  defendant,  or- 
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ders  for  the  movements  of  all  trains  were  issued  to  the 
conductor  and  engineer  of  each  train.  On  said  day, 
said  work  train  was  known  and  designated  as  ^^En- 
gine  No.  69/^  being  an  extra  train,  and  the  order  is- 
sued by  said  superintendent  to  the  conductor  and  en- 
gineer of  said  work  train  on  the  morning  of  said  day 
was  as  follows:  "Supt.  Office,  Bloomington,  July  6, 
1891.  For  Lafayette  to  C.  &  E.  of  Engine  69.  En- 
gine 69  will  work  extra  to-day,  from  7  o'clock  a.  m. 
until  6  o^clock  p.  m.  between  Lafayette  and  Romney, 
protecting  itself  against  all  trains.  J.  R  S. ;''  that  by 
said  order  said  work  train  was  directed  to  leave  La- 
fayette at  7  a.  m.  of  said  day  and  be  back  to  said  city 
by  6  o^clock  that  evening;  that  between  Lafayette 
and  Bomney  said  railroad  was  a  single  track,  except 
at  the  way  stations  before  mentioned,  where  there 
are  side  or  passing  tracks.  Said  work  train  left  La- 
fayette at  7  a.  m.  of  said  day  under  said  orders,  and 
worked  on  a  bridge  near  Taylor's  Station,  and  contin- 
ued so  to  work  until  about  5  o'clock  and  35  minutes 
in  the  afternoon,  when  it  started  on  its  return  to  La- 
fayette, running  backwards,  or  caboose-end  fore- 
most, at  a  speed  of  about  twelve  miles  an  hour,  and 
at  a  point  one  and  one-half  miles  north  of  said  Tay- 
lor's Station,  on  a  curve  in  said  road,  it  met  and  col- 
lided with  an  extra  freight  train,  which  had  been 
made  up  and  sent  southward  over  defendant's  road, 
and  over  the  working  limits  of  said  work  train,  un- 
der order  of  said  superintendent,  and  which  left  La- 
fayette about  6  o'clock  that  afternoon.  Said  extra 
freight  train  was  sent  out  under  a  written  order  from 
said  superintendent  to  its  conductor  and  engineer,  of 
which  the  following  is  a  copy :  ^^upt's  Office,  Bloom- 
ington, July  6, 1891.  For  Lafayette  to  C.  &.  E.  of  Eng. 
97.  Engine  97  run  extra  from  Lafayette  to  Blooming- 
ton,  and  will  meet  number  44,  Engine  34,  at  Linden. 
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J.  B.  8."   That  the  initial  letters  "J.  B.  S."  subscribed 
to  each  of  said  orders  to  said  work  train  and  to  said 
extra  freight  train,  were  the  initials  of  the  name  of 
said  James  B.  SaflFord,  and  signified  his  name,  and 
were  so  known,  understood,  respected,  and  obeyed  by 
the  conductors  and  engineers  of  said  trains.    No  other 
orders  were  given  to  said  work  train  or  said  extra 
freight  train  than  above  stated,  nor  was  notice  given 
to  said  work  train  that  an  extra  freight  train  would 
be  or  had  been  sent  south  over  its  working  limits,  nor 
did  the  conductor  or  anyone  on  said  work  train  know 
that  said  extra  freight  train  was  coming  or  was  on 
the  road«    Neither  the  conductor  nor  anyone  on  the 
extra  freight  train  had  been  notified  by  the  defend- 
ant or  by  said  superintendent,  that  the  work  train 
was  on  the  road,  nor  had  they  been  by  the  defendant 
or  said  superintendent  advised  of  the  working  limits 
of  said  work  train.    There  was  a  rule  of  the  defend- 
ant company,  then  in  force,  hereinafter  set  out,  re- 
quiring that  notice  should  have  been  given  by  the 
defendant  to  said  extra  freight  train  of  the  presence 
of  said  work  train  on  the  track,  within  said  working 
limits,  but  such  notice  was  not  in  this  case  given. 
Under  the  order  given  to  said  work  train,  those  in 
charge  of  it  did  protect  it   against   all    regular   or 
schedule  trains.    The  work  train  was  running  at  a 
proper  rate  of  speed,  and  the  conductor  and  a  brake- 
man  thereof,  as  watchmen  or  lookouts,  were  on  the 
forward  end  of  the  train  as  it  ran  northward  and 
homeward,  as  required  by  appellant's  rules.     And 
that  the  engineer,  conductor,  and  trainmen,  in  the 
management  of  extra  freight  No.  97,  were  on  said 
day  at  the  time  of  said  collision,  acting  strictly  under 
the  orders  of  the  defendant.    That  under  defendant's 
rule  105,  hereinafter  set  out,  it  was  impossible  for 
the  crew  in  charge  of  said  work  train  to  protect  it- 
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self  against  said  extra  freight  train,  and  at  the  same 
time  return  to  Lafayette  by  6  o'clock,  as  was  required 
of  it.  The  said  rule  105  was  applicable  to  trains 
stopped  by  accident  or  obstructions,  and  was  imprac- 
ticable in  its  application  to  said  work  train  at  the 
time  of  said  collision,  because  of  said  orders  and  ne- 
cessity of  proceeding  to  Lafayette  on  its  return  from 
Taylor's  Station,  That  defendant,  through  its  su- 
perintendent or  otherwise,  did  not  take  any  steps  to 
give  notice  to  those  in  charge  of  either  train  of  the 
presence  of  the  other  on  the  line  of  said  road.  The 
collision  occurred  about  5  o'clock  and  4S  minutes,  in 
the  afternoon  of  said  day;  and  the  ground  being 
hilly,  the  view  of  the  approaching  trains  was  ob- 
structed so  that  the  extra  freight  train  could  not  be 
seen  from  the  work  train  until  said  trains  were  with- 
in fifteen  car  lengths  of  each  other;  and  the  same 
was  true  as  to  the  view  from  the  freight,  so  that 
the  men  operating  each  train  could  not,  after  coming 
in  view  of  each  other,  avoid  the  collision.  At  the 
time  of  said  collision,  the  said  Aaron  Heck  was  at 
his  proper  place  with  said  pile-driver  engine  on  said 
pile-driver  car,  when  said  trains .  collided  with  great 
fofce,  throwing  some  of  the  cars,  including  the  said 
pile-driver  car,  from  the  track  into  the  ditch,  in- 
stantly killing  said  Aaron  Heck.  On  and  prior  to 
said  day,  the  defendant  had  in  force  the  following 
rules  and  regulations  for  -the  government  and  con- 
trol of  its  employes,  including  the  movement  and 
running  of  its  trains.  (Then  follows  such  rules  and 
regulations,  the  material  ones  of  which  will  be  quoted 
hereafter.)  There  were  no  other  rules  of  said  de- 
fendant then  in  force,  relating  to  the  management 
and  movement  of  trains  on  defendant's  road.  That 
by  said  rules  said  extra  freight  and  said  work  train 
were  trains  of  the  same  class,  and  by  said  rules,  on  a 
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single  track,  north-bound  trains  had  the  absolute 
right  of  track  over  south-bound  trains  of  the  same 
class.  Said  work  train  thereby  had  the  absolute 
right  of  the  track  between  Komney  and  Lafayette 
as  against  said  extra  freight  train.  The  said  de- 
fendant failed  on  said  day  to  give  a  proper  and  suffi- 
cient order  under  its  rules  to  engine  97,  drawing  said 
extra  freight;  and  such  failure  was  an  immediate 
and  proximate  cause  of  said  collision  and  death  of 
decedent 

It  is  contended  by  the  appellant  that  the  facts 
found  did  not  and  do  not  warrant  a  judgment  for  the 
plaintiff,  because,  as  is  contended,  those  in  charge 
of  the  work  train  were  shown  to  have  been  guilty 
of  negligence  in  running  said  work  train  in  disobedi- 
ence and  in  disregard  of  rule  105  of  said  company. 
If  they  did,  it  is  conceded  that  such  disobedience  and 
disregard  would  constitute  negligence  such  as  pre- 
cludes a  recovery,  even  though  the  decedent  had 
nothing  to  do  with  the  negligence  in  running  the 
work  train,  those  running  it  being  fellow  servants 
with  him  of  one  common  master  in  one  common  enter- 
prise, unless  the  actionable  negligence  of  the  appel- 
lant proximately  contributed  to  decedent's  death. 
The  appellee,  however,  admitting  that  those  in  charge 
of  the  work  train,  as  shown  by  the  verdict,  failed  to 
observe  the  requirements  of  said  rule  in  running  it, 
contend  that  said  rule  by  no  possibility  could  have 
any  application  to  such  train.  They  contend  that  it 
applies  only  to  trains  stopped  by  accident  or  obstruc- 
tion. That  rule  reads  thus:  "When  a  train  is  stopped 
by  accident  or  obstruction,  the  flagman  must  imme- 
diately go  back  with  danger  signals  to  stop  any  train 
moving  in  the  same  direction.  At  a  point  fifteen 
telegraph  poles  from  the  rear  of  his  train,  he  must 
place  one  torpedo  on  the  rail.    He  must  then  continue 
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to  go  back  at  least  twenty  telegraph  poles  from  the 
rear  of  his  train;  and  place  two  torpedoes  on  the  rail, 
ten  yards  apart  (one  rail  length),  when  he  may  re- 
turn to  a  point  fifteen  telegraph  poles  from  the  rear 
of  his  train,  and  he  must  remain  there  until  recalled 
by  the  whistle  of  his  engine;  but,  if  a  passenger  train 
is  due  within  ten  minutes,  he  must  remain  until  it 
arrives.  When  he  comes  in,  he  will  remove  the  tor- 
pedo nearest  the  train,  but  the  two  torpedoes  must 
be  left  on  the  rail  as  a  caution  signal  to  any  following 
train.  If  the  accident  or  obstruction  occurs  upon  a 
single  track,  and  it  becomes  necessary  to  protect  the 
front  of  the  train,  or  if  any  other  track  is  obstructed, 
the  fireman  must  go  forward  and  use  the  same  pre- 
cautions. If  the  fireman  is  unable  to  leave  the  en- 
gine, the  front  brakeman  must  be  sent  in  his  place." 
But  supposing  that  it  did  apply,  and  that  those 
in  charge  of  the  work  train  violated  rule  105  in  fail- 
ing to  travel  seven  miles  home  from  Taylor's  Station 
slow  enough  to  keep  a  footman  before  and  behind 
walking,  still  appellee  contends  that  that  would  not 
defeat  a  recovery.  It  must  be  conceded  that  if  that 
was  a  violation  of  rule  105  on  the  part  of  those  in 
control  of  the  train,  in  which  the  verdict  shows  the 
decedent  had  no  part,  still,  they  being  fellow  serv- 
ants with  him,  there  can  be  no  recovery  if  that  negli- 
gence of  his  fellow  servants  was  the  sole  proximate 
cause  of  the  collision  and  death.  It  is  contended, 
however,  that  such  negligence,  if  it  be  negligence, 
was  not,  as  shown  by  the  verdict,  the  sole  proximate 
cause  of  the  collision  and  death.  It  is  contended 
that  the  verdict  shows  that  appellant's  negligence  in 
sending  out  the  extra  freight,  in  violation  of  its  own 
rules,  was  at  least  one  proximate  cause  of  the  col- 
lision and  death.  The  system  of  rules  adopted  by  a 
master  for  the  conduct  of  a  complicated  business, 
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snch  as  operating  a  railroad,  when  brought  to 
the  knowledge  of  the  employe,  form  a  part  of  the 
contract  of  hiring,  and  become  binding  on  both 
master  and  servant.  The  violation  thereof,  to  the  in- 
jury of  the  servant  by  the  master,  is  as  much  an  act 
of  negligence  as  if  the  servant  violates  them.  Penn- 
gjflvania  Co.  v.  Whitcamby  111  Ind.  212-219,  and  cases 
there  cited;  Louisville ,  etCy  R.  W.  Co.  v.  Frawley,  110 
Ind*  18-25;  Maichett  v.  Cincinnati^  etc.,  R.  W.  Co.,  132 
Ind.  334-341;  Wharton  Neg.,  sections  205-233. 

Here  one  of  appellant's  own  regulations  wisely 
provided  that  ^ Vhen  an  order  has  been  given  to  work 
between  designated  points,  no  other  extra  must  be 
authorized  to  run  over  that  part  of  the  track  without 
pil)vi8ton  for  passing  the  work  train."  But  an  order 
was  given  by  the  appellant  to  the  extra  freight,  in 
violation  of  this  provision,  to  run  over  the  working 
limits  designated  in  the  order  to  the  work  train,  with- 
out any  provision  for  passing  the  work  train.  But  it 
may  be  insisted  that  the  appellant  did  not  know,  at 
the  time  the  order  to  the  work  train  was  given  in  the 
morning,  that  the  necessity  of  sending  out  the  extra 
freight  in  the  afternoon  would  arise.  If  that  be  so, 
then  another  provision  of  appellant's  regulations 
provided  for  such  a  contingency,  as  follows:  "When 
the  movement  of  an  extra  train  over  the  working 
limits  cannot  be  anticipated  by  these  or  other  orders 
to  the  work  train,  an  order  must  be  given  to  such 
extra  to  protect  itself  against  the  work  train  in  the 
following  form:  (e)  Extra  76  will  protect  itself 
against  work  train  extra  95  between  Lyons  and 
Paris."  But  it  is  not  claimed  or  pretended  that  this 
regulation  was  complied  with  On  the  contrary,  it 
clearly  appears  that  both  of  these  regulations  were 
violated  in  sending  out  the  extra  freight  Another 
regulation  applicable  to  the  conditions  shown  to  ex- 
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ist  by  the  verdict  requires  that,  "when  an  extra  re- 
ceives orders  to  run  over  working  limits,  it  must  be 
advised  that  the  work  train  is  within  those  limits  by 
adding  to  example  *a'  the  words — ^*(g)  Engine  292  is 
working  as  an  extra  between  Berne  and  Turin.'  A 
train  receiving  this  order  must  run  expecting  to  find 
the  work  train  within  the  limits  named."  This  regu- 
lation was  left  totally  uncomplied  with,  and  was  vio- 
lated by  the  appellant  in  sending  out  the  extra 
freight.  These  several  violations  of  its  own  rules,  es- 
tablished by  appellant  presumably  for  the  security 
and  safety  of  its  employes,  as  well  as  the  protection 
of  its  own  property,  was  negligence  on  appellant's 
part,  and  was  a  proximate  cause  of,  and  without 
which  the  collision  and  death  resulting  therefrom, 
would  not  have  occurred.  Boyce  v.  Fitzpatricky  80 
Ind.  626;  Louisville,  etc.,  R.  W.  Co,  v.  Berkeyy  136  Ind. 
181,  188,  and  authorities  there  cited;  Coppins  v.  New 
York,  etc.yR.  R.  Co.,  122  N.  Y.  657;  Beach  on  Oont  Neg., 
section  304;  Cincinnati^  etc.,  i?.  W.  Co.  v.  Lang,  118  Ind. 
579;  Rogers  v.  Leyden,  127  Ind.  60;  Cleveland^  etc.y  R* 
W.  Co.  V.  Wynant,  134  Ind.  681. 

The  appellant,  however,  contends  that  its  motion 
for  a  new  trial  ought  to  have  been  granted,  because 
the  evidence  does  not  support  the  special  verdict,  in 
that  such  evidence  shows  that  appellant  did  not  vio- 
late its  rules  in  sending  out  the  extra  freight  with- 
out notice  of  the  presence  of  the  work  train  within 
the  working  limits  designated  in  the  order  to  it.  This 
contention  is  founded  on  the  testimony  of  Mr.  Rude- 
sail,  the  engineer  of  the  extra  freight,  as  follows: 
"Before  starting  your  train  out  on  that  evening,  on 
the  6th  day  of  July,  1891,  did  you  receive  any  further 
notice  from  the  operator  there  that  the  work  train 
was  working  south  of  Lafayette?  Ans.  After  we 
got  our  orders,  we  went  back  up  stairs,  and  asked 
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him  if  there  was  not  a  work  train  out;  they  said  that 
there  was,  but  it  didn't  concern  us,  they  were  under 
a  flag.  Q.  State  to  the  jury  what  the  operator  told 
you.  Ans.  He  daid  they  were  out,  but  their  orders 
didn't  concern  us — ^that  they  were  under  a  flag.''  To 
determine  the  force  and  significance  of  this  informa- 
tion, another  regulation  and  rule  (153),  found  in  the 
book  of  rules,  must  be  looked  to.  That  rule  re^uls 
thus:  ^'A  train  or  any  section  of  a  train  must  be 
governed  strictly  by  the  terms  of  orders  addressed 
to  it,  and  must  not  assume  rights  not  conferred  by 
such  orders.  In  all  other  respects  it  must 
be  governed  by  train  rules  and  time  tables."  This  no- 
tification was  not  an  order,  the  operator  having 
no  power  or  authority  to  give  orders  himself,  or  to 
change  or  modify  those  issued  by  the  train  dis- 
patcher in  the  name  of  the  superintendent,  and  was 
in  no  sense  a  modification  of  the  written  order  given 
to  the  extra  freight  On  the  contrary,  it  amounted 
to  a  direction  to  run  over  the  working  limits,  re^ 
gardless  of  the  work  train,  precisely  as  if  previous 
orders  had  been  given  to  the  work  train  to  clear  the 
track  for  the  extra  freight.  The  regulation  men- 
tioned reads  thus:  ^^When  it  is  anticipated  that  a 
work  train  may  be  where  it  cannot  be  reached  for 
meeting  or  passing  orders,  it  may  be  directed  to  re- 
I>ort  for  orders  at  a  given  time  and  place,  or  an  order 
may  be  given  that  it  shall  clear  the  track  for  a  des- 
ignated extra  in  the  following  form;"  and  then  fol- 
lows the  form  of  the  order.  From  th^  notification 
given  the  extra  freight,  those  in  charge  of  it  had  a 
right  to  suppose  that  some  such  order  had  been  given 
to  the  work  train ;  and  therefore,  and  in  any  event,  the 
extra  freight  was,  under  appellant's  rules,  bound  to 
run  in  strict  accordance  with  its  written  order.  This 
is  so  because  rule  118  provides  that,  ^^all  messages 
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or  orders  respecting  the  movement  of  trains  *  »  » 
must  be  in  writing."  And  rule  115  provides  that  "ex- 
tra trains  must  not  be  run  without  an  order  from 
the  superintendent  of  transportation;"  And  even  the 
notification,  as  well  as  the  strict  terms  of  the  writ- 
ten order,  required  it  to  run  just  as  if  the  work  train 
was  not  out,  or,  if  out,  was  on  a  side-track  to  let  the 
extra  freight  pass.  Therefore  those  in  charge  of  the 
extra  freight  were  not  guilty  of  negligence  in  run- 
ning, as  they  did,  in  strict  compliance  with  their 
orders;  but  those  orders  were  wrong,  and  their  issue 
was  an  act  of  negligence,  and  this  evidence  is  in  no 
way  inconsistent  with  the  finding  in  the  special  ver- 
dict. Therefore  the  evidence  well  supports  the  Bpe- 
cial  verdict,  that  the  order  issued  to  the  extra  freight 
was  an  improper  one,  and  ought  not  to  have  been  is- 
sued  under  appellant's  rules,  but  that  quite  a  differ- 
ent one  should  have  been  issued. 

But  appellant  contends  that  the  evidence  does  not 
support,  and  is  contrary  to  the  finding  in  the  special 
verdict  in  another  respect.  And  that  is  that  it  does 
not  show  or  prove  that  the  appellant  company  gave 
the  erroneous  and  improper  order  to  the  extra 
freight,  or  failed  to  give  the  proper  order.  The  evi- 
dence shows  that  one  James  B.  Safford  was  the  su* 
perintendent  of  the  second  division  of  appellant's 
road,  extending  from  Lafayette  to  New  Albany,  and 
that  his  office  was  in  Lafayette;  that  he  had  gen^^l 
charge  and  supervision  of  appellant's  entire  business 
over  that  division  of  the  road,  and  the  control  of  the 
movement  of  all  trains  passing  over  that  division; 
that  its  train  dispatcher  was  located  at  Bloomington, 
about  100  miles  south  of  Lafayette  on  its  road;  that 
the  rules  of  the  appellant  required  that  all  orders  tor 
the  movement  of  trains  over  that  division  should  be 
issued  in  the  name  and  under  the  authority  and  di- 
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rection  of  the  superintendent  of  such  division,  but 
should  be  issued  by  the  train  dispatcher,  who  was  au- 
thorized to  sign  the  initials  "J.  B.  S.^'  to  such  orders. 
Those  Initials,  by  the  rules  and  regulations,  meant, 
and  were  intended  to  mean,  the  name,  ^^James  B. 
Safford,"  who  was  superintendent;  and  orders  and 
messages  so  signed,  and  sent  by  telegraph  by  the  ap- 
pellant's train  dispatcher,  were  required,  by  the  rules 
and  regulations  of  appellant  to  be  obeyed  and  re- 
spected as  the  order  of  the  said  diyision  superintend- 
ent, and  said  initials  as  his  name;  and  such  orders 
and  messages  so  signed  by  said  train  dispatcher  with 
said  initials,  were  by  all  employes  and  operatives  of 
appellant  on  said  division  treated,   respected,    and 
obeyed  as  the  orders  of  said  superintendent,  James 
B.  Safford ;  and  said  initials  signed  to  such  orders  and 
messages  were  by  said  operatives,  under  said  rules, 
treated,  resi)ected,  afid  obeyed  as  the  genuine  signa- 
ture of  said  superintendent,  and  the  genuine  order  of 
said  superintendent,  James  B.  Bafford,     But,  as  a 
matter  of  fact,  the  orders  here  involved,  as  well  as 
all  orders  for  the  movement  of  trains  over  the  ap- 
pellant's road  or  that  division  of  it,  were  and  are  is- 
sued and  telegraphed  to  the  points  to  which  they 
are  applicable  by  the  train  dispatcher  at  Blooming- 
ton.    It  is  not  denied  by  appellant  that  the  sui)erin- 
teiident  was  a  vice  principal,  acting  for  and  repre- 
senting the  appellant.    But  appellant's  contention  is 
that  the  orders  involved  here  were  not  in  fact  issued 
by  such  superintendent,  and  were  therefore  not  his 
acts.    If  the  appellant  company  could  by  any  pos- 
sibility, by  its  rules,  orders,  and  regulations,  make 
the  acts  of  the  train  dispatcher  the  acts  of  its  superin- 
tendent, the  evidence  clearly  shows  that  that  has 
been  done.    On  general  principles,  it  would  seem  that 
Vol.  161—20 
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a  division  superintendent  clothed  with  the  powers 
and  charged  with  the  duties  with  which  James  B. 
Saflford  was  clothed  and  charged,  as  appears  by  the 
evidence,  was  a  vice  principal,  represented  and  acted 
in  the  place  of  the  master,  the  appellant.  Taylor  v. 
Evansville,  etc.,  R.  R.  Co.,  121  Ind-  124;  Krueger  v. 
Louisvilley  etc.,  R.  W.  Co.,  Ill  Ind.  51;  Patterson  v. 
Pittsburg,  etc.,  R.  R.  Co.,  76  Pa.  St.  389. 

As  said  by  Wharton  on  Neg.,  section  232:  "The 
true  view  is,  that,  as  the  corporation  can  act  only 
through  superintending  officers,  the  negligences  of 
those  officers,  in  respect  to  other  servants,  are  the 
negligences  of  the  corporation."  And,  as  is  said  in 
section  235,  "  *If  a  master  employs  experienced  work- 
men, and  directs  them  to  act  under  the  superintend- 
ence and  to  obey  orders  of  a  deputy  whom  he 
puts  in  his  place,  they  are  not  engaged  in  a  common 
work  with  the  superintendent,^  and  the  master  is  lia- 
ble for  the  superintendent's  negligence.  And  this  is 
endnently  the  case  with  corporations,  which  can  only 
act  through  agents,  general  and  special.^* 

The  question  still  remains  whether  the  negligent 
act  of  the  train  dispatcher  in  sending  out  the  extra 
freight  with  a  wrong  order,  and  without  a  proper 
order,  was  the  act  of  the  superintendent.  If  the  at- 
tempt here  was  to  hold  the  superintendent  personally 
liable  for  the  negligence  of  the  train  dispatcher,  we 
should  have  a  very  different  question.  But  that  is 
not  the  case.  It  is  sought  to  hold  the  master  liable,  be- 
cause by  its  rules,  it  made  the  train  dispatcher's  act 
the  act  and  order  of  its  superintendent  or  vice  princi- 
pal. By  those  rules  it  gave  such  act  all  the  force,  vigor, 
and  effect  as  to  its  other  employes  as  if  the  train  dis- 
patcher's act  was  actually  the  act  of  its  superin- 
tendent. Under  such  circumstances,  it  would  hardly 
seem  consistent  for  the  master  to  turn  around  after 
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such  act  brings  fatal  consequences,  and  say  to  the 
same  employes  that  the  acts  of  the  train  dispatcher 
were  not  in  fact  the  acts  of  the  superintendent, 
though  my  rules  said  they  were. 

But  assuming,  as  appellant's  learned  counsel  do, 
that  the  train  dispatcher's  acts  were  not  those  of  the 
division  superintendent,  it  does  not  follow,  as  they 
contend,  that  the  negligence  of  the  train  dispatcher 
was  the  negligence  of  a  fellow  servant  with  the  dece- 
dent, thereby  defeating  a  recovery.  In  the  wide  range 
of  decided  cases,  both  in  this  country  and  England, 
on  this  subject,  the  industry  of  the  learned  counsel 
for  the  appellant  have  only  been  able  to  cite  two 
cases  in  support  of  their  contention  that  a  train  dis- 
patcher is  a  fellow  servant  with  trainmen.  Those 
cases  are  Robertson  v.  Terre  Haute,  etc.,  R,  R.  Co.,  78 
Ind.  77,  41  Am*  llep.  552,  and  Oregon,  etc.y  R.  W,  Go.  v. 
Frost,  74  Fed.  965. 

The  Indiana  case,  as  is  shown  by  the  learned  coun- 
sel, does  not  seem  very  satisfactory.     Especially  as 
this  court  has  since  announced  general  principles  of 
law  i)ertinent  to  the  point  at  total  variance  with  that 
case,  to  which  reference  will  hereafter  be  made.    The 
opinion  announces  that  a  train  dispatcher  and   a 
brakeman  on  a  train  in  the  employ  of  the  railroad 
company  were  fellow  servants,  and  therefore  the  neg- 
ligence of  the  train  dispatcher   in  failing   to    send 
proper  orders  to  one  of  the  trains  involved,  to  side- 
track at  a  certain  station,  caused  them  to  collide,  in- 
juring the  plaintiff,  who  was  a  brakeman  on  one  of 
the  trains.    Whether  a  train  dispatcher  or  any  other 
agent  or  employe  of  a  railroad  company  is  a  fellow 
servant  with  other  employes  or  is  a  vice  principal, 
must  depend,  not  upon  his  superior  authority,  rank, 
or  station,  but  must  depend  upon  the  nature  of  the 
duties  the  master  has  charged  him  with,  or  the  power 
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aDd  authority  with  which  the  master  has  clothed 
him.  As  was  said  in  Indiana,  etc.,  R,  W.  Oo.  v.  Snyder^ 
140  Ind.,  at  p.  663:  "Where  the  duty  is  one  owing 
by  the  master,  and  he  entrusts  it  to  the  performance 
of  a  serrant  or  agenjt,  the  negligence  of  such  serv- 
ant or  agent  is  the  negligence  of  the  master.  As  the 
master  is  charged  with  the  duty  of  providing  safe 
and  suitable  appliances,  if  he  entrusts  such  duty  to 
an  employe,  such  employe  becomes  a  vice  principal, 
and  his  negligence  in  such  matter  is  the  negligence 
of  the  master.  The  rule  which  absolves  the  master 
from  liability  on  account  of  the  neglig^ce  of  a  fel- 
low servant  has  no  application.''  Citing  to  the  same 
effect,  Indiana  Car  Co,  v  Parker,  100  Ind.  181;  Krue- 
get  V.  Louispille,  etc.,  R.  W.  Co.,  Ill  Ind.  51;  LouiavUlej 
etc.,  R.  W.  Co.  V.  Buck,  Admr.,  116  Ind.  566;  BraaU, 
etc.,  Coal  Co^  v.  Young,  117  Ind.  520;  Cincinnati,  etc.,  R. 
R.  Co.  V.  McMullen,  117  Ind.  439;  Taylor  v.  EvansvUUf 
etc.,  R.  R.  Co.,  121  Ind,  124.  And  we  add  the  follow- 
ing cases  to  the  same  effect:  Ohio,  etc.,  R.  W.  Co.  v. 
Stiefi,  140  Ind.  61,  and  cases  there  cited;  Robertson  ▼. 
Chicago,  etc.,  R.  R.  Co.,  146  Ind.  486;  LouiaviUe,  etc., 
R.  W.  Co.  V.  Berkey,  Admr.,  136  Ind.  181.  There  is  not 
a  word  said  in  Robertson  v.  Terre  Haute,  etc.,  R.  R.  Co. 
above  cited,  why  the  train  dispatcher  in  that  case 
was  a  fellow  servant  with  the  injured  brakeman  on 
a  train;  nor  is  there  any  reference  to  any  evidence 
showing  the  nature  of  the  duties  the  train  dispatcher 
was  required  to  perform.  Without  some  facts  pre- 
sented to  the  court,  either  by  pleading  or  evidence, 
to  show  what  the  nature  of  the  duties  devolving  on 
the  train  dispatcher  were,  there  was  no  basis  for  the 
legal  conclusion  that  he  was  a  fellow  servant  with  a 
brakeman.  As  is  said  by  Wharton  on  Negligence, 
section  230:  ^^But  whether  an  employment  is  com- 
mon to  the  injuring  and  the  injured  employe  is  a 
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question  of  fact  and  not  of  law."  Prom  the  face  of 
the  report  in  Robetison  v.  Terre  Haute,  etc.,  R.  R.  Co*, 
supra,  it  wonld  seem  that  the  writer  of  the  opinion 
proceeded  upon  the  theory  that  whether  a  train  dis- 
patcher was  a  fellow  servant  or  a  vice  principal  was 
an  unmixed  question  of  law.  Therefore  we  have  ex- 
amined the  original  record  in  that  case,  and  find  no 
such  question  as  to  whether  the  train  dispatcher 
was  a  fellow  servant  with  the  injured  brakeman  or  a 
vice  principal  of  the  railroad  was  involved  or  pre- 
sented by  the  record  in  that  case.  At  the  close  of  the 
plaintiff's  evidence,  the  defendant  railroad  company 
demurred  to  the  evidence  for  insufficiency  to  make  a 
case  or  sustain  tlie  complaint.  The  whole  evidence  is 
properly  set  out  in  the  demurrer,  and  there  is  not  one 
scintilla  of  evidence  as  to  what  the  duties  of  the  train 
dispatcher  were;  nor  is  there  a  particle  of  evidence 
that  such  train  dispatcher  had  been  guilty  of  any 
negligence,  or  that  he  had  left  undone  anything  that 
duty  required  him  to  do,  or  that  he  had  negligently 
or  imperfectly  performed  any  duty  or  service  what- 
ever in  relation  to  the  operation  of  the  railroad  in 
that  case.  Therefore  the  remarks  of  the  learned  com- 
missioner in  writing  the  opinion  in  that  case,  to  the 
effect  that  the  train  dispatcher  was  a  fellow  servant 
with  the  injured  brakeman,  were  wholly  obiter  dicta, 
and  no  authority  whatever.  That  question  was 
treated  as  an  open  question  by  this  court  in  Evans- 
vitte,  etc.,  R.  R.  Co.  v.  Tohill,  143  Ind.,  at  p.  57,  in  say- 
ing: "Not  conceding  that  the  complaint  sufficiently 
alleges  that  the  collision  was  due  proximately  to  the 
negligence  of  the  train  dispatcher,  and  not  deciding 
whether  the  train  dispatcher  and  the  deceased  were 
fellow  servants,  we  will  proceed  to  examine  the  spe- 
cial verdict,  upon  the  appellee's  contention  that  it 
finds  that  the  collision  was  due  to  the  negligence  of 
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the  train  dispatcher."  Therefore,  we  feel  warranted 
in  saying  that  the  question  is  ^an  open  one  in  this 
State  up  to  this  time.  Hence  it  is  not  so  surprising 
that  appellant's  counsel  would  try  to  support  the 
dictum  in  Robertson  v.  Terre  Haute,  etc,,  R.  R.  Co.y 
supra,  by  authority  from  outside  of  our  State.  But 
the  one  single  case  cited  by  them  for  that  purpose  is 
far  more  against,  than  for  their  contention.  That 
case,  Oregon,  etc.,  R.  W.  Co.  v.  Frost,  already  named 
above,  was  by  the  Circuit  Court  of  Appeals  of  the 
United  States  for  the  ninth  circuit.  That  court  said: 
"It  is  conceded  that  the  train  dispatcher,  in  giving 
notice  of  a  change  in  the  running  of  trains,  acts  for 
and  in  behalf  of  the  railroad  company.  He  is  in  that 
respect  a  vice  principal,  not  because  of  his  attitude 
to  other  employes  as  their  superior,  nor  because  he 
has  charge  of  a  department,  but  because  of  the  nature 
of  the  duty  which  he  discharges. '  He  is,  for  the  time 
being,  clothed  with  the  responsibility  which  rests 
upon  the  company  to  furnish  its  employes  a  safe  place 
of  operation.  The  ordinary  running  of  a  train  is  es- 
tablished by  a  fixed  schedule,  of  which  all  operatives 
have  notice,  and  by  which  their  acts  must  be  gov- 
erned. When  occasion  arises  to  disturb  the  regular 
schedule,  the  duty  rests  upon  the  company  to  give 
timely  notice  to  those  that  are  to  be  affected  thereby. 
This  it  is  the  office  of  the  train  dispatcher  to  do." 

There  must  be  in  all  the  boundless  fields  of  ad- 
judication on  the  subject  an  ominous  dearth  of  au- 
thority supporting  appellant's  contention,  or  its 
learned  counsel  would  not  have  felt  constrained  to 
offer  for  that  purpose  such  authority  as  that  just 
quoted.  In  that  case,  however,  it  was  held  that  the 
failure  of  the  operator  to  whom  the  train  dispatcher 
transmitted  it  by  wire  to  deliver  the  order  to  the 
proper  train  was  the  negligence  of  a  fellow  servant 
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with  the  engineer  on  the  train  to  whom  the  order  was 
addressed  by  the  train  dispatcher.  But  even  that 
holding  was  by  a  divided  court.  On  the  other  point  it 
was  unanimous.  The  holding  of  this  case  on  the 
question  as  to  whether  a  train  dispatcher  is  a  fellow 
servant  with  trainmen,  or  a  vice  principal,  under  the 
facts  there  disclosed,  from  the  nature  of  his  duties,  is 
strictly  in  harmony  with  the  numerous  cases  in  this 
court  already  cited  above,  holding  that  any  servant 
or  agent  who  performs  duties  owing  by  the  master  to 
his  servants  is  not  a  fellow  servant'  of  such  other 
servants,  but  acts  for  and  in  the  place  of  the  master, 
and  as  to  such  acts  is  a  vice  principal,  regardless  of 
his  ^rank,  power,  or  authority. 

Let  us  see,  then,  what  duties  are  devolved  by  law 
on  the  master  in  cases  of  this  kind,  and  with  what 
duties  the  train  dispatcher  was  charged,  and  with 
what  power  he  had  been  clothed  by  the  master? 
Bule  190  requires  him  to  "issue  orders  for  the  move- 
ment of  trains  in  the  name  of  the  trainmaster,  and 
must  use  care  in  sending  telegraphic  orders."  Hule 
192  requires  that  he  "must  see  that  a  correct  register 
is  kept  of  every  train  that  passes  each  telegraph  of- 
fice, and  that  the  train  orders  are  properly  recorded 
and  filed  for  reference."  Rule  193  requires  that  he 
"must  see  that  train  orders  are  transmitted  in  the 
manner  and  form  prescribed."  Rule  196  provides 
that,  as  far  as  practicable,  he  "must  notify  the  tele- 
graph operators  and  conductors  and  enginemen  of  all 
trains  running  in  either  direction,  of  any  extra  trains 
on  the  road  and  their  destination."  Rule  199  pro- 
vides that  he  "must  not  go  off  duty  until  relieved  by 
another  train  dispatcher,  to  whom  they  (he)  must  ex- 
plain the  train  orders  outstanding,  in  writing,  in  ink, 
in  a  book  kept  for  that  purpose,  and  give  any  other 
information   that   may    be   necessary    for   his  guid- 
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ance.  Relieying  dispatcher  must  acknowledge  his 
understanding  in  writing  of  all  outstanding  orders 
before  going  to  work."  The  other  findings  and  evi- 
dence show  that  all  train  orders  were  issued  by  the 
train  dispatcher,  and  that  he  absolutely  controlled 
all  their  movements;  and  especially  and  particularly 
he  was  charged  with  the  duty  of  so  ordering  their 
movements  as  to  avoid  collisions,  though  he  did  this 
all  in  the  name  of  the  superintendent,  under  the  rules 
of  the  company.  This  was  a  duty  the  master  owed 
to  its  servants  engaged  in  running  and  operating 
said  trains.  As  was  said  by  this  court  in  Evansville, 
etc.y  R.  R.  Co.  V.  l^ohilly  supra^  "We  think  it  may  be 
conceded  to  be  the  law  that  a  railroad  company  op- 
erating a  complicated  system  of  trains  is  required  to 
provide  for  the  reasonable  safety  of  operatives  of  such 
trains.  ♦  ♦  ♦  There  are  many  authorities  to  the 
proposition  that  it  is  the  duty  of  a  railroad  company 
to  use  ordinary  care  and  prudence  in  making  and  pro- 
mulgating reasonably  necessary  and  sufficient  rules 
for  the  safe  running  of  its  trains,  and  for  the  govern- 
ment of  its  employes,  so  as  to  furnish  them  a  reason- 
able degree  of  safety,  taking  into  consideration  the 
nature  of  the  service,^'  citing  a  long  list  of  cases. 
Accordingly,  Wharton  on  Negligence,  section  233, 
says:  "The  master  of  men  in  dangerous  occupations 
*     *     *    is  bound  to  provide  for  their  safety.*' 

A  railroad  company  is  legally  bound  to  know,  and 
therefore,  in  law,  it  does  know,  the  whereabouts  of 
all  its  trains.  As  was  said  by  this  court  in  State  v. 
Indiana^  etc.,  R.  R.  Co.,  133  Ind.,  pp.  77,  81,  82:  "The 
court  judicially  knows  that  telegraph  lines  are  main- 
tained, operated,  and  used  in  connection  with  rail- 
roads, and  that  it  is  necessary  to  do  so  to  operate 
properly  a  railroad,  and  give  advice  as  to  the  time  of 
running  trains,  and  the  arrival  of  them  at  certain 
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points  along  the  line,  and  in  directing  the  running 
of  trains,  and  transacting  the  business  of  the  r9ad; 
that  the  telegraph  is  generally  used,  and  is  necessary, 
in  connection  with  a  proper  system,  in  operating  a 
railroad.  •  ♦  ♦  The  company  ♦  ♦  •  op- 
erates the  whole  line  of  road.  It  is  present  at  every 
point  along  the  line  by  its  officers  and  servants.  It 
knows  at  all  times  where  its  trains  are."  This  knowl- 
edge it  can  only  have  through  its  train  dispatcher. 
If  there  are  any  duties  devolving  upon  a  railroad  em- 
ploye, servant,  or  agent,  from  the  president  down, 
more  sacredly  and  imperatively  due  from  employer 
to  employes  than  others,  •we  can  think  of  none  more 
imperative  or  more  sacred  than  the  duty  so  to  order 
the  running  of  trains  in  a  complicated  system  of 
freight  and  passenger  transportation  both  ways  over 
a  single  track  railroad,  as  was  the  case  here,  with 
numerous  extra  trains,  as  that  collisions  between  op- 
I)08ing  trains,  entailing  such  fearful  loss  of  life,  limb, 
and  property,  may  be  avoided.  No  duty  that  the 
company  can  owe  to  its  servants  can  be  higher  or 
more  imperative  than  this.  And  this  was  the  duty 
and  power  that  the  appellant  had  delegated  to  its 
train  dispatcher  to  do  and  perform  in  the  name  of  its 
superintendent  Whether  the  failure  properly  to 
discharge  this  duty  was  the  negligence  of  the  train 
dispatcher  or  superintendent  can  make  no  diflFerence, 
because  in  either  case  it  was  a  duty  the  master  owed, 
and  hence  the  failure  and  neglect  was  the  master's 
failure  and  neglect,  to  the  injury  of  its  servant. 

The  overwhelming  weight  of  authority  is  to  the 
effect  that  a  train  dispatcher  who  controls  and  di- 
rects the  movements  of  trains,  as  was  the  case  here, 
is  not  a  fellow  servant  of  trainmen,  but  is  a  vice  prin- 
cipal. In  very  many  of  the  cases  cited  below  the 
train  dispatcher  issued  the  orders  in  the  name  of  the 
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division  superintendent     In  addition  to  the  ease  in 
Oregon,  etc.,  R.  W.  Co.  v.  Frosty  supra,  we  cite:    Little 
Rock,  etc.,  R.  R.  Co.  v.  Barry,  58  Ark.  198,  23  S.  W. 
1097,  25  L.  E.  A.  886;  McKune  v.  Calif omia,  etc.,  R. 
R.  Co.,  66  Oal.  802,  5   Pac.  482;  Darrtgan  v.  New 
York,  etc.,  R.  R.  Co.,  52  Conn.  285,  52  Am.  Eep.  690; 
Chicago,  etc.,  R.  R.  Co.  v.   Young,  26  HI.  App.  115; 
Chicago,  etc.,  R.  R.  Co.  v.  McLallen,  84  111.  109;  Han- 
nibal, etc.,  R.  R.  Co.  V.  Kanaley,  39  E[an.  1,  17  Pac. 
324;  McLeodv.  CHnther,  80  Ken.  399;  Lasky  v.  Can- 
adian, etc.,  R.  W.  Co.,  83  Me.  461,  22  Atl.  367;  Hunn 
V.  Michigan,  etc.,  R.  R.  Co.,  78  Mich.  613,  44  N.  W. 
502,  7   L.  R.  A.  500;  Smith  v.  Wabagh,  etc.,  R.  W. 
Co.,  92  Mo.  359,  4  S.  W.  129;  McChesney  v.  Panama 
R.  R.  Co.,  21  N.  Y.  Supp.  207;  Hankinsv.  New  York, 
etc.,  R.  W.  Co.,  142  N.  Y.  416,  37  N.  E.  466;  Sheehan 
V.  New  York,  etc.,  R.  R.  Co.^  91  N.  Y.  332;  Lewis  v. 
Seifert,  116  Pa.  St.  628;  Washburn  v.  Nashville,  etc.y 
R.  R.  Co.,  3  Head.  638,  75  Am.  Dec.  784;  Oalvestony 
etc.,  R.  W.  Co.  V.  Arispe,  6  Tex.  Civ.  App.  611,  23  S. 
W.  928;  Phillips  Y.  Chicago,  etc.,  R.  W.  Co.,  64  Wis. 
475,  25  N.  W.  544;  Crew  v.  St.  Louis,  etc.,  R.  W.  Co., 
20  Fed.  87;  Cincinnati,  etc.,  R.  R.  Co.  v.  Clark,  57 
Fed.  125;  Dana  v.  New  York,  etc.,  R.  R.  Co.,  92  N. 
Y.  639;  Chicago,  etc.,  R.  W.  Co.  v.  Ross,  112  U.  S- 
377.    The  contrary  is  held  to  be  the  law  in  Mississippi 
and  in  Maryland  in  a  qualified  form.    So  that  we  are 
safe  in  saying  that  the  overwhelming  weight  of  ju- 
dicial opinion  is  that  a  train  dispatcher,  charged  with 
the  duties  and  clothed  with  the  powers  that  the  one 
now  in  question  was,  is  not  a  fellow  servant  with 
trainmen  in  the  employ  of  the  railroad  company,  but 
is  a  vice  principal  for  whose  negligence  the  company 
is  liable.    And  that  being  in  harmony  with  principles 
of  law  long  established  in  this  court,  we  are  of  opinion 
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that  the  train  dispatcher  in  this  case,  being  charged 
with  the  performance  of  duties  the  master  owed  to  its 
other  servants,  its  trainmen,  he  was  not  a  fellow  serv- 
ant with  them,  but  acted  for  and  in  the  place  of  the 
appellant  company,  and  was  a  vice  principal.  The 
finding,  therefore,  in  the  special  verdict,  that  the  mas- 
ter, the  appellant,  did  the  negligent  acts,  and  was 
guilty  of  the  negligent  omissions  of  duty,  was  well 
supported  by  the  evidence.  Therefore,  even  if  the  de- 
cedent's fellow  servants  in  charge  of  the  work  train 
were  guilty  of  negligence  in  not  complying  with  rule 
105  in  running  the  same,  the  appellant  was  still  liable, 
because  its  negligence  in  sending  out  the  extra  freight 
in  violation  of  its  rules  was,  at  least,  a  joint,  concur- 
ring, proximate  cause  with  that  of  those  running  the 
work  train,  in  producing  the  collision  and  death.  It  is 
settled  law  that  the  master  is  liable  for  the  joint  neg- 
ligence of  himself  and  the  co-employe  of  the  person 
injured.  Beach  Cont.  Neg.,  section  304;  Cirwiniuitif 
etc.y  /?•  W.  Co.  V.  Lang^  supra;  Rogers  v.  Ley  den,  supra; 
Cleveland,  etc,,  R.  W.  4Jo.  v.  Wynant,  supra.  Therefore 
there  was  no  error  in  overruling  appellant's  motion 
for  judgment  in  its  favor  on  the  special  verdict. 

The  error  assigned  on  the  action  of  the  court  in 
overruling  the  several  demurrers  to  the  several  para- 
graphs of  the  complaint  is  unavailable,  because  the 
demurrers  are  not  in  the  record.  It  is  not  contended, 
under  the  assignment  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action, 
that  all  the  paragraphs  are  bad;  and  such  an  assign- 
ment is  unavailable  unless  they  are  all  bad.  But 
there  is  no  substantial  or  tangible  objection  made  in 
appellant's  brief  to  any  of  the  paragraphs.  We  con- 
clude that  there  was  no  error  in  overruling  the  mo- 
tion for  a  new  trial  and  rendering  judgment  on  the 
verdict.    The  judgment  is  affirmed. 
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-^ — -        [No.  18,444.    Filed  June  29,  1898.    Rehearing  denied  Oct.  14.  1898.] 

Pbrjxtry. — Affidavit  for  Continuance, — Joint  Indictment. — ^Where 
two  persons  join  in  an  affidavit  for  a  continnance,  signing  the  affl- 
darit  together,  being  sworn  together,  and  one  certificate  of  oath 
being  attached,  such  peiBons  may  be  indicted  jointly. 

From  the  Clark  Circuit  Court.    Reversed. 

W.  A.  Ketcham^  Attorney-General,  H.  C.  Montgom- 
ery, W.  C.  Utz  and  J.  K.  Marsh,  for  State. 

Alexander  Dowling,  Kelso  &  Kelso,  M.  Z.  Stannardy 
W.  H.  Watson,  C.  L.  Jewett  and  H,  E.  Jewett,  for  ap- 
pellees. 

Howard,  J. — ^The  appellee  Winstandley,  being 
the  president,  and  the  appellee  Frederick,  being  the 
cashier,  of  the  New  Albany  Banking  Company,  were 
indicted  for  embezzlement,  charged  with  having  re- 
ceived certain  deposits  for  said  banking  company, 
knowing  the  company  to  be  at  the  time  insolvent.  On 
'February  6,  1897,  the  prosecution  under  said  indict- 
ment having  been  called  for  trial,  the  appellees  ap- 
peared and  filed  their  joint  affidavit  for  a  contin- 
uance, and  the  trial  was  accordingly  continued. 
Thereafter,  on  February  11,  1897,  the  appellees  were 
jointly  indicted  for  perjury,  for  having,  in  said  affi- 
davit for  a  continuance,  falsely,  wilfully,  and  cor- 
ruptly sworn  to  matters  material  to  the  point  therein 
in  question.  On  April  21,  1897,  the  appellees  filed  in 
court  their  separate  motions  to  quash  each  count  Of 
the  indictment  for  perjury.  These  motions  were  sus- 
tained, and  the  appellees  were  thereupon  discharged. 

That  a  false  oath  taken  to  secure  the  continuance 
of  a  trial  renders  the  affiant  guilty  of  perjury,  does 
not  admit  of  doubt.  Sltate  v.  Flagg,  27  Ind.  24;  State 
V.  Anderson,  103  Ind.  170;  State  v.  Shttpe,  16  Iowa  36. 
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The  objection  to  the  indictment  in  this  case  is^  that 
it  is  joint,  and,  as  stated  by  counsel  for  appellees, 
"that  the  crime  of  perjury  is  in  its  nature  seyeral 
and  distinct,  and  that  it  cannot  be  committed,  joint- 
ly, by  two  or  more  persons."  In  support  of  this  con* 
tention  counsel  quote  from  Bicknell's  Oim.  Prac, 
103,  that,  "Two  cannot  be  indicted  for  perjury,  or  for 
seditious  words,  because  such  offenses  are,  in  their 
nature,  several."  Citing  as  authority  Rex  v.  PhUipSj 
2  Strange  921.  Reliance  is  likewise  placed  by  ap* 
pellees  on  Wharton  CrinL  Law  (9th  ed.),  section 
1258;  Wharton  Crim.  PL  &  Prac.  (9th  ed.),  section 
302;  McClain  Crim.  Law,  section  884;  and  Reap.  v. 
Gkw,  2  Yeates  (Pa.)  479. 

The  authorities  so  referred  to  are  all  shown  to  de- 
pend upon  Rex  v,  PhilipSj  supra^  in  which  case  it  ap- 
peared that  "six  persons  were  indicted  in  one  indict- 
ment for  perjury,"  and  the  court  said:  "There  may  be 
great  inconveniences  if  this  is  allowed;  one  may  be 
desirous  to  have  a  certiorari,  and  the  other  not;  the 
jury  on  the  trial  of  all  may  apply  evidence  to  all,  that 
is  evidence  against  one." 

The  inconveniences  referred  to  in  Rex  v.  Philips 
can,  as  we  think,  have  no  application  under  our 
statute,  which  provides  that  "When  the  indictment 
or  information  is  for  a  felony  charged  against  two  or 
more  defendants  jointly,  any  defendant  requesting 
it  before  the  jury  is  sworn  must  be  tried  separately." 
Section  1891,  Burns'  R.  S.  1894  (1822,  R.  S.  1881); 
Trisler  v.  State,  39  Ind.  473.  And  it  has  been  held 
that  a  change  of  venue  as  to  one  such  joint  defendant 
has  the  effect  of  a  severance  in  trials.  Shular  v. 
State,  105  Ind.  289,  55  Am.  Rep.  211.  As,  therefore, 
*  each  joint  defendant  may  have  a  separate  trial,  he 
need  suffer  no  inconvenience  or  injustice  by  reason 
of  the  joint  indictment. 
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.  But  the  second  inconvenience  referred  to  in  Rex  v. 
Philips  shows  plainly  that  the  indictment  there  was 
for  different  acts  of  perjury;  otherwise  there  could 
be  no  danger  that  on  the  trial  the  jury  might  "apply 
evidence  to  all  that  is  but  evidence  against  one."  If 
the  act  of  perjury  was,  as  in  the  case  at  bar,  but  the 
joint  affidavit  of  two  defendants,  signed  and  sworn 
to  by  both  as  a  single  act,  it  would  be  quite  impos- 
sible that  ttie  jury  should  apply  evidence  to  both  that 
was  true  only  as  to  one. 

Where  a  single  affidavit  is  signed  and  sworn  to  by 
two  persons,  the  guilt  of  both  in  swearing  falsely 
cannot  be  less  joint  than  is  the  guilt  of  two  or  more 
persons  who  together  sing  a  libelous  song,  or  together 
use  other  indictable  language.  But  it  was  said  in 
Rex  V.  Benfieldy  2  Burr.  980,  one  of  the  cases  cited  to 
show  that  the  indictment  here  is  bad:  "Paul  Wil- 
liams and  his  wife  against  the  Custodes,  was  a  joint 
indictment  for  words  spoken  by  both;  and  the  court 
held  the  joint  indictment  good ;  though  a  joint  action 
on  the  case  could  not  have  been  brought  against  them. 

^^Custod€8  V.  Taicny  and  Norwood^  jointly  indicted 
for  blasphemous  words  severally  spoken  by  them: 
Roll,  Ch.  J.9  held  the  indictment  good  enough,  though 
joint. 

"Cannot  several  persons  join  in  singing  one  and 
the  same  song?  Forty  people  may  join  in  the  same 
chorus.  And  if  such  song  or  chorus  be  libelous,  the 
doing  so  is  one  joint  act,  criminal  in  itself,  without 
regard  to  any  peculiar  personal  default." 

But,  in  truth,  the  indictment  before  us  is  not  one 
which  must  necessarily  be  regarded  as  joint.  So  in 
Commonwealth  v.  Griffin,  57  Mass.  523,  it  was  held  that 
in  every  indictment  against  two  or  more  persons, 
except  in  case  of  conspiracy  and  riot,  or  other  cases 
where  the  agency  of  two  or  more  is  of  the  essence  of 
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the  offense,  "the  charge  is  several  as  well  as  joint;  in 
effect,  that  each  is  guilty  of  the  offense  charged,  so 
that  if  one  is  found  guilty  judgment  may  be  passed 
on  him,  although  one  or  more  may  be  acquitted."  In 
like  manner,  it  has  been  held  by  this  court  that  on 
the  trial  of  several  defendants,  indicted  jointly,  dif- 
ferent decisions  may  be  rendered  as  to  each  defend- 
ant. Hughes  v.  StatCj  65  Ind.  39.  And  in  State  v.  Ed- 
wards, 60  Mo.  490,  where  two  persons  were  jointly 
indicted  and  it  appeared  that  each  was  guilty  of  acts 
which  would  warrant  a  separate  indictment  and  con- 
viction, the  joint  indictment  was  held  good,  under 
provisions  of  a  statute  identical  with  our  own  (CI.  10, 
section  1825,  Burns'  R.  S.  1894,  1756,  R.  S.  1881),  pro- 
viding that  defects  in  criminal  pleadings  should  be 
disregarded  which  do  not  tend  "to  the  prejudice  of 
the  substantial  rights  of  the  defendant  upon  the 
merits" 

It  could  not  be  contended  that  each  of  the  appellees 
in  the  case  at  bar  might  not  have  been  separately  in- 
dicted for  perjury  in  taking  the  aflftdavit  here  in  con- 
troversy. No  prejudice  upon  the  merits  could  there- 
fore be  caused  to  either  appellee  in  being  indicted 
with  the  other  jointly.  This  is  particularly  true 
where  another  statute,  as  we  have  seen,  gives  to  one 
who  is  jointly  indicted  for  a  felony  the  right  to  a 
separate  trial.  And  besides,  as  said  in  State  v.  Woulfe, 
58  Ind.  17:  "Where  two  persons  are  jointly  indicted, 
a  nolle  prosequi  may  be  had  as  to  one,  and  a  trial  on 
the  merits  as  to  the  other.  1  Bishop  Crim.  Proced., 
section  1020.  One  may  be  convicted  and  the  other 
acquitted.  Hall  v.  State,  8  Ind.  439;  Bicknell  C5rim. 
Prac,  p.  108." 

Appellees  were  not  indicted  for  a  series  of  false 
oaths  made  by  each  in  the  course  of  a  trial,  but  fer 
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one  act  of  perjury,  that  is,  the  swearing  to  the  truth 
of  a  single  affidavit.  The  act  is  as  single  and  joint  as 
is  the  Indictment  charging  the  affiants  with  the  of- 
fense. And  while  it  mav  be  said  that  each  of  them 
committed  the  act,  yet  it  is  also  true  that  both  com- 
mitted the  act;  so  that  the  act  and  the  indictment 
may  be  regarded  as  both  several  and  joint  Pre- 
cisely the  same  evidence  would  be  requisite  to  sus- 
tain the  indictment  as  to  either  appellee. 

"The  general  rule  as  to  the  joinder  of  defendants, 
^  as  laid  down  in  works  of  good  authority,"  it  was  said 
in  Elliott  V.  State.  26  Ala.  78,  "is,  that  \vhere  the  same 
evidence,  as  to  the  act  which  constitutes  the  crime, 
applies  to  two  or  more,  they  may  be  jointly  indicted." 
And  in  Vohner  v.  State^  34  Ark.  487,  the  court  said: 
**The  rule  is  well  settled  that  several  may  be  jointly 
indicted  for  offenses  arising  wholly  out  of  the  same 
joint  act  or  omission." 

In  State  v.  Forcier,  65  N.  H.  42,  17  Atl.  577,  it  was 
said,  citing  1  Bish.  Cr.  Proc.,  section  467;  1  Whar. 
Cr.  Law,  section  429;  and  Commonwealth  v.  Sloati^  4 
Cush.  52,  that,  "If  more  persons  than  one  engage  in 
the  doing  of  a  criminal  thing  in  such  a  way  as  to 
make  each  one  guilty  of  the  crime,  they  may  be  in* 
dieted  jointly,  not  necessarily  in  several  counts,  but 
in  a  single  count." 

In  Chitty  Crim.  Law,  •268,  the  reason  is  very 
clearly  indicated  why  it  is  generally  true  that  an  in- 
dictment of  two  or  more  persons  for  perjury  jointly 
will  not  be  good,  namely,  because  the  words  sworn 
to  by  each  are  usually  not  the  same.  It  is  there  said: 
"So  also,  several  cannot  be  joined  in  an  indictment 
for  perjury,  because  the  assignment  must  be  of  the 
very  words  spoken,  and  the  words  uttered  by  one 
cannot  possibly  be  applied  to  those  which  proceed 
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from  another/'  But  in  the  case  at  bar  the  same  writ- 
ten words  were  used  by  each  of  the  indicted  persons; 
bothy  at  the  same  time,  swore  together  to  the  same 
affidavit. 

The  distinction  is  rendered  even  more  clear  in 
2  Bish.  Crim.  Law  (2nd  ed.),  section  936^  where  it 
is  said:  ''It  is  laid  down  in  the  books,  that  two  per- 
sons cannot  be  jointly  indicted  for  perjury.  But  in 
legal  principle  this  cannot  be  strictly  so,  though  it 
will  be  so  in  the  facts  of  most  cases.  Suppose,  for  in- 
stance, two  persons  join  in  an  affidavit,  signing  it  to- 
gether, being  sworn  together,  and  one  certificate  of 
the  oath  being  attached;  in  such  a  case  there  is  no 
reason  why  the  indictment  should  not  be  joint ^' 

Mr.  Bishop  thus  states  exactly  the  case  at  bar. 
Here  the  two  appellees  have  joined  it.  an  affidavit; 
they  have  signed  it  together;  they  were  sworn  to  it 
together;  and  one  certificate  of  their  joint  oath  is  at- 
tached. The  purpose  of  each  affiant  was  also  the 
same,  namely,  the  continuance  of  the  prosecution 
against  them  both  in  the  embezzlement  case.  There 
does  indeed  seem  to  be  no  good  reason  why  the  indict- 
ment should  not  have  been  joint.  In  addition,  as  we 
have  said,  any  possible  source  of  danger  to  either 
appellee  is  removed  by  our  statute,  cited  above, 
which  will  permit  either  of  the  parties  who  have  i 
sworn  to  the  joint  affidavit  to  have  a  separate  trial. 

The  rule  governing  in  such  a  case  is  well  stated  in 
10  Ency.  PI.  &  Pr.  554,  as  follows:  "When  an  offense 
is  one  which  may  be  committed  by  more  than  one 
person  at^the  same  time,  the  several  persons  engaged 
in  its  commission  may  be  jointly  charged.  But  while 
the  charge  is  made  against  the  defendants  jointly,  it 
is  nevertheless  said  to  be  a  separate  charge  against 
each  of  the  defendants,  and  either  or  both  may  be 
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acquitted  or  convicted  thereunder."  Judgment  re- 
verted, with  instructions  to  overrule  the  motion  to 
quash  the  indictment  and  for  further  proceedings. 
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LiLLARD  V.  The  State. 

[No.  18,S06.    Filed  May  12,  1896.    Behearing  denied  Oct  14,  1808.] 

Appeal. — Weight  of  Evidence, — ^Where  the  evidence  on  the  trial  of  a 
157  96  criminal  cause  sustains  the  verdict  of  the  jurj  in  aU  material  re- 
jisT  3221  spects,  the  judgment  of  the  trial  court  cannot  be  disturbed  on  appeaL 
'      p.  SS4» 

8amb. — ExcUvMon  of  Evidence. — HamUeM  Error. — An  erroneous  rul- 
ing excluding  certain  evidence  is  harmless,  where  the  evidence  is 
afterwards  admitted  in  response  to  other  questions  substantiaUy  the 
sama    pp.  S^4,  SSS. 

Practioe. — Witneee, — Leading  Question.— That  a  question  to  a  wit- 
ness to  some  extent  suggests  the  answer  desired  is  not  a  reversible 
error,    p.  SS6. 

Crdonal  Law.— Ifotion  for  New  Tried  Not  Part  of  2ViaZ.— The  rul- 
ing on  a  motion  for  a  new  trial  in  a  criminal  case  is  no  part  of  the 
trial  of  the  accused,  as  contemplated  by  the  statutory  and  oonsfcita- 
tional  rule.    pp.  S26,  SS7. 

Baxr.— Practice.— Appeal.^A.  judgment  against  a  defendant  in  a 
criminal  cause  wiU  not  be  reversed  on  appeal  because  the  record 
does  not  affirmatively  show  that  he  was  asked  to  show  cause  why 
judgment  should  not  be  pronounced  upon  the  verdict  pp.  S27,  328. 

Prom  the  Vanderburgh  Circuit  Court.    Affirmed. 

J.  E.  Williamson^  for  appellant. 

W.  A.  Ketchamy  Attorney-General,  Merrill  Moores 
and  Andrew  J.  Clarky  for  State. 

Jordan,  J. — ^Appellant  was  charged  by  indictment 
with  murder  in  the  first  degree,  and  a  trial  by  a  jury 
resulted  in  his  conviction  of  murder  in  the  second 
degree;  and,  over  his  motion  for  a  new  trial,  he  was 
sentenced  to  be  imprisoned  in  the  State  prison  during 
life.  From  this  judgment  he  appeals,  and  alleges  in 
his  assignment  of  errors  that  the  lower  court  erred — 
First,  in  overruling  his  motion  for  a  new  trial;  sec- 
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ond,  in  overruling  the  motion  for  a  new  trial  when  he 
was  not  present  personally  in  court;  third,  in  sen- 
tencing him  without  inquiring  whether  he  had  any 
legal  cause  to  show  why  judgment  should  not  be  pro- 
nounced against  him. 

Under  the  first  assignment,  appellant's    learned 
counsel  contends — First,  that  under  the  evidence,  the 
homicide  was  excusable  on  the  ground  of  self-defense; 
second,    that    under   the   circumstances,    appellant 
could  not  be  adjudged  guilty  of  any  degree  of  homi- 
cide other  than  manslaughter.     The  accused    was 
charged  with  having,  at  Vanderburgh  county,  In- 
diana, on  September  17,  1896,  feloniously,  purposely, 
and  with  premeditated  malice,  killed  and  murdered 
Henry  Sanders,  by  shooting  said   Sanders  with  a 
pistoL    There  is  evidence  showing  that,  prior  to  the 
night  of  the  homicide,  appellant  and  deceased  were 
not  acquainted  with  each  other;  that  the  former  is  a 
man  fifty  years  of  age,  and  Sanders  at  the  time  he 
was  killed,  was  about  twenty  years  old.     On    the 
night  of  the  fatal  shooting,  both  parties,  along  with 
other  persons,  attended  a  political  meeting  at  a  place 
called  Cypress.    A  number  of  those  at  the  meeting 
on  the  occasion  in  question,  including  appellant  and 
Sanders,  were  in  a  saloon  at  that  place,  engaged  in 
drinking  beer,  until  about  eleven  o'clock  at  night. 
Both  the  appellant  and  the  deceased,  as  the  evidence 
shows,  were  to  some  extent  intoxicated.    At  the  re- 
quest of  the  bartender,  the  crowd  left  the  saloon. 
Sanders,  it  appears,  went  out  in  advance  of  the  ap- 
pellant.   After  leaving  the  saloon,  Sanders,  in  going 
doiivn  a  short  flight  of  steps  leading  from  the  porch 
in  front  of  the  saloon  to  the  ground,  fell  down,  and 
appellant,  coming  out  of  the  saloon,  and  discovering 
Sanders  lying  prostrate  upon  the  ground,  began  to 
abuse  him  by  cursing  him,  and  calling  him  vile  and 


324  SUPREME  COURT  OF  INDIANA, 

Lillard  v.  The  State. 

insulting  names.  This  abuse  of  the  deceased  by  ap- 
pellant seems  to  have  provoked  the  former,  and  he 
arose  to  his  feet  and  said,  '^I  won't  take  that  from 
anyone/'  and,  after  going  around  in  a  circle,  as  some 
of  the  witnesses  state,  he  started  towards  appellant, 
and  <when  about  twelve  feet  from  him,  the  latter 
drew  a  pistol  and  fired  the  fatal  shot.  One  of  the 
witnesses  testified  that  before  the  shooting  occurred, 
and  while  appellant  was  quarreling  Ivith  the  de- 
ceased, that  he  (witness)  requested  appellant  to  let 
him  (Sanders)  alone,  with  which  request  appellant 
refused  to  comply,  saying  in  response  thereto,  "No, 
he  bothers  me  too  much."  There  is  evidence  to  show, 
that  on  the  day  of  the  homicide,  appellant  was  at  the 
city  of  Evansville,  and  was  to  some  extent  intoxi- 
cated, and  armed  himself  on  that  day  with  the  loaded 
pistol  with  which  he  committed  the  alleged  crime, 
and  apparently,  as  the  evidence  tends  to  show,  went 
to  the  meeting  on  the  night  in  question  bent  upon 
mischief.  In  the  afternoon  of  that  day,  he  told  one 
of  the  witnesses  who  testified  at  the  trial,  while  re- 
ferring to  a  gun  which  he  had  with  him  at  the  time, 
that  maybe  he  would  kill  some  one  on  that  night. 
The  evidence,  it  is  true,  is  conflicting  as  to  what  took 
place  at  the  time  Sanders  was  killed;  especially  as  to 
whether  the  deceased  had  a  stone  in  his  hand  prior  to 
the  shooting,  and  was  advancing  upon  appellant  and 
attempting  to  throw  it  at  him  when  the  shot  was 
fired.  There  is  evidence,  however,  viewing  it  as  this 
court  must  upon  appeal,  which  may  be  said  to  sus- 
tain the  verdict  of  the  jury  in  all  material  respects; 
and,  as  its  weight  and  the  credibility  of  the  witnesses 
were  questions  for  the  determination  of  the  jury  and 
the  trial  court,  we  cannot  disturb  the  judgment  upon 
the  evidence.    Deal  v.  State,  140  Ind.  354. 

Appellant  complains  of  the  ruling  of  the  court  in 
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sustaining  objections  made  by  the  State  to  the  fol- 
lowing questions,  propounded  by  his  counsel  to  one 
of  the  State's  witnesses  on  cross-examination,  to  wit: 
First.    "Now,  when  you  were  talking  about  that  gun, 
state   if  you   weren't   joking?"     Second.     "Was    he 
mad  [referring  to  the  same  conversation]?"  Third. 
"Was  he  angry?"'    In  respect  to  the  first  of  these 
questions,  it  appears  that  the  witness  had  previously, 
upon  cross-examination,  in  response  to  a  question 
substantially  the  same  as  the  one  in  controversy,  an- 
swered it  by  stating  that  he  did  not  know  whether 
what  was  said  at  the  time  referred  to  was  "a  joke  or 
not."    After  the  court  had  sustained  the  objections 
to  the  second  and  third  questions  mentioned,  counsel 
for  appellant  propounded  to  the  witness  substan- 
tially the  same  questions  in  another  form,  which 
were  answered  by  the  witness  stating  that  he  did  not 
know  whether  the  defendant  was  mad  at  the  time 
referred  to,  but  that  he  was  mad  during  that  after- 
noon.    It  appears,  we  think,  that  the  witness  fully 
answered  the  questions  in  dispute  in  response    to 
others  substantially  the  same,  so  far,  at  least,  as  he 
seems  to  have  had  any  knowledge  in  regard  to  the 
matter  about  which  counsel  for  appellant  sought  to 
interrogate  him.    Hence,  under  these  circumstances, 
there  can  be  no  reasonable  grounds  to  complain  of 
the  action  of  the  court  in  sustaining  the  objections  to 
the  questions  mentioned. 

Api)ellant  was  a  witness  on  the  trial  in  his  own 
behalf,  and  testified  in  support  of  his  claim  that  he 
had  killed  the  deceased  in  self-defense;  that  at  the 
time  he  fired  the  fatal  shot,  the  latter  had  a  stone  in 
his  hand  which  he  was  attempting  to  throw  at  him. 
The  State,  in  rebuttal,  introduced  a  witness  to  con- 
tradict this  evidence;  and  the  State's  attorney  pro- 
pounded to  him  the  following  question:  "At  the  time, 


326  SUPREME  COURT  OF  INDIANA, 

lillard  v.  The  State. 

just  before  he  was  shot,  did  this  man  Sanders  make 
any  effort  to  throw  anything  at  Lillard?"  This  ques- 
tion finally  closed  with  the  words,  "Now,  you  may 
tell  the  jury/'  The  answer  to  the  question  was,  "He 
didn't  make  any  effort."  On  cross-examination  the 
witness  stated  that  he  meant  by  this  answer  that  he 
did  not  see  any  stone  in  Sanders'  hand.  Counsel  for 
appellant  interposed  the  following  objections  to  this 
question:  First,  that  it  called  for  evidence  not  proper 
on  rebuttal;  second,  that  it  was  leading;  third,  that  it 
called  for  the  opinion  of  the  witness,  all  of  which  ob- 
jections the  court  overruled,  and  of  this  ruling  com- 
plaint is  made.  Conceding  that  the  question  may  be 
open  to  the  objection  that  it  is  leading,  or  that  it  to 
some  extent  suggests  the  answer  desired,  still  that 
alone  could  not  be  available  for  a  reversal  of  the 
judgment.  Under  the  circumstances,  certainly  the 
evidence  which  the  inquiry  by  the  State  sought  to 
elicit  was  proper  in  rebuttal  to  contradiqt  that  given 
by  appellant  The  witness,  as  it  appears,  explained 
to  the  jury  that  what  he  meant  when  he  answered 
the  question  by  stating  that  Sanders  did  not  make 
any  effort,  was  that  he  didn't  see  any  stone  in  his 
hand.  Under  the  circumstances,  no  available  error 
can  be  predicated  upon  the  question  nor  the  answer 
of  the  witness. 

It  is  next  insisted  that  the  court  erred  in  overrul- 
ing the  motion  for  a  new  trial  when  appellant  was 
not  personally  present  in  court.  On  appellant's  ap- 
plication, the  court  amended  the  entry  in  the  order 
book  so  as  to  show  that  he  was  present  by  counsel 
only  when  his  motion  for  a  new  trial  was  denied.  On 
denying  this  motion,  the  record  discloses  that  the 
court  noted  an  .exception  upon  the  part  of  the  defend- 
ant, and  granted  him  sixty  days  in  which  to  file  his 
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bill  of  exceptions.  His  counsel  now  claim  that  under 
section  1855,  Bums'  R-S.  1894  (1786,  R.  S.  1881),  it 
was  error  for  the  court  to  rule  upon  the  motion,  un- 
less the  defendant  was  present  in  court  in  person  at 
the  time.  This  section  provides  as  follows:  "No  per- 
son prosecuted  for  any  offense  punishable  by  death, 
or  by  confinement  in  the  State  prison  or  county  jail, 
shall  be  tried  unless  personally  present  during  the 
trial."  In  Reed  v.  State^  147  Ind.  41,  we  held  that 
ruling  on  a  motion  for  a  new  trial  in  a  criminal  case 
was  not  a  part  of  the  trial  of  the  accused,  as  contem- 
plated by  any  statutory  or  constitutional  provision. 
Appellant,  as  it  appears,  was  present  by  counsel  at 
the  time  the  motion  was  overruled,  and  through  him, 
it  seems,  took  all  the  necessary  steps  at  that  time  for 
an  appeal  to  this  court.  The  absolute  necessity,  un- 
der these  circumstances,  for  the  personal  presence  of 
the  defendant  in  court  when  the  motion  was  over- 
ruled, is  not  apparent,  as  he  was  awarded  by  the 
court  at  the  time  all  of  the  substantial  rights  which 
the  law  accords  him. 

The  next  and  last  contention  for  a  reversal  of  the 
judgment  is  that  the  record  does  not  show  that  the 
trial  court,  before  pronouncing  its  judgment  sentenc- 
ing the  defendant  to  suffer  the  punishment  assessed 
by  the  jury,  informed  him  in  regard  to  the  verdict, 
and  called  upon  him  to  show  legal  cause  why  judg- 
ment should  not  be  pronounced.  For  the  omission  of 
the  record  to  reveal  to  us  that  the  trial  cobrt  dis- 
charged its  duty,  as  required  by  section  1923,  Bums' 
R.  S.  1894  (1854  R.  S.  1881),  it  is  insisted  that  the 
judgment  must  be  reversed.  The  section  in  question 
reads  as  follows:  "When  the  defendant  appears  for 
judgment,  he  must  be  informed  by  the  court  of  the 
veildict  of  the  jury,  and  asked  whether  he  have  any 
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legal  cause  to  show  why  judgment  should  not  be 
pronounced  upon  him."  This  provision  of  our  crim- 
inal code  is  a  recognition,  to  an  extent  at  least,  of 
the  procedure  in  certain  criminal  prosecutions  under 
the  common  law,  which  required  the  court,  when  a 
person  was  convicted  on  a  trial  for  treason  or  a 
felony,  to  demand  of  the  convicted  party  what  he  had 
to  say  why  the  court  should  not  pronounce  its  judg- 
ment against  him.  This  demand  was  termed  allo- 
cution, ai^d  was  entered  of  record.  Th\5  record  in  this 
appeal  in  no  manner  discloses  that  appellant  was 
not  informed  of  the  verdict  which  the  jury  returned 
against  him.  In  fact,  he  moved  for  a  new  trial, 
whereby  he  assailed  the  verdict  of  the  jury  for  sev- 
eral specified  reasons.  There  is  nothing  to  show  that 
he  was  not  afforded  every  opportunity  to  interpose 
objections  to  the  judgment  which,  was  rendered 
against  him,  and  was  not  sufficiently  heard  by  the 
court  upon  all  legal  grounds  that  he  could  have 
urged.  Under  such  circumstances,  the  fact  that  the 
court  may  have  omitted  to  discharge  its  duty  as  re- 
quired by  the  provisions  of  the  statute  in  controversy 
will  not  be  available  error  on  appeal.  McGorkle  v. 
State,  14  Ind.  39;  Porter  v.  State^  17  Ind.  416;  Ayers  v. 
State,  88  Ind.  275. 

If  the  lower  court,  however,  failed  to  discharge  its 
duty  towards  the  defendant  in  the  manner  required 
by  the  statute  in  not  informing  him  of  the  verdict, 
and  calling  upon  him  to  show  cause,  if  any  he  had, 
the  burden  is  upon  him,  on  appeal,  to  show  affirm- 
atively such  failure  by  the  record ;  and,  in  the  absence 
of  such  showing,  we  must,  under  the  well  affirmed 
rule,  presume  that  the  trial  court  discharged  its  duty 
as  the  law  exacted.  The  mere  silence  of  the  record, 
as  in  the  case  at  bar,  does  not  suffice  to  present  Ihe 
question  which  appellant  seeks  to  have  reviewM  un- 
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der  his  third  assignment  of  error.  Campbell  v.  8tatey 
148  Ind.  527.  No  available  error  appearing,  thefudg- 
ment  is  affirmed. 


CmcAOO  AND  Southeastern  Railway  Compant  v.     ja  ,^, 

loo     Wm\ 

Cason  et  al.  i"  ^^ 

151    889 

[No.  18,604.    Filed  Maj  24,  1898.    Rehearing  denied  Oct  14,  1888.]    '^  ^ 

151    839 

Appeal  and  Ebbob.— Bi/I  of  Exertions,— Reeeivers.'^Exoeiptiojia  to     165  341 
a  receiver's  report  cannot  be  considered  on  apjieal  where  snch  re. 
port  is  not  proi>erIy  in  the  record,    p.  3S0, 

Same. — BiU  of  EoBceptionB. — An  indorsement  on  the  back  of  a  bill  of 
exceptions  by  the  judge  that  the  bill  was  presented  on  a  certain 
date  prior  to  the  time  it  was  signed  by  him,  and  that  it  was  taken 
under  advisement,  is  not  sufficient  to  show  that  the  bill  was  pre- 
sented in  time.    pp.  S30,  SSI. 

Samb. — BiU  of  Exceptions. — The  bill  of  exceptions  must  be  signed  by 
the  judge  before  being  filed  with  the  clerk,    p.  SSI. 

CoBTS.^Where  There  Is  No  Judgment  Taxing  Costs. —  Costs,  in  the 
absence  of  a  judgpment  taxing  same,  are  upon  the  parties  making 
them.    p.  SSI. 

From  the  Hamilton  Circuit  Court    Affirmed. 

W.  B.  Crawford,  U.  C.  Stover,  F.  E.  Gavin,  C.  F. 
Coffin  3,nd  T.  P.  Davis,  for  appellant 

C.  M.  Zion,  for  appellees. 

• 

MoCabe,  J. — ^This  was  a  suit  instituted  in  the 
Boone  Circuit  Court  by  the  appellees,  some  of  whom 
were  common  creditors  and  some  judgment  creditors 
of  the  appellant,  seeking  to  compel  the  payment  of 
their  debts,  and  to  have  a  receiver  appointed  for  ap- 
pellant From  the  order  appointing  a  receiver  there 
was  an  appeal  to  this  court.  The  judgment  or  order 
appointing  the  receiver  was  reversed  because  the 
same  had  been  done  without  notice  to  the  appellant, 
there  being  no  showing  of  necessity  of  appointing 
without  notice.  Chicario,  etc.,  R.  W.  Co.  v.  Gdson,  133 
Ind.  49.    On  the  return  of  the  cause  to  the  trial  court 
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the  venue  was  changed  to  the  Hamilton  Circuit 
Oou^f,  where  a  trial  resulted  in  a  finding  and  judg- 
ment for  each  of  the  several  creditors,  and  an  order 
on  the  defendant  to  pay  into  court  $776.66,  The  re- 
ceiver's report  was  filed  and  approved.  The*  court 
refused  to  permit  the  appellaiit  to  file  exceptions  to 
that  report,  and  overruled  appellant's  motion  for  a 
new  trial,  and  to  modify  the  judgment  so  as  to  strike 
out  the  order  to  pay  into  court  the  |776.66,  and  also 
to  tax  the  costs  occasioned  by  the  receivership 
against  the  appellees. 

The  exceptions  to  the  receiver's  report  are  made  a 
part  of  the  record  by  incorporating  the  same  into  a 
bill  of  exceptions  properly  in  the  record.  It  consists 
of  specific  objections  to  certain  items  of  allowance  in 
such  report,  but  the  report  itself  is  not  made  a  part 
of  the  record  by  bill  of  exceptions,  though  what  pur- 
ports to  be  such  report  has  been  copied  by  the  clerk 
into  the  transcript.  We  can  only  know  whether  the 
exceptions  thereto  are  well  taken  by  an  examination 
of  such  report,  and  we  are  not  authorized  to  do  so 
unless  it  has  been  properly  made  a  part  of  the  record 
by  bill  of  exceptions.  StatCy  ex  rel.y  v.  Crowes  150 
Ind.  455. 

The  motion  to  modify  the  judgment  is  }n  the  same 
condition.  Neither  the  report  of  the  receiver  nor  the 
evidence  being  in  the  record,  we  are  without  means 
of  knowing  that  it  was  improper  to  order  the  defend- 
ant to  pay  into  court  the  f776.66.  There  was  an  at- 
tempt to  bring  into  the  record  the  evidence,  but  it 
was  unsuccessful.  The  record  shows  that  what  pur- 
ports to  be  the  bill  of  exceptions  was  filed  in  court  on 
June  23,  1896,  which  was  in  time;  but  the  judge  cer- 
tifies at  the  close  of  the  bill,  above  his  signature,  that 
it  was  signed  on  the  20th  day  of  February,  1897- 
That  was  not  in  time.    But  an  attempt  to  obviate  this 
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difficulty  hag  been  made  by  having  the  judge  indorse 
on  the  back  of  the  bill  the  following:  ^This  bill  was 
presented  to  me  this  23d  of  June,  1896,  for  my  signa- 
ture, and  taken  under  advisement.  K.  li.  Stephen- 
son, Judge.''  Had  this  statement  been  in  the  bill  of 
exceptions,  it  would  have  shown  that  it  w^  pre- 
sented to  the  judge  in  time,  and  then,  no  matter  how 
long  thereafter  it  was  filed,  it  would  have  been  prop- 
erly in  the  record.  But  such  statement  must  be  in 
the  bill  and  not  indorsed  on  or  attached  to  it.  Cor- 
nell V.  Halletty  140  Ind.  634,  and  cases  there  cited; 
Ayres  v.  Armstrongy  142  Ind.  263;  Wood  v.  Ohio  Falls 
Car  Co.,  136  Ind.  598,  and  cases  there  cited. 

Moreover,  the  bill  was  not  signed  until  after  it  was 
filed,  and  it  has  been  justly  held  that  a  paper  purport- 
ing to  be  a  bill  of  exceptions,  signed  by  the  judge 
after  it  was  filed,  as  was  the  case  here,  is  not  a  part 
of  the  record  because  not  filed  after  being  signed. 
Ayres  v.  Armstrong,  supra;  Makepeace  v.  Bronnenbergy 
146  Ind.  243. 

In  the  absence  of  the  evidence,  we  are  unable  to 
say  that  there  was  any  error  in  overruling  appellant's 
motion  to  tax  all  the  costs  of  the  receivership  to  the 
appellees.  Besides,  it  nowhere  appears  that  any 
judgment  was  rendered  for  such  costs.  In  the  ab- 
sence of  a  judgment,  such  costs  were  upon  the  per- 
sons making  them. 

The  appellant  contends  that  a  new  trial  of  the 
whole  case  must  be  had  because  a  judgment  was  ren- 
dered for  $60.83  in  favor  of  James  E.  Pinnell,  he  not 
being  a  party  to  the  suit.  There  was  a  large  number 
of  judgments  rendered  in  the  same  order,  severally, 
in  favor  of  the  different  plaintiflfs.  That  the  judg- 
ment in  favor  of  Pinnell  was  wrong  furnished  no  rea- 
son that  all  the  several  judgments  should  be  set 
aside  and  a  new  trial  granted.     It  might  have  fur- 
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nished  a  good  ground  for  a  motion  in  arrest  of  the 
judgment  in  favor  of  said  Pinnell,  or  to  modify  the 
whole  order  so  as  to  render  no  judgment  in  his  favor, 
or  possibly  for  a  motion  for  a  new  trial  as  to  him 
alone;  but  such  motion  is  too  broad  when  it  embraces 
the  whole  case,  making  it  the  duty  of  the  court  to 
overrule  it.  Upland  Land  Co.  v.  Otnn,  144  Ind.  434, 
439,  and  cases  there  cited. 

The  only  other  grounds  of  the  motion  for  a  new 
trial  relate  to  the  evidence  and  its  sufficiency,  and 
that,  we  have  seen,  is  not  before  us.  Hence  we  are 
unable  to  say  that  the  court  below  erred  in  overrul- 
ing the  motion  for  a  new  trial.  There  appearing  no 
available  error,  the  judgment  is  affirmed. 


TUCKEB  ET  AL.  V.  HyATT. 
[No.  18,834.    FUed  October  25,  1898.] 

151  s^l  €k)NSPiBAcnr. — Evidence. —  Un9oundnes8  of  Mind  of  Co-conapirator. — 
'  J  One  who  aids  or  abets,  or  otherwise  procures  a  person  of  nnsoimd 
169  37^  mind  to  commit  a  wrongful  act  to  the  injury  of  another  is  liable  in 
damages  therefor  to  the  person  injured,  and  no  error  was  oommitted 
in  the  trial  of  an  action  for  conspiracy  in  refusing  to  permit  de- 
fendants to  prove  that  one  of  the  defendants  was  of  unsound  mind 
at  the  time  of  the  commission  of  the  acts  complained  of.  pp.  SSS-SST. 

Same. — Agreement. — Evidenoe. — In  order  to  establish  a  conspiracy  it 
is  not  necessary  that  there  should  be  direct  evidence  of  any  agree- 
ment.    p.  S37. 

Appeal  'and  Erbob. — Ataignment  of  Error. — Motion  for  Judgment. 

No  question  is  presented  on  an  assignment  that  the  court  erred  in 
overruling  appellant's  motion  for  judgment  in  his  favor,  where 
no  motion  was  made  by  either  of  appellants  for  judgment  in  his 
favor,    p.  SS7. 

BAXR.—Asmgnment  of  .EVror.— The  question  whether  appellee  was 
entitled  to  judgment  in  her  favor  on  the  special  verdict  is  not  pre- 
sented by  an  assignment  of  error  '  'that  the  court  erred  in  permitting 
appellee  to  remit  |8,000  of  the  verdict  and  rendering  judgment  on 
the  remainder."    p.  3S7, 

JiTDOMBNT. — Remittitur. — No  error  was  oommitted  in  permitting  a  re- 
mittitur by  plaintiff  of  a  part  of  the  damages  assessed  and  render- 
ing judgment  for  the  remainder,    pp.  S37,  S38. 

Samb.  —  De/ec<   Must   Be  Specifically  Pointed  Oii^.  —  No   question 
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can  be  presented  on  appeal  to  the  rendition  of  a  judgment  on  the 
verdict  unless  the  objection  in  the  court  below  particularly  points 
out  the  defect  or  mistake  therein  and  asks  that  the  same  be  cor- 
rected,   p,  SS8. 

Maucious  PEOSKCunON. —ProbodZe  Cause.— l^pedal  Ferdic*.— When 
a  special  verdict  is  returned  in  an  action  for  malicious  prosecution, 
the  jury  must  find  the  facts,  and  the  court  determines  from  the 
facts  found  whether  or  not  there  was  probable  cause,    p.  338, 

CoNSPiRiLCY. — Special  Verdict.— li  is  not  necessary  that  a  i^)ecial  ver- 
dict in  an  action  for  conspiracy  should  find  the  evidence  and  all  the 
surplusage  contained  in  the  complaint,    p.  338. 

From  the  Hamilton  Circuit  Court.    Affirmed. 

Lemuel  W.  Boyse  and  John  D.  Widam^n,  for  ap- 
pellants. 

Frank  D.  Buttery  Charles  E.  Averill  and  Fertig  & 
Alexander y  for  appellee. 

Monks,  J. — Appellee  brought  this  action  against 
appellants.  The  complaint  was  in  two  paragraphs. 
It  is  alleged  in  the  first  paragraph,  among  other 
things,  in  substance,  that  the  appellant  Tucker  had 
been  sued  by  appellee  for  breach  of  promise  to 
marry,  and  that  the  trial  of  said  cause  had  resulted 
in  a  judgment  in  her  favor,  and  the  same  was  pending 
in  this  court  on  appeal ;  that  there  was  another  action 
pending  in  the  state  of  Mississippi  against  said 
Tucker;  that  the  interest  of  said  Tucker  in  said  cause 
was  great,  involving  many  thousand  dollars,  and 
prior  to  the  commissions  of  the  wrongs  complained  of 
by  appellee  she  had  testified  as  a  witness  in  each  of 
said  causes  against  said  Tucker,  and  was  an  import- 
ant witness  against  him;  that  said  cause  in  the  state 
of  Mississippi  was  set  for  a  retrial  before  a  jury  on 
the  26th  day  of  February,  1896,  a  day  subsequent  to 
the  commission  of  the  wrongs  complained  of,  and  she 
had  promised  and  agreed  to  be  present  and  testify  as 
a  witness  in  said  cause  in  the  state  of  Mississippi,  all 
of  which  was  well  known  to  said  Tucker  prior  to  the 
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formation  of  the  conspiracy  by  him  and  his  co-appel- 
lants; that  some  time  prior  to  January  28,  1895,  ap- 
pellants conspired  together  to  unlawfully  kidnap  and 
decoy  appellee  from  her  residence  in  Peru,  Indiana, 
to  the  city  of  Indianapolis,  and  thel-e  inveigle  and 
entrap  her  into  a  house  of  prostitution,  where  she 
should  be  found,  and  to  cause  the  fact  to  be  made 
known  and  published  in  the  newspapers,  and  thereby 
to  blacken  and  defame  her  character  and  name,  and 
to  degrade  and  disgrace  her,  and  subject  her  to  the 
contempt  and  ridicule  of  society,  all  of  which  was 
done  and,  carried  out  for  the  purpose  of,  and  with  the 
intent  to,  destroy  the  character  and  standing  of  ap- 
pellee as  a  witness  in  said  cause,  and  to  destroy  the 
force  and  effect  of  her  testimony  so  far  as  the  same 
should  be  adverse  to  said  Tucker;  that  appellants  did 
afterwards,  in  pursuance  of  said  conspiracy,  and  in 
furtherance  of  their  said  corrupt  design,  inveigle  and 
entrap  her  into  a  house  of  prostitution  in  the  city  of 
Indianapolis,  where  she  was  arrested  on  the  charge 
of  being  a  prostitute  and  taken  to  the  police  station; 
that  she  had  no  knowledge  or  means  of  knowledge  of 
the  character  of  said  house  until  after  her  arrest. 

The  second  paragraph  sets  forth  the  same  facts 
in  regard  to  the  suits  against  Tucker,  and  the  fact 
that  appellee  was  an  important  witness  against  him 
in  said  causes;  and  when  the  cause  was  set  for  trial 
in  Mississippi,  and  the  conspiracy  to  destroy  her  char- 
acter, and  thereby  destroy  the  weight  and  effect  of 
her  testimony  in  said  actions  against  appellant 
Tucker,  the  same  as  the  first  paragraph.  It  is  then 
alleged  that  in  pursuance  of  said  conspiracy  appel- 
lants did,  on  the  31st  day  of  January,  1895,  at  the  city 
of  Indianapolis,  falsely  and  maliciously  cause  and 
procure  appellee  to  be  arrested  by  the  police  of  said 
city,  and  to  be  by  them  transported  through    the 
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Streets  of  the  city,  and  to  be  imprisoned  and  incar- 
cerated in,  and  to  be  slated  upon  the  records  of  said 
police  station,  as  a  prostitute;  that  said  prosecution 
was  instituted.maliciously,  and  without  any  probable 
cause  whatever,  in  pursuance  of  said  conspiracy;  that 
upon  the  trial  of  said  cause  she  was  acquitted  by  the 
police  court  in  which  said  charge  was  tried.  A  gen- 
eral denial  to  the  complaint  was  filed  by  each  appel- 
lant, and  upon  the  issues  so  joined  the  cause  was  tried 
by  a  jury,  and  a  special  verdict  returned,  upon  which, 
over  a  separate  motion  for  a  new  trial  by  each  appel- 
lant, judgment  was  rendered  in  favor  of  appellee. 
Each  appellant  has  assigned  errors,  which  are  sub- 
stantially the  same:  (1)  That  the  court  erred  in  over- 
ruling the  separate  motion  of  appellant  for  a  new 
trial;  (2)  that  the  court  erred  in  overruling  said  ap- 
pallant's  motion  for  a  judgment  in  his  favor  on  the 
special  verdict ;  (3)  that  the  court  erred  in  permitting 
api)ellee  to  remit  $3,000  of  the  verdict,  and  rendering 
judgment  for  f  5,090. 

It  is  assigned  as  one  of  the  causes  for  a  new  trial 
in  the  motion  of  each  appellant,  that  "the  court  erred 
in  refusing  to  allow  defendants  to  prove  by  the  depo- 
sition of  Robert  Anderson  that  the  defendant  Eiler 
was,  at  the  date  of  the  commission  of  the  alleged  of- 
fense set  forth  in  the  complaint,  a  person  of  unsound 
mind,  and  that  he  was  still  a  person  of  unsound  mind 
at  the  time  of  the  trial."  The  bill  of  exceptions  re- 
cites that  "the  defendants,  by  counsel,  offered  to  in- 
troduce in  evidence  the  deposition  of  Robert  Ander- 
son to  prove  the  unsoundness  of  mind  of  William 
Eiler.''  The  bill  of  exceptions  shows  that  appellee 
objected  to  the  introduction  of  the  deposition,  and 
that  the  objection  was  sustained.  It  will  be  observed 
that  the  offer  was  to  prove  "the  unsoundness  of  the 
mind  of  William  Eiler."     No  time  was  mentioned. 
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The  offer  so  made  had  reference  to  the  time  of  the 
trial.  His  unsoundness  of  mind  at  that  time  was  no 
defense  either  for  Eiler  or  his  co-appellants.  But,  if 
the  offer  to  prove  the  unsoundness  of  the  mind  of 
Eiler  referred  to  the  time  of  the  commission  of  the 
wrongs  complained  of,  does  the  record  show  that  the 
court  below  committed  reversible  error  in  excluding 
the  same?  It  will  be  observed  that  the  offer  to  prove 
the  unsoundness  of  mind  of  Eiler  was  made  by  appel- 
lants jointly,  and  the  ruling  of  the  court  excluding 
the  evidence  offered  was  excepted  to  by  the  appel- 
lants jointly ;  that  it  is  assigned  in  the  motion  of  the 
appellant  Eiler,  as  well  as  in  each  of  the  motions  of 
the  other  appellants  for  a  new  trial,  not  that  the  court 
erred  in  not  allowing  the  one  making  the  motion  to 
prove  the  unsoundness  of  the  mind  of  Eiler,  but  that 
the  court  erred  in  "not  allowing  the  defendants  to 
prove  the  unsoundness  of  the  mind  of  Eiler."  No 
question  is  presented  by  the  record,  therefore,  as  to 
whether  or  not  it  would  have  been  error  to  have  ex- 
cluded such  evidence  if  it  had  been  offered  on  behalf 
of  Eiler  alone.  The  only  question  presented  by  the 
record  is  whether  such  evidence  was  competent  on 
behalf  of  all  the  appellants.  It  is  clear  that  the  un- 
soundness of  the  mind  of  Eiler  at  the  time  of  the  com- 
mission of  the  acts  complained  of,  if  a  defense  for  him 
to  either  or  both  paragraphs  of  the  complaint  was  oo 
defense  for  his  co-appellants.  They  were  liable  for  his 
acts,  as  well  as  their  own,  in  furtherance  of  the  al- 
leged conspiracy,  the  same  as  if  he  was  a  person  of 
sound  mind.  No  man  can  shield  himself  from  liabil- 
ity for  his  wrongful  acts  on  the  ground  that  the  per- 
son who  assisted  in  carrying  out  and  executing  his 
wrongful  purpose,  or  the  wrongful  purpose  of  him- 
self and  others,  was  a  person  of  unsound  mind.  One 
who  aids  or  abets  or  otherwise  procures  a  person  of 
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unsound  mind  to  commit  a  wrongful  act  or  acts,  to 
the  injury  of  another,  is  liable  in  damages  therefor  to 
the  person  injured,  whether  the  person  of  unsound 
mind  is  or  not. 

It  is  next  insisted  that  there  was  no  evidence  con- 
necting appellant  Tucker  with  said  conspiracy,  and 
that  he  is  not,  therefore,  liable  for  the  acts  done  by 
his  co-appellants  in  pursuance  of  said  conspiracy. 
There  was  no  direct  evidence  that  said  appellant 
Tucker  was  a  party  to  said  conspiracy,  but  there  was 
circumstantial  evidence  which,  when  considered  in 
connection  with  the  other  evidence  in  the  cause,  was 
sufficient  to  sustain  the  special  verdict  of  the  jury 
against  said  appellant.  In  order  to  establish  a  con- 
spiracy it  is  not  necessary  that  there  should  be  direct 
evidence' of  any  agreement.  6  Am.  &  Eng.  Ency.  of 
Law  (2d  ed.),  864,  865.  It  is  true  that  appellant  Tucker 
testified  that  he  had  nothing  to  do  with  the  acts  com- 
plained of,  but  the  jury  were  the  exclusive  judges  of 
the  credibility  of  the  witnesses,  and,  for  all  that  ap- 
pears from  the  record,  may  have  been  justified  in  dis- 
regarding his  evidence.  As  there  was  competent  evi- 
dence which  satisfied  the  jury,  we  cannot  disturb  the 
verdict  on  the  weight  of  the  evidence. 

No  motion  was  made  by  either  of  appellants  for 
a  judgment  in  his  favor  on  the  special  verdict.    No 
question  is  presented,  therefore,  by  the  second  error 
assigned. 

Neither  is  the  question  whether  appellee  was  en- 
titled to  a  judgment  in  her  favor  on  the  special  ver- 
dict presented  by  the  third  error  assigned.  That 
error  challenges  the  right  of  the  court  to  permit  f  3,000 
of  the  damages  assessed  to  be  remitted,  and  to  render 
a  judgment  for  $5,000  instead  of  the  whole  amount, 
$8,000.   There  was  no  error  in  permitting  a  remittitur 
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by  appellee  of  a  part  of  the  damages  assessed,  anjj 
rendering  judgment  only  for  the  remainder.  28  Am. 
ft  Eng.  Ency.  of  Law,  309-317;  Clevelandy  etc.,  R.  W. 
Co.  V.  Becketty  11  Ind.  App.  647,  552-554,  and  cases 
cited.  Even  if  the  assignment  of  error  had  been  that 
"the  court  erred  in  rendering  judgmetit  on  the  verdict 
in  favor  of  appellee,"  no  question  could  have  been 
presented,  because  only  a  general  objection  and  ex- 
ception were  taken  in  the  court  below  to  the  judg- 
ment, and  no  defect  or  mistake  was  specifically  point- 
ed out  to  the  rendition  of  said  judgment,  nor  was 
any  motion  made  to  modify  or  otherwise  change  it. 
It  is  settled  law  that,  unless  the  objection  particu- 
larly points  out  the  defect  or  mistake  in  the  judg- 
ment, and  asks  that  the  same  be  corrected,  in  the 
court  below,  no  question  concerning  the  sanle  can  be 
presented  on  appeal.  Evans  v.  State,  150  Ind.  651,  655, 
656,  and  cases  cited;  Jarrell  v.  Brubaker,  150  Ind.  260, 
and  cases  cited;  Cochrum  v.  West,  122  Ind.  372,  877, 
and  cases  cited;  Rardin  v.  Walpole,  88  Ind.  146,  160; 
Smith  V.  Dodds,  35  Ind.  452,  460;  Buell  v.  Shuman,  28 
Ind.  464,  466;  Elliott's  App.  Proc.  Sees.  845,  846.  We 
have,  however,  examined  the  special  verdict,  and 
every  fact  essential -to  a  judgment  on  said  verdict  in 
favor  of  appellee  is  set  forth  therein.  It  was  not 
necessary  to  find  as  a  fact  that  the  prosecution  al- 
leged in  the  second  paragraph  was  without  probable 
cause.  When  a  special  verdict  is  returned  in  an  ac- 
tion for  malicious  prosecution,  the  jury  must  find  the 
facts,  and  the  court  determines  from  the  facts  fonnd 
whether  or  not  there  was  probable  cause.  Helfcig  v. 
Beckner,  149  Ind.  131,  133,  and  cases  cited.  Neither 
was  it  necessary  that  the  special  verdict  should  find 
the  evidence  and  all  the  surplusage  contained  in  the 
complaint.  Finding  no  available  error  in  the  record, 
the  judgment  is  affirmed. 
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Srader  V.  Srader,  Administrator,  et  al. 

[No.  18,519.    Filed  October  25,  1808.] 

Fraud.— 2)e€d». — Action  to  Set  ABide.-^Complaint,—A  oomplaint  in 
an  action  to  set  aside  a  conveyance  of  real  estate  on  account  of 
fraud  on  the  part  of  grantee  must  show  that  the  defrauded  party 
was  damaged,    pp,  SJ^l,  S43, 

CoupLJLUfT.^Action  to  Set  Aside  Conveyanee  of  Real  Estate.-^ A.  com- 
plamt  to  set  aside  a  Gonreyanceof  real  estate  on  account  of  fraud  must 
show  an  offer  to  return  the  purchase-money  paid.    pp.  S4£,  343, 

From  the  Montgomery  Circuit  Court .  AJfirmed. 

Claude  Thompson  and  Pavl  &  Van  Cleave^  for  ap- 
pellant. 

Albert  D.  Thomas  and  William  T.  Whittingtony  for 
appelleea 

Jordan,  J. — ^Action  by  the  appellant  to  set  aside, 
upon  the  ground  of  fraud,  a  deed  executed  by  Andrew 
W.  Srader  to  appellees,  Jacob  G.  and  Morton  E. 
Srader,  whereby  he  conveyed  to  them  certain  de- 
scribed real  estate.  The  gist  of  the  material  f a9ts,  as 
alleged  in  the  first  paragraph,  may  be  said  to  be  as 
follows:  Andrew  W.  Srader  died  on  the  8th  day  of 
November,  1896,  leaving  the  appellant  surviving  as 
his  only  full  brother,  and  certain  others  of  the  ap- 
pellees in  this  action  as  his  half  brothers  and  sisters, 
and  only  heirs  at  law.  William  H.  Long,  one  of  the 
appellees,  is  the  administrator  of  the  estate  of  said 
decedent.  Andrew  W.  Srader,  prior  to  his  death,  was 
the  owner  of  forty  acres  of  land  situated  in  Mont- 
gomery county,  Indiana,  which  he  inherited  from  his 
mother.  In  November,  1895,  he  sold  and  conveyed 
this  real  estate  to  the  appellees,  Jacob  Q.  and  Morton 
E.,  who  were  his  two  half  brothers,  for  the  agreed 
consideration  of  $2,000;  $200  of  this  purchase  price 
being  paid  in  cash  by  the  said  grantees  to  the  said 
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Andrew  W.  Srader,  the  grantees  assuming,  as  a  part 
of  the  pupchase-money,  the  payment  of  a  $500  mort 
gage  lien  existing  against  the  land  at  the  time  of  the 
sale,  and  executed  promissory  notes  payable  to  the 
said  Andrew  W.  Srader  for  the  remainder  of  the  said 
purchase  price.  These  unpaid  notes  were  held  by  the 
administrator  of  the  said  Andrew  W,  at  the  com- 
mencement of  this  action,  and  it  is  alleged  that  he,  as 
said  administrator,  is  about  to  collect  the  notes  from 
the  said  Jacob  G.  and  Morton  E.  Srader  and  convert 
them  into  money. 

It  is  averred  that  the  said  decedent  was  a  person 
feeble  in  mind,  and  incapable  of  looking  after  his  own 
affairs,  and  that  his  said  two  half  brothers  were 
shrewd  business  men,  in  whom  he  had  implicit  confi- 
dence. It  is  also  averred  that,  under  the  circum- 
stances, these  two  half  brothers,  appellees  herein,  in 
order  to  induce  the  decedent,  Andrew  W.,  to  convey 
the  real  estate  in  question  to  them,  falsely  repre- 
sented to  him  that  the  mortgage  lien  of  f  500,  which 
existed  against  said  land,  was  about  to  be  foreclosed, 
and  that  he  would  thereby  lose  his  said  property;  that 
they  would  cause  anonymous  letters  to  be  written  to 
the  said  Andrew  W.  which  stated  that  the  land  would 
be  taken  from  him  in  a  few  days  by  the  holder  of  the 
mortgage  lien,  and  that  the  only  way  for  him  to  save 
the  property  was  to  convey  it  away  and  take  notes 
therefor.  Said  decedent,  it  is  averred,  confided  in 
said  Jacob  G.  and  Morton  E.  and  would  show  these 
letters  to  them,  and  they  would  represent  to  him  that 
the  matters  stated  in  said  letters  were  true.  It  is 
averred  that  Jacob  G.  and  Morton  E.  wrote  the  letters 
themselves,  or  caused  them  to  be  written,  for  the  pur- 
pose and  with  the  intention  of  taking  advantage  of 
the  said  decedent,  and  thereby  inducing  him  by  said 
fraudulent  means  to  transfer  the  land  to  them.    It  is 
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charged  that  the  decedent,  Andrew  W.,  relied  upon 
these  representations  and  believed  them  to  be  true, 
and,  haying  full  confidence  in  his  said  half  brothers, 
conveyed  the  real  estate  to  them«  The  falsity  of  the 
said  representations  is  alleged,  while  it  is  also  averred 
that  they  were  made  for  the  fraudulent  purpose  of 
taking  advantage  of  the  said  decedent. 

The  complaint  contains  other  averments  in  re- 
gard to  the  false  representations  made  by  the  ap- 
pellees to  the  decedent  in  respect  to  the  manner  in 
which  the  real  estate  would  descend,  and  the  manner 
in  which  his  property  would  be  distributed  in  the 
event  of  his  death;  but  these  facts  are  not  material, 
and  lend  no  support  to  the  complaint.  The  prayer 
of  the  first  paragraph  is  that  the  deed  of  conveyance 
be  set  aside,  and  the  title  quieted  in  the  appellant, 
and  that  the  notes  for  the  purchase-money  remaining 
unpaid  be  canceled  and  declared  void.  The  facts 
alleged  in  the  second  paragraph  are  substantially 
similiar  to  those  set  up  in  the  first,  and  the  prayer  is 
that  the  title  to  the  real  estate  be  quieted  in  appel- 
lant. For  insufficiency  of  facts  a  demurrer  was  sus- 
tained to  each  paragraph  of  the  complaint,  and  a 
final  judgment  in  favor  of  the  appellees  was  rendered 
npon  demurrer. 

The  only  question  presented  for  review  is:  Do 
the  facts,  as  averred  in  the  complaint,  sufficiently 
constitute  a  cause  of  action  in  favor  of  appellant  to 
set  aside  the  deed  or  conveyance  in  question  upon  the 
alleged  ground  of  fraud?  We  are  of  the  opinion  that 
the  facts,  as  alleged  in  the  paragraphs  in  question, 
are  not  sufficient,  and  that  the  demurrer  to  each  was 
therefore  properly  sustained. 

Appellant,  as  the  heir  of  the  deceased  grantor, 
occupies  no  better  position  than  would  the  latter  had 
he  instituted  and  prosecuted  this  action  prior  to  his 
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death.  Without  deciding  the  question  as  to  the  suffi- 
ciency of  the  fraud  imputed  to  appellees^  by  the 
means  of  which  they  procured  a  sale  of  the  land  to 
them,  it  is,  however,  manifest  that  the  complaint  is 
fatally  bad  for  the  reason  that  there  is  an  absence, 
under  the  facts,  of  at  least  two  essential  elements. 
First,  there  is  no  showing  that  the  grantor  sustained 
any  damage  or  injury  in  the  sale  and  conveyance  of 
his  land  to  the  appellees.  It  is  not  disclosed  that  the 
purchase  price  of  $2,000,  for  which  the  forty  acres 
w^re  sold  and  conveyed,  was  not  equal  to  the  full 
value  of  the  land.  Five  hundred  dollars  of  the  con- 
sideration was  satisfied  by  the  grantees  assuming  the 
payment  of  the  mortgage  eidsting  against  the  prem- 
ises to  that  amount.  Two  hundred  dollars  were  paid 
to  the  grantor  in  cash,  and  for  the  remaining  $1,300 
the  grantees  executed  to  the  grantor  their  promissory 
notes,  which,  it  appears,  the  administrator  of  the  lat- 
ter held  and  was  proceeding  to  collect.  There  is  no 
showing  that  these  notes  are  hot  amply  good,  and 
worth  their  full  face  value.  For  aught  appearing  in 
the  complaint^  the  sale  and  conveyance  of  th,e  land, 
under  all  of  the  circumstances,  may  have  been  con- 
ducive to  the  best  interests  of  the  grantor.  Fraud 
without  damage  or  injury  to  the  defrauded  party 
creates  no  cause  of  action.  This  rule  is  elementary, 
and  one  of  universal  application.  Wiley  v.  Howard^ 
15  Ind.  169;  Bodkin  v.  Merits  102  Ind.  293;  Cooley  on 
Torts,  pp.  474  and  475.  Second,  it  does  not  appear 
that  there  was  any  effort  made  to  place  the  appellees 
in  statu  quo  by  a  return  or  an  offer  to  return  to  them 
the  amount  of  the  money  which  they  paid  in  cash 
upon  the  purchase  price  for  the  land,  and  by  restoring 
or  offering  to  restore  to  them  the  notes  which  they 
had  executed.  It  is  a  well-settled  rule  that  a  party 
desiring  to  rescind  a  contract  upon  the  ground  of 
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fraud  must  either  restore  or  offer  to  restore  what  has 
been  received  therefor,  in  order  that  the  other  party 
may  be  placed,  as  near  as  possible,  in  statu  quo.  This 
doctrine  is  well  affirmed  by  many  anthorities.  Wiley 
V.  Henvard,  supra;  Vance  v.  SchroycTy  79  Ind.  380;  Ash- 
niead  v.  Hurty  125  Ind.  566.    Judgment  affirmed. 
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MOORK  V.  HiNKLE.  ^^    ^ 

[No.  18,443.    FUed  June  14,  1898.    Rehearing  denied  Oct.  25,  1898.] 

E^iDENCB. — Weight  O/.^Tbe  Supreme  Court  cannot  weigh  and  pass 
upon  conflicting  evidence,    pp.  S4S,  344, 

Adverse  Possession.— Cfearoc^er  of  Real  Estate.^QuieHng  Title, — 
The  character  of  real  estate  is  of  controlling  influence  in  determin- 
ing what  acts  of  ownership,  use,  or  occupancy  are  adverse,    p,  346. 

Same.— Abnrendence  of  Claimant  ^Quieting  7^f/e.— Where  title  to 
re^  estate  has  accrued  in  favor  of  one  who  exercises  the  only  act 
of  ownership  over  same,  as  against  the  true  owner  thereof,  the  true 
owner  is  not  reinstated  simply  by  the  fact  of  the  nonresidence  of 
the  adverse  claimant,   p.  346. 

iNSiBUcnoNS.— ^ie^ing  Ti//s.—- No  error  was  committed  in  instruct- 
ing the  jury  in  the  trial  of  an  action  to  quiet  title  to  real  estate  that 
it  was  the  duty  of  the  jury  "to  take  the  law  as  given  by  the  court." 
p.  S47. 

Adyebsm  Tomataeaov.'^  Nature  of  Claim.-' Quieting  7Yt2e.— The  ac- 
quisition of  title  by  adverse  possession  is  predicated  upon  the  statute 
of  limitation,  and  by  it  the  title  of  the  true  owner  is  extinguished  as 
effectually  as  by  conveyance,  and  twenty  years'  adverse  possession 
under  claim  and  color  of  title  does  not  depend  upon  a  previous 
good  faith  claim  of  tililew    pp.  ^47, 34S. 

Prom  the  Clinton  CSrcult  Court    Afj^rmed. 

James  N.  Sims  and  William  S.  Sim^y  for  appellant. 

Owen  E.  Brumbaugh  and  Joseph  Combs,  for  appellee. 

Hackney,  C.  J. — ^This  was  an  action  by  the  ap- 
pellee to  quiet  the  title  to  certain  real  estate.  We 
have  carefully  read  the  evidence,  which  is  quite  con- 
flicting; and,  accepting  that  which  is  most  favorable 
to  the  appellee,  we  are  fully  satisfied  that  it  supports 
the  verdict  and  judgment  in  his  favor.    Of  course,  we 
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cannot,  as  appellants'  argument  implies,  weigh  and 
pass  upon  conflicting  evidence.  The  tract  in  dispute 
is  but  five  acres;  is  quite  rough,  and  but  a  small  por- 
tion of  it  is  suitable  for  cultivation.  It  has  all  been 
uninclosed  until  recently,  when  a  part  of  it  has  been 
in  cultivation  and  enclosed  by  appellant  It  adjoins 
on  the  east  lands  held  for  more  than  fifty  years  by 
persons  claiming  to  own,  and  exercising  acts  of 
ownership  over  it;  and  it  also  adjoins  on  the  north 
and  west  lands  owned  by  the  appellant  and  his  pre- 
decessors for  many  years.  From  the  year  1840,  or 
earlier,  the  owners  of  the  lands  on  the  west  have 
claimed  ownership,  have  exercised  acts  of  ownership, 
and  since  1854  have  paid  annually  taxes  ui>on  said 
five-acre  tract;  and  it  has  remained  upon  the  tax  du- 
plicates in  the  names  of  owners  of  the  lands  upon  the 
west  of  it.  For  a  number  of  years  prior  to  1865  one 
Winship  owned  the  lands  west  of  the  tract  in  dispute, 
and  was  in  actual  occupancy  thereof,  claiming  to  own 
the  five-acre  tract;  cutting,  from  time  to  time,  the  saw 
timber  from  the  same;  cutting  timber  for  repairing 
a  milldam,  and  cutting  poles  and  brush  for  the  same 
purpose;  maintaining  a  private  way  upon  it;  paying 
the  taxes;  blazing  the  outlines  of  the  tract;  the  public 
records  disclosing  that  it  was  taxed  in  his  name,  and 
the  tract  being  known  in  the  neighborhood  as  the 
"Winship  Land.*'  In  1866  he  sold  and  conveyed  said 
tract,  with  the  lands  adjacent  so  owned  by  him,  to 
Mrs.  McKennan,  who  went  into  the  occupancy  of 
said  lands;  living  upon  and  cultivating  the  adjacent 
lands;  claiming  the  ownership  of  the  five-acre  tract, 
in  connection  with  that  upon  which  she  resided ;  cut- 
ting fire  wood  and  saw  timber;  digging  upon  it  for 
minerals;  turning  stock  upon  it;  offering  it  for  sale; 
paying  the  taxes,  and  measuring  its  outlines;  the 
transfer  records  and  tax  duplicates  disclosing  title  in 
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her  name,  until  in  1872  or  1873,  when  she  sold  the 
land  so  purchased  from  Winship,  excepting  ten  acres, 
a  part  of  which  being  the  said  five  acre  tract,  and 
thereafter  vacated  a  portion  of  the  adjacent  lands. 
Thereafter  she  paid  the  taxes  upon  said  five  acre 
tract.  Members  of  her  family  visited  it  ten  or  twelve 
times,  and  sought  purchasers  for  the  same.  8he 
claimed  to  be  the  owner  thereof,  and  the  land  was 
known  in  the  community  as  the  "McKennan  Land^' 
until,  in  1^82,  she  sold  and  conveyed  the  same  to  Hin- 
kle, the  appellee.  Since  1883,  when  appellant  became 
the  owner  of  the  land  south  and  east  of  said  tract, 
adverse  claims  have  been  made  by  him;  and  during 
the  last  eight  or  nine  years  a  portion  of  the  five  acre 
tract  has  been  fenced  and  cultivated  by  him,  all  with- 
out the  knowledge  or  consent  of  Hinkle  until  about 
two  years  since,  when  Hinkle  notified  him  to  desist, 
«ince  which  notice  he  has  disclaimed  ownership  and 
has  sought  to  purchase  the  tract  from  Hinkle.  Prior 
to  appellant's  ownership  of  said  adjacent  lands,  his 
father,  then  in  control  of  said  lands,  recognized  the 
adverse  ownership  of  McEennan  in  the  five  acre  tract. 
•  The  character  of  real  estate  is  of  controlling  in- 
fluence in  determining  what  acts  of  ownership,  use 
or  occupancy  are  adverse.  Neither  actual  occupancy, 
cultivation  nor  residence  is  necessary;  and  occupancy 
of  a  part  of  a  tract,  under  color  of  title,  is  constructive 
occupancy  of  the  whole.  Worthley  v.  Burbanks,  146 
Ind.  534,  and  authorities  there  cited.  Before  the  ap- 
pellant's occupancy  began  (indeed,  before  Hinkle 
purchased),  the  land  in  question  seems  to  have  been 
occupied,  actually  and  constructively,  for  a  period  of 
at  least  twenty  years,  in  a  manner,  considering  its 
character,  to  constitute  adverse  possession.  The  acts 
of  ownership  by  Winship  and  Mrs.  McEennan  seem 
to  have  been  such  as  lands  of  like  character  were  rea- 
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sonably  adapted  to;  and  they  were  exercised  without 
let  or  hindrance  from  any  one,  and  in  disregard  of  all 
others.    This  was  suflBcient.    See  authority  first  cited. 

Much  importance  is  attached  by  appellant's 
learned  counsel  to  the  fact  that  during  a  small  part  of 
the  period  of  Mrs.  McKennan's  claim  of  ownership,  she 
resided  out  of  the  State,  and  that,  during  Hinkle's 
claim  of  ownership^he  resided  out  of  the  State.  Such 
fact  is  not  conclusive  against  one  claiming  by  adverse 
possession.  If  title  has  accrued  against  the  true 
owner,  in  favor  of  one  who  exercises  the  only  act  of 
ownership  over  the  land,  though  such  acts  are  but 
slight  after  title  accrues,  the  true  owner  is  not  re- 
instated simply  by  the  fact  of  the  nonresidence  of  the 
adverse  claimant.  If  the  title  by  adverse  possession 
was  acquired  by  the  appellee  and  his  predecessors, 
then  the  burden  would  rest  upon  the  api>ellant  to 
show  that  he  had  acquired  a  superior  title.  That  he 
did  is  not  seriously  insisted  upon;  and  in  view  of  his 
denial  of  title  in  himself,  and  his  efforts  to  purchase 
from  the  appellant,  thereby  recognizing  the  appel- 
lants' title,  he  could  not  well  insist  that  he  stood  be- 
fore the  jury  favorably  in  claiming  a  title  by  adverse 
possession,  since  Mrs.  McKennan  sold  a  part  of  her 
land,  and  gave  up  her  residence  upon  it. 

Numerous  objections  are  urged  to  instructions^ 
the  most  of  which  are  so  general  as  not  to  present 
clearly  any  question  for  decision.  One  instruction 
advised  the  jury  that  it  was  competent  for  the  ap- 
pellee to  prove  title  by  conveyances  from  the  govern- 
ment, or  from  some  remote  grantor  in  possession  in 
good  faith,  or  by  twenty  years'  adverse  possession. 
It  is  said  that  the  allegations  of  the  complaint  are  not 
sufficiently  comprehensive  to  admit  such  proofs  of 
title.  We  are  not  advised  as  to  the  respect  in  which 
the  allegations  of  the  complaint  would  not  admit  of 


MAY  TERM,  1898— Vol.  151.  347 

Moore  V.  Hinkle. 

proof  of  either  of  the  sources  of  title  mentioned.  It  is 
further  urged  that  this  instruction  omitted  to  adyise 
the  jury  that  the  -possession  in  the  remote  grantor 
necessary  was  "under  claim  of  ^itle."  The  instruc- 
tion did  not  undertake  to  give  the  elementi^  of  adverse 
possession,  but  was  intended  simply  to  indicate  the 
scope  of  the  issue.  Other  instructions  gave  the  ele- 
ments of  adverse  possession.  However,  it  is  difficult 
to  see  the  distinction  between  a  conveyance  by  one  in 
possession  in  good  faith,  and  a  conveyance  by  one  in 
possession  under  claim  of  title,  if  we  were  to  accept 
the  instruction  as  attempting  to  cover  the  elements  of 
adverse  possession. 

It  is  complained,  also,  that  the  court  erred  in  in- 
structing that  it  was  the  duty  of  the  jury  "to  take  the 
law  as  given  *  •  *  by  the  court."  In  a  civil 
trial  the  jurors  do  not  decide  for  themselves  the  law 
of  the  case,  as  in  criminal  trials.  The  instruction  was 
correct. 

The  court,  in  another  instruction,  directtd  the 
jury  that  if  Mrs.  McEennan  purchased  from  Winship 
in  possession,  and  Hinkle  purchased  from  her  in  pos- 
session, and  if  both  McKennan  and  Hinkle  took  and 
held  continuously  the  possession  of  the  land,  claim- 
ing to  be  the  owners  respectively  and  exercising  acts 
of  ownership  thereof,  from  1866  to  a  time  eight  or 
nine  years  ago,  when  the  appellant,  without  right, 
and  without  the  knowledge  or  consent  of  Hinkle, 
went  into  possession,  and  occupied  the  same  without 
right,  the  appellee  should  recover. 

It  is  said  Mrs.  McKennan's  claim  of  title  must 
have  rested  upon  a  good  faith  claim  of  title  by  Win- 
ship.  We  do  not  understand  that  twenty  years'  ad- 
verse possession  in  good  faith  under  claim  and  color 
of  title  must  depend  upon  a  previous  good  faith  claim 
of  title.    Even  if  Winship  held  in  bad  faith,  and  it  is 
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not  necessary  to  tack  his  possession  upon  that  of  Mc- 
Eennan  and  Hinkle  to  constitute  the  required  period 
of  adverse  possession,  the  requisite  occupancy  and 
other  elements  of  adverse  possession  by  McKennan 
and  Hinkl^  would  suffice.  The  acquisition  of  title  by 
adverse  possession  is  predicated  upon  the  statute  of 
limitations,  and  by  it  the  title  of  the  true  owner  is 
extinguished  as  effectually  as  by  conveyance..  The 
rule  protects  the  adverse  claimant  without  even  color 
of  title.  Roots  V.  Beck,  109  Ind.  472;  Marley  v.  Statej 
ex  rel.,  147  Ind.  145. 

In  a  further  instruction,  the  jury  were  directed 
that  actual  occupancy,  cultivation,  or  residence  upon 
the  land  is  not  necessary,  if  the  land  is  so  situated  as 
not  to  admit  of  any  permanent  useful  improvement, 
and  if  the  continued  claim  of  ownership  had  been  evi- 
denced by  public  acts  of  ownership,  under  claim  and 
color  of  title,  such  as  would  be  exercised  over  prop- 
erty which  he  claimed  in  his  own  right,  and  would 
not  eaiercise  over  property  which  he  did  not  claim. 
As  a  general  proposition,  this  is  the  law.  Worthley 
V.  Bvrbank,  svpra.  It  is  said  also  to  have  been  inap- 
plicable to  the  evidence.  In  this,  counsel  are  mis- 
taken. The  instruction  applied  to  the  appellee's 
theory  of  the  case,  upon  the  possession  of  any  one  or 
more  of  those  who  claimed  adverse  possession.  It 
was  applicable  alike  to  the  claim  of  the  appellajit  to 
a  title  by  adverse  possession. 

The  giving  and  the  refusal  of  other  instructions 
are  objected  to,  but  no  specific  grounds  of  objection 
are  stated,  nor  is  it  attempted  to  be  shown  wherein 
they  violate  any  legal  rule.  They  are,  therefore, 
passed  without  consideration.  No  available  error 
being  shown,  the  judgment  is  affirmed. 
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The  Travelers'  Insurance  Company  v.  Kent  et  al. 

[No.  181853.    Filed  Hay  24,  1898.   Rehearing  denied  October  26,  1808.] 

Taxation. --Exemption  of  Property  Used  for  School  Purpoeee. — The 
lands  of  a  private  owner  leased  and  occupied  for  school  purposes 
are  not  exempt  from  taxation. 

From  the  White  Circuit  Court.    Affirmed. 

McConnell  dt  JenkineSj  M.  Winfield  and  Outhrie  & 
Bushnelly  for  appellant. 
Sellers  &  Uhl,  for  appellees. 

Howard,  J. — The  Brookston  Academy  was  a 
private  school  corporation  organized  for  the  purpose 
of  maintaining  an  institution  of  learning  at  Brooks- 
ton,  in  White  county,  Indiana.  In  April,  1866,  the 
academy  purchased  the  land  here  in  controversy,  be- 
ing about  five  acres,  situated  in  Prairie  township,  ad- 
joining the  town  of  Brookston.  A  school  building 
was  erected  upon  the  grounds  so  purchased,  and  a 
school  was  maintained  by  the  corporation  until  the 
year  1871,  when  the  building  and  grounds  passed,  on 
sheriff's  sale,  to  one  Cormican  Hays,  by  deed  dated 
February  7,  1871.  On  December  13,  1871,  Hays  exe- 
cuted a  mortgage  on  the  land  to  appellant,  to  secure 
a  loan  of  $8,000.  On  October  8,  1874,  a  bond  for  a 
deed  to  the  land  was  made  by  Hays  to  the  trustee  of 
Prairie  township,  the  deed  to  be  given  on  payment  to 
Hays  of  the  sum  of  $8,000,  payable  in  eight  years,  in 
yearly  installments  of  $1,000  each;  and  on  the  same 
day  said  trustee  leased  the  land  to  the  school  trustees 
of  the  town  of  Brookston,  for  school  purposes,  for  the 
term  of  ninety-nine  years,  the  consideration  being 
$4,000,  payable  in  eight  years,  in  yearly  installments 
of  $500  each.*  On  August  14,  1883,  in  the  United 
States  Circuit  Court  for  the  district  of  Indiana,  the 
mortgage  given  to  appellant  by  Hays  was  foreclosed; 
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and  on  September  14,  1883,  the  land  was  sold  to  ap- 
pellant by  the  United  States  commissioner  for  |7,000. 
On  October  22,  1884,  the  appellant  received  from  the 
commissioner  a  deed  for  the  land.  On  February  18, 
1885,  Hays  and  wife  assumed  the  right,  by  written 
deed  of  assignment,  to  transfer  to  the  appellant  all 
their  right,  title,  and  interest  in  the  title  bond  to,  and 
contract  with,  the  trustee  of  Prairie  township,  of  date 
October  8,  1874.  From  1866,  when  the  Brookston 
Academy  came  into  possession  of  the  real  estate  in 
question,  until  1885,  after  the  appellant  had  become 
the  owner,  the  property  was  not  assessed  for  taxes, 
being  considered  as  exempt  by  reason  of  its  use  for 
educational  purposes.  Beginning  with  1885,  how- 
ever, the  property  was  taxed  to  the  appellant,  as 
owner.  On  February  13,  1893,  the  taxes  having  re- 
mained unpaid,  the  land  was  sold  to  the  appellee 
Kent,  for  delinquent  taxes,  by  the  auditor  of  White 
county;  and  on  December  17,  1895,  there  having  been 
no  redemption  from  such  sale,  said  real  estate  was 
duly  conveyed  by  auditor's  deed  to  said  appellee.  On 
January  15,  1896,  the  appellee  Kent  brought  this  ac- 
tion against  appellant  and  others,  to  quiet  his  title  to 
the  property  in  controversy,  or,  in  case  his  tax  deed 
should  be  found  insufficient  to  convey  title,  then  to 
foreclose  his  lien  for  purchase  money,  together  with 
taxes  and  other  liens  since  paid.  On  March  9,  1896, 
appellant  and  other  defendants  were  defaulted,  and 
a  decree  entered  in  favor  of  the  said  appellee.  On 
May  6,  1896,  on  application  duly  made,  the  default 
and  decree  as  to  appellant  were  set  aside;  and  appel- 
lant filed  its  answer  and  cross-complaint,  alleging 
that  the  taxes  assessed  upon  the  land  were  illegal, 
and  asking  to  have  them  canceled,  and  for  all  other 
proper  relief.  On  February  16,  1897,  the  court  found 
again  for  thf  appellee,  and  on  March  5,  1897,  over  a 
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motion  for  a  new  trial,  entered  judgment  foreclosing 
the  lien,  and  ordering  the  property  sold. 

The  sole  question  for  decision  is  whether  lands 
owned  by  one  person,  and  used  by  another  for  school 
purposes,  are  subject  to  taxation.  It  would  seem  that 
there  could  not  be  any  doubt  that  such  lands  are  tax- 
able, as  against  the  owner.  If  the  Brookston  Acad- 
emy, or  Prairie  school  township,  or  the  school  town 
of  Brookston,  were  here,  as  owner  of  the  latfds  in  con- 
troversy, there  would  be  no  question  that,  as  to  such 
school  corporations,  the  property  would  not  be  tax- 
able. But  the  Travelers'  Insurance  Company  is  not 
engaged  in  conducting  a  school;  and,  if  its  property 
should  be  held  to  be  exempt  from  taxation  because  it 
is  suffered  to  be  used  for  school  purposes,  then  it 
would  follow  that  any  person  who  rents  a  hall,  a 
store  building  or  a  part  of  his  house  for  the  use  of  a 
school  would  thus  be  able  to  claim  such  hall,  store 
building,  or  part  of  his  dwelling  free  from  taxes,  at 
least  during  the  time  he  was  so  receiving  rent  for  the 
property. 

The  able  and  learned  counsel  for  appellant  base 
their  ingenious  argument  wholly  upon  the  words 
"used  and  set  apart,"  as  employed  in  the  statute  con- 
cerning exemptions  from  taxation.  Article  10,  sec- 
tion 1,  of  the  constitution  declares  that  "The  General 
Assembly  shall  provide,  by  law,  for  a  uniform  and 
equal  rate  of  assessment  and  taxation;  and  shall  pre- 
scribe such  regulations  as  shall  secure  a  just  valua- 
tion for  taxation  of  all  property,  both  real  and  per- 
sonal, excepting  such  only,  for  municipal,  educa- 
tional, literary,  scientific,  religious  or  charitable  pur- 
poses, as  may  be  especially  exempted  by  law."  The 
exemption  authorized  by  law,  under  this  provision  of 
the  constitution,  so  far  as  relates  to  the  claim  made 
by  appellant,  and  in  force  when  the  taxes  in  question 
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were  levied,  is  found  in  clause  5,  section  6276,  R  S. 
1881  (Acts  1881,  p.  611),  and  is  as  follows:  "Every 
building  used  and  set  apart  for  educational,  ♦  ♦  ♦ 
purposes  by  any  institution,  or  by  any  individual  or 
individuals,  associatioii  or  corporation,  or  used  for 
the  same  purpose  by  any  town,  township,  city,  or 
county,  and  the  tract  of  land  on  which  such  building 
is  situated,  not  exceeding  forty  acres/' 

If  we  skould  take  the  words  "used  and  set  apart'* 
in  their  literal  sense,  and  without  considering  their 
real  meaning  as  shown  by  the  context,  as  well  as  from 
the  well-known^  purpose  had  in  view  by  those  who 
framed  the  organic  law,  we  might  perhaps  find  some 
plausibility  in  appellant's  contention.  But  even  the 
literal  meaning  of  the  words  would  not  lend  great 
force  to  the  ^argument  advanced.  We  do  not  think 
the  record  shows  that  appellant  has  "set  apart"  the 
property  in  question  for  educational  purposes.  If 
such  were  in  reality  appellant's  intention,  the  object 
could  readily  be  accomplished  by  conveying  the  land 
to  Brookston  school  town,  Prairie  school  township, 
or  to  some  private  educational  institution,  to  be  used 
forever  for  school  purposes.  On  the  contrary,  appel- 
lant loaned  $8,000,  secured  by  mortgage  on  the  prop- 
erty; and,  when  the  debt  was  due  and  unpaid,  fore- 
closed its  mortgage,  and  took  the  land  for  its  debt,  as 
it  would  do  in  regard  to  money  loaned  on  mortgage 
security  in  the  case  of  any  other  property  owner. 

The  plain  intent*  of  the  constitutional  and  stat- 
utory provisions  cited  was  to  encourage  those  who 
should  devote  themselves  and  their  property  to  the 
educational  and  other  purposes  mentioned.  Educa- 
tion, literature,  science,  religion,  charity  and  benevo- 
lence are  all  promoters  of  the  welfare  of  society. 
Through  such  agencies  the  standard  of  good  citizen- 
ship is  elevated,  and,  consequently,  the  expenses  of 
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goyernment  diminished.  The  very  objects  for  which 
taxes  are,  in  large  part,  assessed  are  to  carry  on  the 
educational  and  benevolent  institutions  of  the  State; 
and,  hence,  there  is  great  propriety  in  avoiding,  as 
the  constitution  does,  the  imposition  of  any  taxation 
upon  those  agencies  which  are  themselves  employed 
in  the  very  work  to  which  the  State  applies  so  large 
a  part  of  its  revenues.  None  of  these  reasons,  how- 
ever, will  apply  in  favor  of  a  property  owner  who  sim- 
ply rents  or  leases  his  property,  to  be  used  for  one  of 
the  purposes  mentioned  in  the  constitution.  He  holds 
such  property  for  his  own  use  and  benefit — for  his  in- 
dividual profit — and  not  for  the  public  good.  Accord- 
ingly it  has  been  held  that  although  the  property  of 
a  benevolent  institution,  used  for  its  own  benevolent 
purposes,  is  exempt  from  taxation,  yet  property 
owned  by  such  institution,  and  rented  or  leased  for 
gain,  is  subject  to  taxation.  Such  was  the  case  in 
City  of  Indianapolis  v.  Orand  Mastevy  etc.y  25  Ind.  618, 
where  it  was  held  that  the  use  of  a  building  by  lessees 
for  concerts  or  for  mercantile  purposes  is  not  a  use  by 
a  charitable  institution,  within  the  meaning  of  the 
statute,  even  though  the  rents  derived  therefrom  are 
devoted  to  charitable  uses.  And  in  Trustees,  etc.,  v, 
ElliSy  38  Ind.  3,  also  cited  by  appellant,  it  was  held 
that  property  owned  by  a  church,  but  devoted  to  a 
purpose  not  then  regarded  by  the  legislature  as  a 
religious  use,  was  not  exempt  from  taxation.  It  is 
the  use  of  its  property  for  the  purposes  named  in  the 
constitution  that  entitles  an  educational,  religious  or 
charitable  institution  to  exemption  from  taxation; 
but  an  owner  who  has  not  set  apart  his  property  for 
such  use  cannot  get  the  benefit  of  such  exemption, 
merely  because  he  rents  or  suffers  the  property  to  be , 
used  for  such  purpose.    That  would  be  an  exemption 
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for  private  gain,  and  a  perversion  of  the  enlightened 
purposes  had  in  view  by  the  framers  of  the  constitu- 
tion. "Statutes,"  as  said  in  Potter's  Dwarris,  p. 
144,  "must  be  interpreted  according  to  the  intent  and 
meaning,  and  not  always  according  to  the  letter." 

Other  authorities  are  to  the  same  effect.  In  25 
Am.  &  Eng.  Ency.  of  Law,  165,  it  is  said:  "The  mere 
use  or  occupancy  for  school  or  educational  purposes 
of  the  property  of  a  private  owner,  sustaining  merely 
the  relation  of  lessor  to  a  school  or  seminary,  does  not 
create  an  exemption  in  his  favor,"  citing  People  v. 
Board,  etc,  32  Hun  457,  97  N.  Y.  648;  Hennepin 
County  v.  BeU,  48  Minn.  844,  45  N.  W.  615;  Mont- 
gomery V.  Wyman,  130  111.  17,  22  N.  E.  845;  Armand 
y.  Dumas  J  28  La.  Ann.  408;  Nazareth,  etc.,  Institute  y. 
Commotiicealth,  14  B.  Mon.  (Ky.)  266.  In  Laurent  v. 
City  of'Mnsoaiine,  59  Iowa,  404, 18  N.  W.  409,  the  prop- 
erty in  question  was  owned  by  a  private  person,  but 
used  by  a  church  and  school;  and  it  was  held  that 
there  was  no  exemption.  The  court  said  it  would  be 
different  if  the  title  to  the  property  were  in  the  school 
or  in  the  church,  and  might  also  be  different  if  it  were 
shown  that  the  owner  held  the  naked  legal  title  in 
trust  for  the  church  or  school. 

In  the  case  at  bar  it  is  idle  to  talk  of  any  school 
interests  In  the  property.  The  title  of  the  Brookston 
Academy  was  taken  on  foreclosure  and  passed  in  full 
to  Cormican  Hays  with  the  sheriff^s  deed  received  by 
him.  No  one  but  Hays  had  any  right  or  interest  in 
the  land  at  the  time  he  made  his  mortgage  to  appel- 
lant; and  when  that  mortgage  was  foreclosed  in  the 
United  States  Court  all  of  Hays'  right,  title,  aiid  in- 
terest  passed  to  appellant  with  the  United  States 
commissioner'B  deed.  The  bond  for  a  deed  given  by 
Hays  after  he  had  mortgaged  the  property  to  appel- 
lant could  give  nothing  more  than  Hays  then  had. 
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which  was  an  interest  subject  to  such  mortgage.  And 
even  if  any  such  interest  could  remain  after  the  fore- 
closure of  appellant's  mortgage  it  passed  to  appellant 
by  the  assignment  of  Hays'  interest  in  the  contract 
and  bond.  The  interest  left  in  Prairie  township  or  in 
the  town  of  Brookston  could  be  only  of  the  most 
shadowy  nature.  It  was  never  more  than  a  right  to 
purchase,  and  was  lost  years  ago  by  laches  and  by 
failure  to  comply  with  the  conditions  of  the  contract. 
But*  even  if  such  shadowy  interest  should  ever  de- 
velop into  anything  substantial,  it  could  be  only 
something  subject  to  the  fee  simple  title  of  appellant. 
The  case  of  City  of  Indianapolis  v.  Sturdevant,  24 
Ind.  391,  is  not  in  conflict  with  anything  said  in  the 
case  at  bar.  In  that  case,  a  private  individual  had  es- 
tablished and  conducted  a  literary  institution  of  a 
permanent  character,  and  it  was  held  that  the  prop- 
erty so  owned  and  conducted  by  him  was  not  taxable. 
It  was  much  as  if,  in  the  case  before  us,  Cormican 
Hays,  on  coming  into  possession  of  the  property  here 
in  controversy,  had  continued  it  as  an  academy  of 
learning.  He  would  then  have  taken  the  place  of 
the  corporation  that  had  established  and  theretofore 
conducted  the  school,  and,  under  the  decision  cited, 
might  have  claimed  for  his  school  exemption  from 
taxation.  But,  as  already  said,  the  Travelers'  Insur- 
ance Company  is  not  pretending  to  carry  on  an  insti- 
tution of  learning.    Judgment  affirmed. 

On  Petition  fob  Reheaking. 

HowABB,  J. — The  K&ealous  and  accomplished  coun- 
sel for  appellant  argue  earnestly  to  show  that  the 
court  has  misapprehended  the  position  taken  by  them 
on  the  original  hearing.  But  a  reading  of  the  brief 
now  filed  does  not  disclose  any  question  not  already 
fully  considered  by  the  court.    No  tax  was  assessed 
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on  the  land  in  controversy  until  1886,  when  the  ap- 
pellant had  become  the  full  and  absolute  owner  of 
the  property.  Neither  Prairie  township  nor  the  town 
of  Brookston  had  a  shadow  of  title  as  against  appel- 
lant's deed.  If  appellant  chose  to  allow  a  school  to 
be  conducted  on  its  premises,  that  was  a  matter  over 
which  it  had  supreme  control.  Had  appellant  not 
been  able  to  make  any  use  whatever  of  the  property, 
that  could  not  have  affected  the  right  of  the  State 
to  jmpose  taxes  upon  it,  in  common  with  all  other 
property  of  the  State.  The  court  is  unable  to  agree 
with  the  position  taken  by  the  learned  counsel,  either 
in  this  motion  or  in  the  original  case.  Petition  over- 
ruled. 

Mabsh,  Trustee,  et  al.  v.  Bower. 

[No.  18,479.    FUed  October  26,  1898.] 

>  161  581 1    Appeal. — Impeffect  Record, — Where  a  reoord  shows  the  fiUng  of  at 

1 161  asel        least  two  amended  complaints  upon  which  various  rulings  were 

|154    57|        made,  and  what  purports  to  be  two  amended  complaints  are  copied 

in  the  record,  but  the  one  upon  which  the  trial  was  had  is  not  iden* 

tified,  no  question  is  presented  for  decision  on  appeal,  pp.  SS€,  SS7, 

Samb. — Imperfect  Record, — Presumption, — ^Where  a  complaint  copied 

in  the  record  is  not  identified  as  the  one  upon  which  the  trial  was 

had,  the  imperfection  of  the  record  is  not  cured  by  any  presumption 

arising  from  the  presence  in  the  record  of*  the  unidentifled  oom- 

plaint   p.  S57, 

From  the  Floyd  Circuit  Court.    Affirmed. 

» 

J.  O.  Howard,  W.  H.  Watson,  Alexander  Dawling 
and  M.  Z.  Stannard,  for  appellants. 
George  H.  Voigt,  for  appellee. 

Hackney,  C.  J. — This  case  originated  in  the  Clark 
Circuit  Court  and  went  on  change  of  venue  to  the 
lower  court.  The  transcript  on  change  of  venue,  be- 
ing the  first  paper  copied  into  the  transcript  before 
us,  recited  the  filing,  upon  at  least  two  occasions,  of 
amended  complaints,  without  setting  forth  such  com- 
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plaints.  It  appeared  also  that  various  rulings  were 
made  with  reference  to  such  amended  complaints 
upon  demurrers  and  motions  to  make  more  specific. 
Accompanying  the  transcript  were,  among  other 
pleadings,  two  documents  purporting  to  be  amended 
complaints  neither  of  which  bears  file  mark  or  other 
means  of  ascertaining  the  order  or  time  of  its  filing, 
nor  is  there  other  identification  of  the  complaint  upon 
which  the  trial  was  had,  in  the  transcript  brought  to 
this  court.  The  point  is  urged  by  the  appellee,  and 
is  not  answered  for  the  appellants,  that  no  question 
is  presented  for  decision  because  of  the  imperfection 
in  the  record  in  failing  to  disclose  the  complaint  upon 
which  the  proceedings  and  judgment  were  had.  Not 
only  have  we  inextricable  confusion  from  the  pres- 
ence of  the  two  amended  complaints,  which  differ  in 
essential  respects,  but,  if  either  of  such  complaints 
were  absent  the  record  would,  in  our  opinion,  pre- 
sent no  question  for  decision. 

There  is  abundant  authority  for  the  proposition 
that  upon  the  appellant  rests  the  duty  of  presenting 
a  record  disclosing  manifest  error.  Elliott's  App. 
Proc.  section  186.  It  is  well  settled,  also,  that,  in  the 
absence  of  the  complaint,  no  question  is  presented  for 
decision.  Collins  v.  United  States  Express  Cb.,  27  Ind. 
11;  McCardle  v.  McGinley,  86  Ind.  538,  44  Am.  Rep. 
343;  Fellenzer  v.  TanValzahy  95  Ind.  128;  Reid  v.  Reid, 
149  Ind.  274;  Evansville,  etc.,  R.  W.  Co.  v.  Lavender,  7 
Ind.  App.  655;  Oeisen  v.  Reder,  po^f, 529.  In  the  last 
of  the  cases  cited,  upon  a  record  much  like  the 
present,  the  court  held  that  such  an  imperfection 
could  not  be  cured  by  any  presumption  arising  from 
the  presence,  in  the  transcript,  of  the  pleading  uniden- 
tified as  that  upon  which  the  trial  was  had.  The  suf- 
ficiency of  pleadings,  the  correctness  of  conclusions 
of  law,  and  questions  upon  the  motion  for  a  new  trial 
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all  relate  back  to  the  complaint,  and,  in  its  absence 
from  the  record  are  not  properly  presented.  The 
judgment  is  affirmed. 


Ullrich,  Administrator,  v.  The  Cleveland,  Cin- 
Ii5j-35gj  ciNNATi,  Chicago  and  St.  Louis  Bail- 

'^"  ^  WAY  Company. 

[No.  18,229.    Filed  June  80,  1898.    Rehearing  denied  Oct.  20, 1898.} 

WiLFXTL  Injury. — Railroads, — Complaint.— A  complaint  against  a 
imlroad  company  alleging  that  plaintiffs  intestate  was  on  a  trestle 
fifteen  feet  high  and  800  feet  long  from  which  there  was  no  escape 
«  from  passing  trains  by  persons  walking  thereon,  except  from  either 

end  thereof;  that  said  trestle  and  a  person  upon  it  could  be  plainly 
seen  for  a  distance  of  one-half  mile  by  an  i^proaching  train ;  that  de- 
fendant knew  the  location  and  dangers  of  said  trestle,  and  knew  that 
the  only  escape  for  a  person  walking  thereon  was  from  the  ends  there- 
of;  that  when  intestate  had  gone  one  hundred  feet  on  said  trestle 
he  saw  an  approaching  train,  and  before  he  could  return  to  tiie  end 
of  the  trestle  upon  which  he  entered  he  was  run  upon  and  killed; 
that  defendant's  servants  in  charge  of  the  train  were  in  full  view 
of  intestate  for  a  distance  of  2,000  feet,  and  were  able  to  stop  the 
train  in  time  to  save  intestate  from  injury,  does  not  state  facte  suffi- 
cient to  show  a  wilful  killing,  as  it  is  not  shown  that  intestate  was 
in  a  perilous  condition  when  seen  by  the  trainmen  2,000  feet  away, 
nor  at  what  point  the  peril  became  manifest,  nor  that  at  such  peril- 
ous point  the  engineer  failed  to  make  every  possible  effort  to  stop 
the  engine,    pp.  SSS-SSS. 

SAXE.—RaUroads.—Where  an  engineer  in  charge  of  .a  train  aded 
upon  the  presumption  that  a  person  walking  upon  a  trestle  in  front 
of  the  train  could  and  would  get  to  a  point  of  safety  before  the 
approach  of  the  train,  and  so  acted  until  it  became  too  late  by  the 
use  of  the  means  within  his  control  to  avoid  running  upon  Hiw>, 
such  reliance  oannot  be  considered  wilfulness,    pp.  36S,  S6J^ 

From  the  Dearborn  Circuit  Court.    Affirmed. 

George  E.  Doivney,  Hugh  D.  McMullen^  Harry  R. 
Mc Mullen  and  Cassius  W.  McMulle7i^  for  appellant. 

John  T.  Dye,  Byron  K,  Elliott  and  William  F. 
Elliott,  for  appellee. 

Hackney,  C.  J. — ^The  lower  court  sustained  the  ap- 
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pel  lee's  demnrrer  to  an  amended  second  paragraph 
of  complaint,  and  that  ruling  is  here  urged  as  error. 
Said  paragraph  was  entitled,  '^John  Ullrich,  Adminis- 
trator of  the  Estate  of  Peter  Vogel,  Deceased,  v.  The 
Clereland,  Cincinnati,  Chicago  and  St.  Louis  Railway 
Company."  The  allegations  in  the  body  of  the  com- 
plaint were  by  "John  Ullrich,  plaintiff,''  against  the 
appellee  named  as  defendant;  and  it  was  alleged  that 
between  Aurora  and  Lawrenceburg  the  appellee  main- 
tained, as  a  part  of  its  railway,  a  narrow  trestle  three 
hundred  feet  in  length  and  fifteen  feet  high,  and  upon 
which  there  was  no  escape  from  passing  trains  by 
persons  walking  thereon,  excepting  from  either  end 
thereof.  It  was  alleged  that  said  trestle  and  a  person 
upon  it  could  be  plainly  seen  for  the  distance  of  one- 
half  mile  by  the  managers  of  a  train  approaching 
the  same  from  Aurora;  that  the  appellee  and  the  man- 
agers of  its  trains  knew  the  location  and  dangers  of 
said  trestle,  and  knew  that  the  only  escape  for  a  per- 
son walking  upon  the  same  was  from  the  ends  thereof; 
that,  on  a  day  named,  "plaintiff's  decedent"  went  upon 
said  trestle  for  the  purpose  of  crossing  from  the  end 
thereof  nearest  to  Aurora,  no  train  then  being  in 
view,  and  when  he  had  gone  but  one  hundred  feet  of 
the  distance  over  said  trestle,  his  attention  waa  called 
to  an  approaching  train  from  Aurora,  whereupon  he 
attempted  to  return  to  the  end  of  the  trestle  upon 
which  he  so  entered,  but,  before  he  could  do  so,  was 
run  upon  and  killed  by  said  train.  It  is  alleged  that 
the, appellee  "by  its  employes  in  charge  of  said  ap- 
proaching train,  ♦  •  •  well  knowing  the  dan- 
ger in  which  plaintiff's  decedent  was,  and  well  know- 
ing the  dangerous  condition  of  said  structure,  and 
well  knowing  that  there  was  no  means  of  escape 
therefrom,  except  as  hereinbefore  mentioned,  and 
well  knowing  that  plaintiff's  decedent  was  cut  off  from 
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all  means  of  escape,  and  being  in  fnll  view  of  said  dece- 
dent for  a  distance  of  2,000  feet,  and  being  fnlly  able  to 
stop  said  train  in  time  to  save  decedent  from  injnry, 
and  seeing  decedent  on  said  structure  for  said  distance 
of  2,000  feet,  and  defendant's  servants  then  operating 
said  engine  saw  plaintiff's  decedent's  perilous  and 
dangerous  situation,  and  saw  him  turn  around 
and  attempt  to  reach  the  nearest  end  of  said  bridge, 
so  as  to  escape  the  danger,  failed  to  stop  said  train, 
but  then  and  there  negligently,  recklessly,  purposely, 
and  wilfully  ran  said  train  upon  said  decedent."  One 
thousand  feet  of  the  course  of  said  approaching  train 
is  alleged  to  have  been  in  Aurora,  and  to  have  been 
run  at  the  rate  of  twenty-five  miles  per  hour,  and  the 
distance  from  the  corporation  line  of  Aurora  to  the 
trestle  is  described  as  forty  rods.  There  were  other 
allegations  as  to  negligence,  but  it  is  conceded  that 
the  sufficiency  of  the  pleading  must  be  determined 
upon  its  allegations .  of  wilfulness.  It  was  alleged 
also  that  '^plaintiff  is  the  duly  appointed  and  quali- 
fied administrator  of  'decedent's  estate,'  and  that  de- 
cedent left  his  widow  and  grandchildren  surviving 
him." 

In  the  body  of  the  pleading  there  was  no  allega- 
tion of  the  name  of  or  as  to  who  the  decedent  was, 
nor,  beyond  the  allegation  already  referred  to,  as  to 
the  capacity  in  which  the  appellant  sued.  There  are 
no  allegations  as  to  the  distance  of  the  train  from  the 
decedent  when  he  discovered  its  approach,  nor  as  to 
the  rate  of  speed  at  which  the  train  ran  over  the  space 
of  forty  rods  next  before  reaching  the  trestle;  but  the 
allegations  support  the  theory  that  he  discovered  the 
approach  of  tl^e  train  when  it  was  2,000  feet  distant, 
and  that  its  speed  of  twenty-five  miles  per  hour  was 
to  the  point  forty  rods  from  the  trestle.  The  ad 
damvm  allegation  was  as  follows:     "Plaintiff  avers 
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thaty  on  account  of  the  wrongs  and  injuries  hereinbe- 
fore complained  of,  he  has  been  damaged  in  the  sum 
of,"  etc. 

Three  objections  are  urged  against  the  complaint: 
First,  that  it  does  not  appear  from  the  body  thereof 
that  the  appellant  sues  in  a  representative  capacity;  ^ 
second,  that  the  allegations  do  not  disclose  the  name 
of  the  person  killed;  and,  third,  facts  sufficient  to  con- 
stitute a  wilful  killing  are  not  alleged.  Deeming 
the  last  of  these  objections  sufficient,  we  disregard 
the  others,* and  we  also  pass  over  the  serious  doubt 
as  to  whether  the  assignment  of  error  is  sufficiently 
specific  to  present  any  question  for  decision,  it  ap- 
pearing from  the  record  that  the  second  paragraph 
of  complaint  was  superseded  by  four  separate  filings 
of  an  ^^amended  second  paragraph  of  complaint," 
three  of  such  amended  paragraphs  having  gone  down 
under  demurrer.  No  claitn  is  made  for  the  pleading 
that  it  states  a  cause  of  action  sounding  in  negli- 
gence, and  it  is  practically  conceded  that  its  suffi- 
ciency must  be  determined  as  a  charge  of  a  wilful 
killing,  the  decedent  having  been  a  trespasser  upon 
the  railway  at  the  time.  Mere  epithets  give  the 
pleading  no  force,  and  it  is  conceded  by  the  learned 
counsel  for  the  appellant,  specific  averments  control 
general  averments. 

The  following  analysis  of  the  specific  averments  of 
the  pleading  is  made  on  behalf  of  the  appellant:    ^^(1) 
Appellant's  decedent  was  on  a  high  trestle.    (2)  There* 
was  no  escape  from  the  trestle  except  by  either  end. 

(3)  Appellant's  decedent  was  100  feet  from  the  end. 

(4)  Appellant's  decedent  was  endeavoring  to  retrace 
his  steps.  (6)  Appellee's  engineer  in  charge  of  the  en- 
gine saw  appellant's  decedent  on  the  trestle;  (a)  knew 
where  the  trestle  began ;  (h)  knew  the  construction  of 
the  trestle;  (c)  knew^  appellant's  decedent  was  cut  off 
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from  all  means  of  escape,  except  by  the  end;  {d)  saw 
decedent  trying  to  escape;  (e)  was  two  thousand  feet 
distant;  (/)  knew  of  decedent's  perilous  condition  in 
time  to  have  stopped  the  train;  (g)  failed  to  stop  the 
train  and  ran  decedent  down." 

A  single  authority  is  cited  ill  support  of  the  com- 
plaint, Palmer  v.  Chicago^  etc.^  R.  R.  Co.y  112  Ind.  250. 
That  case  correctly  decides  that  there  may  be  what 
the  law  will  pronounce  a  wilful  killing  where  life  is 
taken  purposely,  or  where  one  pursues  a  course  which 
he  must  reasonably  know  will  bring  death'  to  another, 
although  he  may  not  intend. to  inflict  injury;  and,  fur- 
ther, that  one  upon  a  railroad  when  a  train  is  ap- 
proaching, although  he  may  be  seen  by  the  engineer, 
may  be  presumed  until  the  last  moment  to  leave  the 
track  and  avert  danger,  unless  there  be  something 
from  which  the  engineer  may  reasonably  infer  that 
such  person,  from  inability  to  do  so  or  from  ignorance 
of  the  approach  of  the  train,  will  not  leave  the  track. 
To  the  same  effect  are  many  other  decisions  of  this 
court,  including  the  late  cases  of  Parker  v.  Pennsyh 
wmia€lo.j  184  Ind.  673;  Pennsylvania  Co.  v.  Meyers^  136 
Ind.  242;  Evans  v.  Pittsburgh,  etc.,  R.  W.  Co.,  142  Ind. 
264. 

It  is  apparent,  therefore,  that  to  bring  the  case 
within  the  rules  of  the  authority  cited,  it  not  being 
claimed  that  the  killing  was  done  intentionally,  it 
must  appear  that  the  decedent  was  in  a  position  of 
peril  from  which  he  could  not  escape  unless  the  en- 
gineer should  slacken  the  speed  or  stop  the  train,  and 
that  the  engineer  knew  of  the  peril  in  time  to  have  so 
slackened  speed  or  stopped  the  train.  No  doubt  there 
was  a  time  when  the  decedent's  position  was  one  of 
peril;  and  that  was  when  the  locomotive  first  came 
so  near  him  that  he  could  not  reach  the  end  of  the 
trestle  before  it  arrived.     That  was  the  time  when 
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the  enjnneer,  seeing  the  decedent  and  it  being  rea- 
sonablj'  apparent  that  such  peril  existed,  should  have 
Bsed  every  proper  energy  to  check  the  speed  or  stop 
the  train. 

It  is  manifest  that  at  the  point  of  two  thousand 
feet  from  the  trestle,  with  knowledge  that  decedent 
was  upon  the  structure  and  attempting  to  retrace  his 
steps  for  one  hundred  feet,  to  a  place  of  safety,  the 
engineer  was  not  reasonably  required  to  lessen  the 
alleged  speed  of  twenty-five  miles  an  hour,  which 
would  give  the  decedent  nearly  fifty-five  seconds  to 
escape,  requiring  him  to  walk  only  at  the  rate  pf 
one  and  one-quarter  miles  per  hour.  Peril  did  not 
exist  when  the  train  was  two  thousand  feet  distant, 
and  from  that  point,  under  the  authorities  cited,  the 
engineer  had  the  right  to  presume  that  the  decedent 
would  get  off  the  trestle,  and  the  right  to  continue 
that  presumption  until  the  point  making  it  perilous 
to  continue  was  reached.  It  cannot  be  said,  there- 
fore, that  it  was  the  engineer's  duty  to  reverse  his 
engine  when  two  thousand  feet  from  the  trestle,  and 
we  are  not  advised  by  the  pleading  at  what  other 
point  the  peril  became  reasonably  manifest,  nor  that  at 
such  point  the  engineer  failed  to  make  every  possible 
effort  to  stop  the  engine.  The  absence  of  allegation 
of  the  rate  of  speed  covering  the  last  forty  rods,  and 
at  the  time  the  engine  struck  the  decedent,  is  sug- 
gestive that  the  rate  was  unfavorable  to  the  appel- 
lant, and  that  would  also  imply  effort  on  the  part 
of  the  engineer  to  check  the  speed  or  stop  the  engine. 
If  the  engineer  acted  on  the  presumption  that  the  de- 
ceased could  and  would  get  to  a  point  of  safety,  and 
so  acted  until  it  became  too  late  by  the  use  of  the 
means  within  his  control,  to  avoid  running  upon  him, 
such  reliance  could    not    be  considered  wilfulness. 
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Cleveland,  etc.,  R.  W.  Co.  v.  Miller,  149  Ind.  490,  and 
authorities  there  cited.  In  our  opinion,  the  lower 
court  ruled  correctly,  and  the  judgment  is  affirmed. 


State,  ex  rel.  Bible  et  al.,  v.  White,  Axtditob, 

ET  AL. 

[No.  18,887.    Filed  October  27,  1898.] 

Highways. —  ConatructiotL —  Remonstrance, —  Damages, —  AppeaL^ 
Payment  from  County  Treasuries. — Joint  Highways, —  An  action 
will  not  lie  to  compel  the  county  auditors  of  the  counties  through 
which  a  joint  highway  was  constructed  to  pay  from  the  county 
treasuries  thereof  a  judgment  for  damages  recovered  in  the  circuit 
•court  by  a  remonstrant  on  appeal  from  the  board  of  commission- 
ers, where  the  boards  of  commissioners  had  not  determined  whether 
the  damages  were  equal  to  or  less  than  the  utility  of  the  proposed 
highway,  and  had  made  no  order  that  such  damages  should  be  paid 
from  the  county  treasuries. 

From  the  Montgomery  Circuit  Court.    Affirmed. 

Paul  &  Van  Cleave  and  William  B.  Patdj  for  ap- 
pellants. 
Charles  E.  Lake  and  Francis  M.  Dice^  for  appellees. 

Monks,  J. — It  appears  from  the  record  that  a  pro- 
ceeding was  brought  to  establish  a  highway  in  the 
counties  of  Tippecanoe  and  Montgomery,  and  that 
the  relator  8hepard  filed  with  the  board  of  commis- 
sioners of  Montgomery  county  a  remonstrance  for 
damages  to  his  real  estate  in  ilontgomery  county,  and 
was  allowed  f  50.  Said  board  of  commissioners  deter- 
mined that  the  damages  assessed  were  not  greater 
than  the  utility  of  the  proposed  highway,  and  or- 
dered that  notice  thereof  be  given  to  the  auditor  of 
Tippecanoe  county,  as  required  by  section  6735, 
Burns'  R.  S.  1894  (5010,  Horner's  R.  S.  1897).  After- 
wards the  board  of  commissioners  of  each  of  said 
counties  found  in  favor  of  the  petition  for  said  high- 
way, and  declared  it  located,  and  that  each  county 
pay  one-half  of  the  damages.    The  relator  Shepard  ap- 
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pealed,  under  the  provisions  of  section  6732,  Bums' 
R.  S.  1894  (5007,  Horner's  R.  S.  1897),  from  the  de- 
cision of  the  boards  in  regard  to  damages.  On  the 
trial  of  said  cause  in  the  Montgomery  Circuit  Court 
said  relator  Shepard  obtained  a  verdict  and  judg- 
ment upon  his  remonstrance  for  |450.00  damages,  and 
an  order  that  each  of  said  counties  pay  one-half 
thereof.  A  certified  copy  of  said  judgment  was  de- 
livered to  the  auditor  of  each  of  said  counties.  This 
action  was  brought  by  the  relators,  to  compel,  by 
writ  of  mandamus,  appellees,  the  auditors  of  Mont- 
gomery and  Tippecanoe  counties,  respectively,  to  is- 
sue a  warrant  to  the  relator  Bhepard  for  one-half  of 
said  damages;  and  the  trial  court  rendered  judgment 
on  demurrrer  against  the  relators. 

It  is  settled  law  in  this  State  that,  in  proceedings 
to  establish  highways  in  one  county  only,  under  the 
statute  section  6748,  Burns'  R.  S.  1894  (5021,  Hor- 
ner's R.  S.  1897),  the  question  of  whether  or  not  the 
damages  shall  be  paid  out  of  the  county  treasury  is 
one  solely  for  the  consideration*  and  determination 
of  the  board  of  county  commissioners.  Jamieson  v. 
Boardy  etc.,  56  Ind.  466,  475,  476;  Hayes  v.  Board,  etc., 
59  Ind.  552;  Wilkinson  v.  Bixler,  88  Ind.  574,  and  cases 
cited.  As  was  said  by  this  court  in  Wilkinson  v.  Bix- 
ler, 88  Ind.  574,  on  p.  577,  "It  is  a  matter  exclusively 
within  the  discretion  of  the  board,  and  its  judgment 
and  determination  in  that  regard  cannot  be  con- 
trolled, coerced,  or  reviewed  by  any  other  court. 
Whether  the  whole  or  one-half  of  the  damages  should 
be  thus  paid  out  of  the  public  treasury,  and  the  other 
half  having  been  paid  by  the  petitioners,  was  a  ques- 
tion which  the  board  had  the  exclusive  right  to  de- 
termine; and  having  determined  it,  that  determina- 
tion cannot  be  reviewed  upon  appeal  to  the  circuit 
court."     It  is  also  settled  law  "that  the  petitioners 
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may  pay  the  damages  assessed,  and  that  such  pay- 
ment is  neither  improper  morally  nor  legally  wrong/' 
Wilkinson  v.  Bixlcr,  supra,  p.  577.  Section  6748 
(5021),  supra,  provides  that,  if  "the  board  shall  con- 
sider the  proposed  highway,  vacation,  or  change  to 
be  of  sufficient  importance  to  the  public  they  shall 
order  the  costs  and  damages  to  be  paid  out  of  the 
county  treasury.'^  And  the  cases  above  cited  hold 
that  said  section  vests  the  discretion  in  the  board  of 
commissioners  whether  the  damages  and  costs  shall 
be  paid  out  of  the  county  treasury. 

In  Hayes  v.  Board,  etc.,  69  Ind.  552,  on  p.  553,  this 
court  said,  "A  proposed  highway  may  be  of  public 
utility,  and  yet  it  may  not  be  of  sufficient  importance 
to  the  public  to  justify  the  payment  of  the  damages 
out  of  the  county  treasury.  It  may  be  of  sufficient 
public  utility  to  call  into  exercise  the  right  of.  emi- 
nent domain,  and  to  authorize  it  to  be  laid  out  upon 
the  lands  of  private  i)ersons,  upon  the  payment  of  the 
damages  occasioned  thereby,  and  yet  not  of  suffi- 
cient public  importance  to  require  those  damages  to 
be  paid  out  of  the  public  treasury.  The  statute  leaves 
it  to  the  board  of  commissioners  to  determine  when 
damages  are  to  be  paid  out  of  the  county  treasury. 
*  •  *  The  statute  also  clearly  contemplates  that 
damages  may  be  paid  by  those  who  desire  the  estab- 
lishment of  the  proposed  highway,  for  it  provides,  that, 
*No  such  highway  shall  be  opened,  worked  or  used, 
until  the  damages  assessed  therefor  shall  be  paid  to 
the  persons  entitled  thereto,  or  deposited  in  the  coun- 
ty treasury  for  their  use,  or  they  shall  give  their  con- 
sent thereto  in  writing  filed  with  the  auditor  of  such 
county.'"  Section  6752,  Burns'  R.  S.  1894  (5025, 
Horner's  R.  S.  1897).  Section  6752  (5025),  supra^  ap- 
plies to  proceedings  to  establish  highways  in  one 
county  or  in  more  than  one  county. 
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The  boards  of  commissioners  in  proceedings  to  es- 
tablisli  highways  in  more  than  one  county,  have  the 
same  discretion  tn  regard  to  whether  the  damages 
shall  be  paid  out  of  the  county  treasury  that  is  pos- 
sessed by  a  board  of  commissioners  in  a  proceeding 
to  establish  a  highway  in  one  county  only.  Before 
the  boards  of  commissioners  can  grant  the  prayer 
of  the  petition  in  a  proceeding  to  establish  a  high- 
way in  more  than  one  county,  each  board  must  deter- 
mine whether  the  damages  assessed  are  greater  than 
the  utility  of  the  proposed  highway.  Sections  67t35, 
6737,  Burns'  R.  S.  1894  (5010,  5012,  Homer's  R,  S. 
1897).  If  a  majority  of  such  boards  of  commissioners 
decide  that  the  damages  are  greater  than  the  public 
utility  of  the  proposed  highway,  the  damages  cannot 
be  paid  out  of  the  treasuries  of  said  counties.  But  if 
the  highway  is  of  public  utility,  and  the  petitioners 
pay  the  damages  under  the  provisions  of  section  6752 
(5025),  9Mpra,  or  «o  much  thereof  that  the  remainder 
not  paid  is  not  greater  than  the  utility  of  the  pro- 
posed highway,  a  majority  of  said  boards  may  estab- 
Usb  such  highway. 

After  the  return  of  the  verdict  in  the  Montgomery 
Circuit  Court  aBsessing  the  relator  Shepard's  dam- 
ages at  $450,  as  the  question  involved  was  as  to  the 
amount  of  such  damages,  the  only  power  the  court 
had  was  to  render  the  proper  judgment  for  cost,  and 
order  the  case  remanded  to  the  boards  of  commis- 
sioners of  said  counties,  for  them  to  determine 
whether  said  damages  were  greater  than  the  utility  of 
the  proposed  highway.  If  such  boards  so  determined 
the  highway  could  not  be  established  unless  the  pe- 
titioners would  pay  all  the  damages  or  such  part 
thereof  as  said  boards  determined  necessary  so  that 
the  amount  remaining  unpaid  would  not  be  greater 
than  the  utility  of  the  proposed  highways.    The  rec- 
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ord  does  not  show  that  the  boards  of  commissioners 
ever  ordered  said  $450,  or  any  part  thereof,  paid  out 
of  the  treasuries  of  said  counties,  or  that  they  ever 
determined  that  said  damages  were  only  equal  to  or 
less  than  the  utility  of  said  proposed  highway.  Any 
judgment  or  order  of  the  Montgomery  Circuit  Court 
on  such  appeal  that  the  damages,  or  any  part  thereof, 
be  paid  out  of  the  treasuries  of  said  counties  was 
wholly  unauthorized.  It  follows  that  the  relator  Shep- 
ard  is  not  entitled  to  have  such  damages,  or  any  part 
thereof,  paid  out  of  the  treasuries  of  said  counties, 
unless  the  boards  of  commissioners  of  said  counties 
shall  establish  said  highway,  and  so  order.  The  judg- 
ment is  therefore  affirmed. 


Natcher  v.  Clark,  Guardian. 

[No.  18,685.    FUed  October  27,  1898.] 

Divorce. — Alimony, — The  judgment  of  the  court  in  a  divoTce  pro- 
ceeding awarding  al^onj  to  the  wife  determines  aU  property 
rights  between  the  parties,  and  an  action  cannot  be  sustained  by 
the  husband  to  have  credited  on  such  judgment  certain  sums  of 
money  alleged  to  have  been  paid  by  him  to  her  prior  to  the  divoroo 
proceeding.  ^ 

From  the  Clinton  Circuit  Conrt.    Affirmed. 
Ouenther  &  Clark ^  for  appellant' 
H,  C  Sheridan^  for  appellee. 

Howard,  J. — In  September  or  October,  1895,  the 
appellant  began  negotiations  with  his  wife,  looking 
to  the  terms  of  a  separation  between  them.  It  was 
finally  agreed  that  he  should  pay  her  $2,000,  and  that 
she  should  not  appear  against  him  at  the  trial  for 
divorce.  In  the  succeeding  November  he  sent  her  and 
her  child  by  a  former  marriage  to  Pennsylvania.  Ap- 
pellant and  his  wife  had  been  married  for  ten  years, 
and  the  child  was  four  years  old  at  the  time  of  the 
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marrriage..  She  had  always  been  treated  by  him  as 
his  daughter.  On  March  16,  1896,  a  divorce  was 
granted,  on  default  made  by  the  wife,  alimony  be- 
ing allowed  in  the  sum  of  $1,800.  No  action  wa^  taken 
as  to  the  child.  About  two  weeks  thereafter  the  di- 
vorced wife  returned  with  her  child  from  Pennsyl- 
vania, and  a  few  days  subsequently  insanity  pro- 
ceedings were-  instituted  against  her.  On  April  18, 
1896,  she  was  admitted  into  the  asylum  for  the  in- 
sane at  Indianapolis.  Testimony  given  at  the  inquest 
indicated  that  she  had  manifested  symptoms  of  in- 
sanity as  early  as  September,  1895.  After  the  wife 
had  been  committed  to  the  asylum,  appellant  sent  his 
stepdaughter  back  to  Pennsylvania,  where  she  seems 
to  have  been  placed  in  care  of  his  mother,  who  lived 
there.  On  December  15,  1896,  the  appellee  was  ap- 
pointed guardian  of  the  estate  of  appellant's  divorced 
wife,  which  estate  consisted  only  of  the  judgment 
for  alimony  in  her  favor.  On  March  1,  1897,  appel- 
lant instituted  this  action  to  have  credited  on  the 
judgment  for  alimony  certain  sums  alleged  to  have 
been  paid  by  him,  both  before  and  after  the  divorce. 
The  court  found  that  fifty  dollars  only  should  be  so 
credited,  being  a  payment  of  that  amount  made  by 
appellant  to  his  wife,  on  April  8,  1896,  after  the  di- 
vorce, and  before  the  bringing  of  the  insanity  pro- 
ceedings. 

The  contention  of  appellant  is,  that  all  moneys  paid 
to  his  wife,  or  for  her  use,  after  the  agreement  for 
divorce,  should,  in  equity  and  good  conscience,  be 
credited  on  the  sum  of  $2,000  to  be  paid  to  her.  It 
is  admitted  by  him  that,  in  awarding  alimony  in  the 
STim  of  |1,800  only,  the  court  allowed  a  credit  of  |200 
for  moneys  paid  by  him  to  his  wife  before  the  date 
of  the  divorce.  But  he  says  that  $171  besides  should 
Vol.  151—24 
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have  been  so  allowed,  and  evidence  is  adduced  to  show 
the  payment  of  that  amount  to  or  for  her  before  the 
divorce,  in  addition  to  the  $200  allowed  by  the  court. 
We  think,  however,  that  the  judgment  of  the  court, 
in  awarding  alimony,  must  be  held  to  have  finally  de- 
termined all  property  rights  between  the  parties,  up 
to  the  date  of  granting  the  divorce.  This  is  not  an 
action  to  set  aside  the  judgment,  but  only  to  allow 
certain  credits  upon  it;  and  we  must  conclude  that 
the  court,  in  entering  its  decree,  took  into  account 
everything  that  ought  to  affect  the  amount  allowed. 
The  court  was  not  required  to  be  governed  by  any 
agreement  made  by  the  parties.  Besides,  with  the 
additional  light  we  now  have  on  the  enfeebled  mental 
condition  of  this  woman,  and  the  circumstances  un- 
der which  she  made  the  so-called  agreement  relied  on, 
we  should  not  be  disposed  to  aid  the  appellant  in  di- 
minishing the  scant  estate  left  her  after  her  ten.  years' 
experience  in  wedlock  There  is  little  grace  in  appel- 
lant's appeal  for  an  equitable  application  upon  the 
judgment  of  moneys  given  by  him  to  his  wife  during 
a  time  while  he  was  yet  under  legal  obligation  to  pro- 
vide for  her  supi)ort.  As  to  amounts  claimed  by  ap- 
pellant to  have  been  paid  to  his  wife,  or  for  her  use 
and  the  use  of  his  stepdaughter,  during  the  time  his 
wife  was  adjudged  insane,  there  is,  of  course,  no  obli- 
gation against  her  whatever.  In  addition,  appellant's 
own  bill  of  particuliars  shows  that  the  items  were,  to 
a  large  extent,  for  moneys  paid  for  railroad  fare, 
music,  board,  and  a  bicycle  furnished  the  fourteen- 
year-old  child  that  he  says  he  had  for  ten  years  treated 
as  his  own  daughter.  Nothing  in  the  decree  of  the 
court  affected  the  filial  relation  which  had  for  so 
long  a  time  existed  between  them.  Even  when  he 
sent  her  from  his  household,  it  was  to  his  mother's 
in  Pennsylvania.     It  seems  like  an  afterthought  to 
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charge  against  the  insane  mother's  estate  what  were 
seemingly  the  free  offerings  of  a  father's  good  will 
towards  a  daughter.    One  should  learn  to  be  just  be- 
fore   he   is    generous,    particularly    with    another's 
money.    It  is  true  that  contracts  with  insane  persons 
for  necessaries  will  be  upheld  (Miller  v.  Hartj  135  Ind. 
201);  but  there  is  here  no  satisfactory  evidence  of  any 
necessaries  furnished  appellant's  wife.     While  she 
was  in  the  asylum  the  State  furnished  all  that  she 
needed;  and  had  appellant  been  anxious  to  transfer 
to  her  use  a  part  of  the  money  awarded  her  as  ali- 
mony, he  could  have  secured  the  earlier  appointment 
of  a  guardian,  who  would,  under  direction  of  the 
court,  have  more  carefully  protected  her  rights, — ^as 
her  present  guardian  is  doing  in  defending  her  estate 
against  this  unconscionable  action.    If  ever  there  was 
a  case  which  showed  that  the  prosecuting  attorney 
should  exercise  his  statutory  duty' in  resisting  an  un- 
defended petition  for  divorce,  it  was  this  one.    The 
proceedings  which  resulted  in  the  casting  off  of  an 
nnhappy  wife,  at  a  time  when  she  was  in  the  incip- 
ient stages  of  insanity,  followed  by  this  appeal  to  the 
equity  side  of  the  court  to  take  from  her  a  part  of  the 
allowance  made  for    her  support,    are  such  as    to 
arouse  the  indignation  of  all  moral  and  fair-minded 
people.     It  was  a  righteous  judgment  of  the  court 
that  refused  to  sanction  this  last  proposed  outrage. 
Judgment  afBrmed. 


Phillip  Zorn  BREWiNa  Company  v.  Malott. 

[No.  17,818.    Ffled  October  28,  1898.] 
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CoNTRAcrrs. — Mutual  Mistake, —  Reformation, —  Adjoining  Landcvm-  '^^^  ^^ 
er«. — BoundaHAB, — Equity  cannot  reform  a  contract  entered  into 
by  adjoining  landowners  agreeing  upon  a  boundary  line  which  both 
believed  to  be  the  true  line,  and  in  which  both  were  mistaken,  as 
such  mistake  involved  the  fundamental  purpose  for  whioh  the  oon- 
tract  was  entered  into. 
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From  the  LaPorte  Circuit  Court.    Reversed. 

James  F.  Oallaher,  for  appellant. 
H.  B.  Tuthill,  A.   V.  Brotvn  and  J.  G.  Williams, 
for  appellee. 

Hackney,  C.  J. — This  was  a  suit  by  the  appellee 
against  the  appellant  and  others,  whose  interests  are 
not  here  involved,  for  the  reformation  of  a  written 
contract  in  which  the  parties  agreed  upon  one  of  the 
boundary  lines  dividing  lands  of  the  appellee  from  the 
tract  of  the  appellant  in  the  city  of  Michigan  City. 

The  cause  was  tried  upon  several  paragraphs  of 
complaint,  and  resulted  in  a  special  finding  of  facts 
and  conclusions  of  law  in  support  of  the  third  para- 
graph of  complaint  as  amended.  While  the  sufficiency 
of  the  several  paragraphs  of  complaint  is  attacked  by 
the  appellant,  there  is  no  disagreement  upon  the  prop- 
osition that,  under  the  practice,  the  question  raised 
upon  the  conclusions  of  law  render  it  unnecessary  to 
consider  any  question  upon  the  sufficiency  of  the 
complaint.  Woodicard  v.  Mitchell^  140  Ind.  406;  Scan- 
lift  V.  Stewarty  138  Ind.  574;  Stephenson  v.  Boody,  139 
Ind.  60;  Robinson  v.  Dickey^  143  Ind.  205;  Tewksbury  v. 
Howardj  138  Ind.  103.  The  contract  in  question, 
which  was  set  out  in  the  findings,  was,  in  its  essen- 
tial features,  "that  for  the  purpose  of  establishing 
the  division  line  between  certain  real  estate  owned 
by  the  parties"  it  was  agreed,  "each  with  the  other, 
that  the  line"  described  "shall  be,  and  the  same  is 
hereby,  established  and  confirmed  as  the  divisioii  line 
supporting  and  dividing  the  real  estate  owned  by 
Malott  on  the  northerly  side  of  said  division  line  from 
the  real  estate  owned  by  the  other  parties  hereto  lying 
on  the  southerly  side  of  said  division  line."  Said  line 
is  then  particularly  described  by  courses,  distances, 
and  monuments,  and  is  made  more  particular  by  ref- 
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erence  to  a  plat  accompanying  the  contract,  and  to 
be  recorded  with  it,  "for  the  purpose  of  describing 
and  establishing  said  division  line."  This  contract 
and  map  were  acknowledged  by  the  parties,  and  re- 
corded in  the  Miscellaneous  Record  of  LaPorte  coun- 
ty. That  part  of  the  line  described  in  the  con- 
tract and  now  in  dispute  is  that  which  begins  at  a 
point  550  feet  southeast  from  the  southeast  corner  of 
Division  and  Michigan  streets,  on  the  north  side  of 
the  latter  street,  and  extends  in  a  northeasterly 
course  168  feet. 

The  first  twenty-two  of  the  courts  findings  of  fact 
relate  to  the  source  of  the  title,  and  descriptions  of 
the  lands  owned  by  the  several  parties.  It  is  fur- 
ther found  that  neither  the  appellant  nor  the  appellee 
knew  the  location  of  the  true  dividing  line  between 
their  respective  tracts;  that  the  true  line  was  103  feet 
southeast  of  the  line  designated  in  said  contract,  that 
is  to  say  that  the  line  described  in  the  contract  gave 
the  appellant  a  strip  of  ground  west  of  the  true  line 
103  feet  wide,  and  took  that  much  from  the  appellee; 
that  in  the  year  1887  Phillip  Zom,  appellant's 
grantor,  purchased  the  land  east  of  the  true  line  and 
procured  a  survey  to  be  made  to  ascertain  the  line 
dividing  them  from  the  lands  of  the  appellee,  which 
survey  erroneously  located  the  division  line  on  the 
line  described  in  the  contract,  and  said  Zorn  there- 
upon built  a  fence  upon  said  line,  which  fence  existed 
at  the  time  of  the  contract.  Of  said  survev  and  the 
erection  of  said  fence  Malott  had  no  knowledge  until 
just  before  the  execution  of  said  contract,  in  August,. 
1894;  that  the  appellant  and  the  appellee  "each  and 
both  honestly  intended  and  believed  that  the  line  so 
run  and  embodied  in  said  contract  was  the  true  divid- 
ing line  dividing  their  properties,"  and  "each  and  all 
were  mistaken  in  the  location  of  the  line  stated  in  said 
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contract  as  dividing"  their  land ;  that  appellee  is  the 
owner  of  the  land  lying  west  of  said  true  line;  that  iu 
the  summer  of  1894  by  the  filling  of  a  creek  at  the 
north  of  the  lands  of  appellant  and  appellee,  all 
traces  of  a  dividing  line  were  obliterated.  It  is  found 
also  that  the,  appellee  demanded  reformation  of  the 
contract  before  this  suit,  which  was  instituted  Octo- 
ber 13,  1894.  In  repetition  of  facts  once  found,  as 
we  have  stated  them,  the  court  stated  that  no  doubt 
existed  that  the  line  described  in  the  contract  was 
not  the  true  line,  and  that  while  there  was  conflict 
in  the  evidence  as  to  the  location  of  the  true  line^  a 
preponderance  of  the  evidence  showed  it  to  be  as  al- 
ready indicated.  There  are  also  findings  as  to  cer- 
tain improvements  made  by  the  appellant,  bnt^since  no 
importance  is  attached  to  such  findings  in  the  argu- 
ment, they  are  omitted.  The  court  concluded  as  a 
question  of  law  upon  the  facts  found  that  fiaid  con- 
tract should  be  reformed  so  as  to  embrace  a  descrip- 
tion of  said  true  line  as  found  to  exist  instead  of  the 
line  therein  described.  The  case  made  by  the  findings 
does  not  include  an  agreement  between  the  partiefii 
which  agreement  was  not  properly  expressed  in  the 
writing.  There  is  no  finding  of  fraud  or  misrepresen- 
tation. The  most  that  can  be  said  for  the  facts  is  that 
both  parties  believed  the  fence  to  be  on  the  true 
line,  and  that  the  true  line  was  described  in  the  vnnt' 
ing.  In  this  belief  the  parties  were  honestly  and  mu- 
tually mistaken. 

It  is  not  found  as  a  fact  that  the  parties  intended 
or  agreed  arbitrarily  to  recognize,  establish,  and  pe^ 
petuate  the  fence  line  as  the  true  line.  All  that  we 
learn  of  such  possible  intention  is  from  the  word« 
of  the  writing,  from  which  we  are  not  to  infer  a  fact? 
and  at  most  could  rest  a  conclusion  of  law,  a  con- 
clusion as  to  its  legal  effect.    The  writing,  therefore? 
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was  made  upon  a  mutual  mistake  that  the  line  de- 
scribed was  the  true  line.  What  is  the  rule  in  such 
cases?  Equity  cannot  reform  as  there  is  no  agree- 
ment to  reform  by.  The  mistake  involves  a  funda- 
mental error,  an  error  as  to  the  existence  of  the  thing 
concerning  which  the  writing  was  entered  into.  Of 
such  mistakes  it  is  said  in  Prof.  Pollock's  admir- 
able treatise  on  the  Principles  of  Contract  (6th  ed.), 
p.  442:  "Next,  it  may  happen  that  there  does  ex- 
ist a  common  intention,  which,  however,  is  founded 
on  an  assumption  made  by  both  parties  as  to  some 
matter  of  fact  essential  to  the  agreement.  In  this 
case  the  common  intention  must  stand  or  fall  with 
the  assumption  on  which  it  is  founded.  If  that  as- 
sumption is  wrong,  the  intention  of  the  parties  is 
from  the  outset  incapable  of  taking  effect.  But  for 
their  common  error  it  would  never  have  been  formed, 
and  it  is  treated  as  non-existent.  Here  there  is  in 
some  sense  an  agreement;  but  it  is  nullified  in  its  in- 
ception by  the  nullity  of  the  thing  agreed  upon.  And 
it  seems  hardly  too  artificial  to  say  that  there  is  no 
real  agreement.  The  result  is  the  same  as  if  the  par- 
ties had  made  an  agre^nent  expressly  conditional 
on  the  existence  at  the  time  of  the  supposed  state  of 
facts;  which  state  of  facts  not  existing,  the  agree- 
ment destroys  itself.  •  •  •  In  the  latter  class  of 
cases  tlie  error  must  be  common  to  both  partiea  They 
do  agree  to  the  same  thing,  and  it  would  be  in  the 
same  sense,  but  that  the  sense  they  intend,  though 
possible  as  far  as  can  be  seen  from  the  terms  of  the 
agreement,  is  in  fact  nugatory.  As  it  is,  their  con- 
sent is  idle;  the  sense  in  which  they  agree  is,  if  one 
may  so  speak,  insensible."  The  basis  of  the  contract, 
the  existence  or  identity  of  the  thing  contracted 
about,  resting  in  mutual  mistake,  equity  would  be 
feeble  if  it  afforded  no  relief.     What  is  the  relief? 
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As  we  have  intimated,  it  cannot  be  reformation, 
since  there  was  no  agreement.  The  minds  of  the  par- 
ties did  not  meet  because  of  the  mutual  mistake 
as  to  the  subject  of  the  agreement.  An  attempted 
reformation  must  result  only  in  making  an  agree- 
ment for  the  parties,  in  ascertaining  and  stating  the 
agreement  which  they  would  have  made  had  they  not 
mistaken  the  subject  of  the  agreement.  Equity  can- 
not decide  what  the  parties  would  have  done  if  they 
had  understood  correctly  the  location  of  the  true 
line.  In  granting  reformation,  therefore,  the  circuit 
court  erred.  It  is  urged,  however,  that  upon  the 
prayer  for  reformation  the  court  may  grant  rescission, 
or  that  the  reformation,  granted,  but  leaves  the  par- 
ties where  they  would  stand  without  an  agreiement. 
We  would  not  diminish  the  powers  of  the  chancel- 
lor to  administer  full  and  exact  justice  in  disregard 
of  mere  fruitless  technicalities,  where  the  parties 
submit  their  grievances  to  a  court  of  equity;  but, 
since  the  evidence  was  in  marked  conflict  as  to  the 
location  of  the  true  line,  the  court  feeling  called  upon 
to  state  that  his  finding  was  upon  a  mere  preponder- 
ance of  the  evidence,  we  feel  that  the  ends  of  justice 
will  be  the  better  subserved  by  permitting  a  new  trial 
upon  more  comprehensive  pleadings.  The  decree  of 
the  circuit  court  is  reversed,  with  instructions  to 
grant  a  new  trial,  and  for  further  proceedings  in  ac- 
cordance with  this  opinion. 


Slayback  v.  Wrrr  et  al. 

[No.  18,202.    Ffled  May  12,  1898.    Rehearing  denied  Oct.  28,  1896.] 

EviDENOB. — Deeedentt^  Estates.— In  an  action  by  heirs  to  set  aside  a 
conveyance  of  real  estate  made  by  the  ancestor  both  parties  are 
rendered  incompetent  as  witnesses  in  their  own  behalf,  as  to  any 
matters  occurring  prior  to  the  death  of  the  ancestor,  by  section  507, 
Bums'  R.  S.  1894.    p.  $78. 
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Deeds. — Pcxrent  and  ChUd, — Undue  Influence, — Preeumpiion. — ^The 
fact  that  a  woman  ninetj-one  years  of  age  conveyed  her  real  estate 
to  her  son  who  had  been  kind  and  attentive  to  her  during  her  old 
age  will  not  raise  the  presumption  of  undue  influence  for  the  pur- 
pose of  defeating  the  deed  in  the  absence  of  any  evidence  of  actual 
undue  influence,    pp.  978-391. 

From  the  Boone  Circuit  Court.    Reversed. 

Byron  K.  Elliott^  William  F.  Elliott^  Samuel  M. 
RcUstoUy  Michael  Keefe  and  Reagan  &  Ryan  for  ap- 
pellant 

Terhune  &  New^  for  appellees. 

McCabe,  J. — The  appellees  sued  the  appellant  to 
set  aside  a  deed  of  gift  by  his  mother,  conveying  to 
him  160  acres  of  land,  and  for  partition  thereof.  A 
trial  of  the  issues  resulted  in  a  finding  and  judgment 
in  favor  of  the  plaintiffs,  over  defendant's  motion  for 
a  new  trial. 

The  only  error  assigned,  and  not  v^aived  by  the 
appellant,  calls  in  question  the  action  of  the  court  in 
overruling  the  motion  for  a  newr  trial.  The  parties  to 
the  action  are  the  children  and  grandchildren  and 
heirs  of  William  Slayback,  gr.,  and  Anna  H.  Slay- 
back,  husband  and  wife,  late  of  Boone  county,  now 
deceased.  All  of  said  heirs  were  plaintiffs  below  ex- 
cept David  E.  Slayback,  who  was  the  sole  defendant 
in  the  lower  court,  and  the  appellant  here.  The  com- 
plaint was  in  four  paragraphs.  The  first  paragraph 
seeks  to  set  aside  the  deed  from  Anna  H.  Slayback 
to  appellant,  David  E.  Slayback,  purporting  to  con- 
vey the  farm  mentioned  from  said  Anna  to  appel- 
lant, on  the  ground  of  the  unsoundness  of  mind  of 
the  grantor.  The  second  paragraph  seeks  to  set  aside 
said  deed  upon  the  ground  of  the  fraud  and  undue 
influence  exercised  by  the  grantee  in  the  procure- 
ment of  said  deed.  The  third  paragraph  senks  to  set 
aside  said  deed  upon  the  ground  of  unsoundness  of 
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mind  of  the  grantor,  want  of  consideration,  undue  in- 
fluence, and  failure  to  deliver  said  deed.  The  fourth 
paragraph  is  for  partition  of  said  real  estate  between 
all  of  said  heirs.  Judgment  setting  aside  the  deed  and 
of  partition  was  accordingly  rendered. 

The  grounds  specified  in  the  motion  for  a  new  trial 
are,  among  other  things,  that  the  finding  of  the  court 
was  contrary  to  law  and  unsupported  by  the  evi- 
dence, and  that  the  court  erred  in  refusing  to  permit 
the  defendant,  David  E.  Slayback,  to  testify  as  a  wit- 
ness on  his  own  behalf  to  the  effect  that  he  never 
requested  his  mother,  Anna  H.  Slayback,  to  convey 
the  land  to  him;  and  to  the  further  fact  that  it  was 
at  her  request  and  solicitation  that  he  went  to  Leb- 
anon, and  requested  the  lawyer,  Mr.  Wesner,  to  come 
out  to  the  farm  where  he  and  his  mother  lived  to- 
gether to  write  the  deed.  The  court  refused  to  re- 
ceive appellant's  testimony  on  objection  n^ade  by  the 
plaintiffs  to  his  competency  as  a  witness.  The  stat- 
ute rendered  both  parties  incompetent  as  witnesses 
in  their  own  behalf,  as  to  any  matter  which^  as  here, 
occurred  before  the  death  of  the  ancestor.  Section 
507,  Burns'  R  S.  1894  (499,  R.  S.  1881). 

The  principal  reliance  of  appellant  for  a  reversal 
is  the  insufficiency  of  the  evidence  to  support  the 
finding  of  the  court.  There  is  no  reasonable  ground 
furnished  by  the  evidence  to  establish  the  unsound- 
ness of  the  mind  of  Anna  H.  Slayback  at  the  time  she 
executed  the  deed  in  question.  The  court  placed  its 
finding  in  favor  of  the  plaintiffs  on  the  sole  ground 
of  the  undue  influence  of  said  David  over  his  mother, 
said  Anna,  and  the  consequent  fraud  arising  there- 
from; and  the  whole  controversy  in  the  briefs  is  as  to 
whether  the  evidence  was  sufficient  to  establish  sach 
undue  influence  and  consequent  fraud  of  appellant  in 
the  procurement  of  said  conveyance,  the  appellant 
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contending  that  the  most  favorable  evidence  for  ap- 
pellees was  insufficient  to  establish  such  undue  in- 
fluence^  and  the  appellees  insisting .  that  it  is. 

The  substance  of  the  facts  established  by  the  evi- 
dence is:  That  William  Slajback,  Sr.,  husband  of 
Anna  H.  Slayback^  died  intestate  in  Boone  county, 
Indiana,  in  1884,  the  owner  of  three  farms,  of  160 
acres  each,  and  left  surviving  him  as  his  only  heirs 
at  law  his  widow,  said  Anna  H.  Slayback;  Eliza  A. 
Witt,  a  daughter,  who  was  intermarried  with  Henry 
Witt;  Mary  J.  Kersey,  a  daughter,  intermarried  with 
Lee  Kersey;  Barah  A.  Click,  only  child  and  heir  of 
Mary  Kersey,  a  daughter,  intermarried  w)th  Frank 
Click;  William  O.  Cluster,  only  child  and  heir  of  Mi- 
lan Cluster,  a  daughter;  Lew  W.  Slayback,  Milroy  L. 
Slayback,  Dora  A.  Copeland,  Charles  G.  Slayback 
and  Mary  A.  Slayback,  children  and  heirs  of  William 
E.  Slayback,  Jr.,  a  son  of  said  William  Slayback,  Sr., 
deceased.  That  said  Dora  A  Copeland  is  the  wife  of 
Lewis  Copeland.  That  all  of  said  children  and  grand- 
children were  made  plaintiffs  below  and  are  appel- 
lees here,  and  they  were  all  alike  related  to  said  Anna 
H.  and  William  Slayback,  Sr.,  her  husband.  That 
all  of  said  children  had  married  and  left  home,  and 
were  doing  for  themselves  except  appellant,  David, 
who  still  remained  at  home  with  his  parents,  taking 
care  of  them  as  long  as  they  lived,  and  he  never  mar- 
ried. Upon  the  death  of  William  Slayback,  Sr., 
which,  as  before  stated,  occurred  in  the  year  1884, 
his  estate  was  divided  among  his  above  naraod  heirs, 
by  arbitration,  as  follows:  To  the  widow,  Anna  H. 
Slayback,  the  home  farm  of  160  acres,  and  her  abso- 
lute claim  of  $500,  to  be  paid  by  the  appellant,  David 
EL  Slayback;  to  the  appellant,  David  E.  Slayback,  a 
farm  of  157  acres,  and  all  the  personal  property  be- 
longing to  said  estate,  subject  to  the  claim  of  $500 
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to  be  paid  to  the  widow,  and  the  debts  of  said  estate, 
except  a  mortgage  indebtedness  of  $500  on  the  farm 
going  to  the  other  heirs;  to  all  the  other  heirs  a  farm 
of  160  acres,  subject  to  a  mortgage  of  J500.  There 
was  no  other  indebtedness  against  said  estate.  This 
settlement  was  made  in  view  of  and  taking  into  con- 
sideration advancements  of  about  f  1,800,  that  had 
been  made  to  each  child  as  they  respectively  came 
of  age  or  married.  But  no  such  advancement  was 
made  to  David.  During  the  time  that  David  and  his 
father  worked  together,  and  after  he  became  of  age, 
David  became  the  owner  of  certain  real  estate,  the 
title  to  which  was  taken  in  the  name  of  the  father. 
In  the  arbitration  above  referred  to  the  land  held  by 
and  in  the  name  of  the  father,  which  was  in  equity 
owned  by  David,  was  taken  into  account-  At  the 
time  of  the  death  of  William  Slayback,  Sr.,  and  long 
prior  thereto,  his  family  consisted  of  himself  and 
wife,  Anna  H.  Slayback,  and  David  E.  Slayback,  ap- 
pellant, a  bachelor  son,  who  was  at  that  time  about 
fifty  years  old.  After  the  death  of  William  Slayback, 
Sr.,  David  and  his  mother  resided  together  on  the 
home  farm,  the  land  now  in  question,  which  had  in 
the  arbitration  been  set  off  to  her,  and  they  so  con- 
tinued to  live  until  the  death  of  the  old  lady,  on  Jan- 
uary 14,  1894. 

The  evidence  shows  that  David  had  been  attentive 
and  kind  to  his  parents  as  long  as  they  lived  together, 
and  that  after  his  father's  death  his  care,  kindness, 
and  respect  for  his  mother's  comfort  and  wishes  had 
been  remarkable.  She  had  borne  and  reared  a  large 
family,  and  had  very  little  education,  being  able  to 
read  print,  but  not  able  to  write  or  read  writing.  Had 
been  an  excellent  housekeeper  and  a  good  manager 
of  such  matters,  but  had  no  experience  in  business 
matters  generally.    She  had  good  judgment  of  matters 
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within  her  sphere  of  action.  She  received  a  fall  and 
injury  to  her  hip  or  hips,  so  that  for  the  last  ten  years 
of  her  life  she  had  to  walk  on  crutches.  She  was,  on 
account  of  her  old  age,  when  the  deed  in  question 
was  made  and  signed,  weak  in  body  and  mind,  but 
the  weakness  of  her  mind  came  from  old  age  and  not 
from  unsoundness  of  mind.  A  short  time  before  the 
deed  was  made  she  had  suffered  a  slight  attack  of 
apoplexy,  but  was  able  to  go  about  as  usual  on  her 
crutches,  and  to  talk,  when  the  deed  was  made.  A 
lawyer  by  the  name  of  Wesner,  then  living  in  Leb- 
anon, but  who  shortly  afterwards  died,  had  been  noti- 
fied by  David  to  come  to  the  farm  for  some  purpose. 
He,  in  company  with  one  Titus,  came,  and  on  inquiry 
made  by  the  hired  woman  at  the  Slayback  residence 
Vho  those  men  were,  as  they  approached  the  house, 
David  answered  in  the  presence  and  hearing  of  his 
mother  that  they  were  the  men  that  his  mother  had 
requested  him  to  have  come  out,  or  something  of  that 
kind,  to  which  she  made  no  reply.  Mr.  Wesner  and 
David  went  into  an  adjoining  room,  with  the  door 
open,  and  prepared  the  deed.  When  it  was  ready,  Mr. 
Wesner  invited  David's  mother  in  to  sign  it.  She 
walked  in,  and  remarked  that  she  could  not  write,  and 
requested  Mr.  Wesner  to  write  her  name,  and  she 
made  her  mark.  She  was  then  about  ninety-one  years 
of  age,  and  died  in  about  a  year  afterwards. 

If  the  finding  and  judgment  are  to  be  upheld, it  must 
be  on  the  ground,  as  before  remarked,  that  the  deed 
was  procured  by  the  undue  infiuence  exerted  by  David 
over  his  mother  in  inducing  her  to  make  the  same,  be- 
cause, as  before  remarked,  there  was  no  evidence  of 
unsoundness  of  mind,  and  the  finding  of  the  trial  court 
so  treats  the  evidence.  Neither  is  there  any  evidence 
of  undue  influence,  unless  that  fact  is  requird  by  law 
to  be  presumed  from  the  condition  and  situation  of  the 
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parties  to  the  deed  and  the  circumstances  surrounding 
the  transaction.  Appellees'  counsel  urge  with  great 
ability'and  learning  that  such  undue  influence  must 
be  presumed  from  the  circumstances  mentioned,  and  if 
the  relation  of  parent  and  child  did  not  exist  between 
the  grantor  and  grantee  in  this  case,  there  being  no 
valuable  consideration  for  the  deed,  the  uniform  cur- 
rent of  authority  everywhere  would  require  us  to  pre- 
sume that  the  deed  was  procured  by  undue  influence. 
In  other  words,  equity  will  overturn  such  a  deed  unless 
the  presumption  of  undue  influence  arising  from  the 
circumstances  mentioned  is  rebutted  by  affirmative 
proof  that  the  grantee  did  not  procure  the  deed  by 
undue  influence.  This  line  of  authority  and  adjudged 
cases,  cited  by  appellees'  learned  counsel,  vast  in  num- 
ber, both  English  and  American,  are  not  applicable  to 
the  present  case  because  of  the  relationship  betweeh 
the  parties  to  the  deed.  It  is  true,  some  of  the  cases 
cited  by  api)ellees'  counsel  do  sanction  their  conten- 
tion that  the  rule  is  applicable  to  this  case,  but  the 
great  weight  of  modern  authority  is  the  other  way. 

It  is  true  that  a  court  of  equity  is  by  the  settled  law 
of  this  and  other  states  required  to,  and  it  will,  scan  a 
transaction  of  the  kind  here  in  question  with  the  ut- 
most vigilance  and  scrutiny.  But  that  is  an  entirely 
diflferent  thing  from  presuming  the  existence  and  act- 
ual exertion  of  undue  Influence  from  the  circum- 
stances  mentioned.  We  have  been  referred  to  two 
cases  in  this  court  in  support  of  the, proposition  men- 
tioned, namely:  Therd  v.  Beavers,  106  Ind.  483,  and 
Yount  V.  Ymint,  144  Ind.  133.  But  neither  of  these  cases 
even  tend  to  support  appellees'  contention  on  the  point 
in  question.  In  each  of  those  cases  the  question  of  un- 
due influence  arose  on  a  demurrer  to  a  pleading  al- 
leging the  actual  exercise  of  undue  influence.  In  the 
Ikerd-Beavers  case,  it  arose  on  a  demurrer  to  answers 
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setting  up  the  actual  exercise  of  undue  influence  by 
the  grantee  on  the  grantor  in  the  deed  there  in  contro- 
versy. In  the  Yount  case  it  arose  on  a  demurrer  to  the 
complaint,  setting  forth  and  alleging  circumstan- 
tially, as  in  the  other  case,  the  actual  exertion  of  un- 
due influence  by  the  grantee  on  the  grantor  to  induce 
the  execution  of  the  deed  in  question.  The  demurrer 
admitted  the  facts,  apd  hence  presented  the  same  sort 
of  a  question  of  law  as  is  presented  when  the  undue 
influence  is  proved  by  evidence  showing  its  actual  ex- 
ercise. Ilere  it  is  not  pretended  that  its  actual  exer- 
cise was  proved,  but  it  is  contended  that  the  law  re- 
quired the  trial  court  to  presume  from  the  circum- 
. stances  in  evidence  that  such  undue  influence  was  in 
fact  exercided. 

We  do  riot  deem  it  necessary  to  go  into  an  examina- 
tion of  the  long  list  of  cases  cited  to  the  effect  that 
such  a  presumption  legally  arises  out  of  such  circum- 
stances as  are  shown  here.  In  a  large  class  of  cases 
such  a  presumption  does  arise  from  such  circum- 
stances as  are  shown  to  exist  in  this  case,  as  we  have 
already  remarked.  Nor  do  we  deem  it  necessary  to 
examine  the  cases  cited  tending  to  support  the  claim 
that  such  a  presumption  arises  even  in  the  case  of  a 
gift  from  a  parent  to  a  child,  because,  as  before  re- 
marked, the  great  weight  of  modern  authority  is 
against  such  a  presumption;  and,  moreover,  it  has 
been  settled  the  other  way  in  this  jurisdiction  ever 
since  the  May  term  of  this  court,  1861,  a  period  now 
of  about  thirty-seven  years.  At  that  term  the  ques- 
tion of  the  validity  of  a  gift  by  a  father  to  his  son  was 
involved,  in  Tenbrook  v.  Brawn,  17  Ind.  410,  and  this 
court,  at  p.  412,  said:  "But  unfair  dealing  by  the  son 
is  not  to  be  presumed  because  the  relation  of  father 
and  son  exists.  The  burden  of  proof  of  undue  influ- 
ence, or  unfair  dealing,  is   on   the   plaintiff."    And 
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Wray  v.  Wray,  32  Ind.  126,  decided  in  1869,  is  to  the 
same  effect;  so  also  is  Goodbar  v.  Lidikey^  136  Ind.  1,  43 
Am,  St.  296,  and  authorities  there  cited. 

But  since  the  judgment  in  the  circuit  court  was  ren- 
dered this  court  has  had  the  question  here  involved 
under  consideration,  and  after  having  given  it  the 
most  careful  and  elaborate  consideration  the  identical 
question  here  involved  was  decided  against  appellees 
in  Teegarden  v.  Lewis,  Adinr.,  145  Ind.  98.  The  third 
paragraph  of  the  complaint  in  that  case  "alleged,  that 
Deer  was  aged  and  infirm;  that  he  lived  with  appel- 
lants, his  daughter  and  son-in-law,  and  was  easily 
controlled  and  influenced  by  them;  and  that  they  'un- 
duly importuned,  persuaded,  and  influenced  said  dece-  ^ 
dent  to  turn  over  to  them  all  his  money  which  he  then 
had  in  his  possession,  amounting,'  etc.,  'which  said 
decedent  gave  into  their  possession  under  the  influ- 
ence of  such  undue  persuasion  and  importunity,  and 
they  have  retained  the  same.  ♦  ♦  ♦  The  jury 
found,  as  relating  to  these  several  paragraphs,  *  * 
that  in  January  1888,  the  defendants,  John  R.  Tee- 
garden  and  Hulda  Teegarden,  his  wife,  received  from 
said  Deer,  as  a  gift,  ♦  ♦  *  the  sum  of  f3,850.00 
which  they  yet  hold  and  refuse  to  pay  to  the  plaintiff 
as  administrator.  ♦  ♦  ♦  We  further  find  that 
from  August,  1887,  to  the  22nd  day  of  August,  1889, 
the  time  of  Urial  Deer's  death,  he  was  old,  weak,  and 
childish,  and  relied  upon  John  R.  Teegarden  to  go 
with  him  and  assist  him  in  transacting  all  his  financial 
business;  that  during  all  of  said  period  said  Deer  lived 
with  said  John  R.  Teegarden  and  the  wife  of  said  Tee- 
garden, who  was  the  daughter  of  the  said  Urial  Deer, 
and  that  said  Deer,  during  all  of  said  period,  was  de- 
pendent upon  said  Teegarden  and  his  (Teegarden's) 
wife  for  personal  care  and  attention,  and  a  home  to  live 
in,  and  that  all  of  the  money  hereinbefore  found  to  have 
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been  procured  from  said  Deer  by  them,  or  given  to 
them  by  said  Deer,  has  remained  in  their  possession, 
as  hereinbefore  found,  and  that  said  defendants  have 
not  shown  that  they  rightfully  received  said  money 
from  said  Urial  Deer,  and  we  find  that  they  wrongfully 
converted  all  of  said  money  to  their  own  use  before  the 
commencement  of  this  suit.^  *  *  *  It  was  found, 
also,  that  when  John  R.  Teegarden  obtained  said 
$3,400.00  from  said  bank,  Deer  was  indebted  in  a 
sum  stated,  and  *said  $3,400.00  was  all  the  property 
of  any  kind  that  he  owned  or  possessed,'  at  the  time 
of  its  conversion,  except  the  claims  in  this  suit.  *  * 
The  findings,  that  the  appellants  converted  said  sums 
to  their  own  use,  were  conclusions,  and  had  no  proper 
place'in  the  verdict.  Louisville,  efc,  R.  R.  Co.  v.  Balchy 
105  Ind.  93."  The  theory  of  each  paragraph  is  mani- 
fest. By  the  third,  the  obtaining  of  his  money  by  un- 
due  influence.  Speaking  of  said  sum  of  $3,850.00,  it  is 
said :  ^'As  to  that  sum,  the  finding  is  that  it  was  a  gift 
to  the  appellants,  and  there  is  no  finding  of  positive 
fraud  or  undue  influence.  The  parties  treat  the  ques- 
tion, as  to  this  sum,  with  reference  to  the  doctrine  of 
constructive  fraud  arising  from  the  situation  of  con- 
fidence and  dependence  on  the  one  side,  and  advant- 
age on  the  other  side,  and  we  have  no  doubt  it  must  be 
disposed  of  upon  that  doctrine  upon  any  view  of  the 
finding. 

.  "The  jury  seem  to  have  accepted  the  theory  that  the 
burden  rested  upon  the  appellants  to  show  that  this 
money  was  rightfully  received  by  them,  and  this 
theory  presents  the  most  important  element  of  the 
present  controversy.  There  can  be  no  doubt  of  the 
general  rule,  that  one  occupying  a  fiduciary  relation 
must,  when  the  question  is  made,  establish  his  right 
in  equity  and  good  conscience  to  any  advantage  gained 
Vol.  151—25 
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by  him  from  or  through  his  principal,  or  his  principars 
business.  8  Am.  &  Eng.  Ency.  of  Law,  p.  847;  Pome- 
roy  Eq.  Jur.,  section  956;  Bigelow  Frauds,  p.  278;  Tied- 
man  Eq.  Jur.,  section  235;  Beach  Modern  Eq.  Jur.,  sec- 
tion 141.  This  duty  most  frequently  arises  where  the 
relations  between  the  parties  are  those  of  attorney 
and  client;  principal  and  agent;  trustee  and  cestui  que 
trust;  guardian  and  ward,  and  the  like.  But,  there  can 
be  no  doubt,  that  the  same  rule  applies,  when  from 
the  superiority  of  one  side  and  the  weakness,  partial 
incapacity  or  dependence  of  the  other,  a  substantial 
and  apparently  unconscionable  advantage  has  been 
gained.  Etring  v.  Wilson,  132  Ind.  223;  Ikerd  v.  Beav- 
ers, 106  Ind.  483;  McCormick  v.  Malin,  5  Blackf.  509, 
and  authorities  cited;  Woodburi/  v.  Woodbury,  141  Mass. 
329,  s  c.  55  Am.  Eep.  479;  Ashmead  v.  Reynolds^  134 
Ind.  139;  Jacox  v.  JacoXy  40  Mich.  473;  Highbergery. 
Stiffler,  21  Md.  338;  Crawford  v.  Eoeft,  68  Mich.  1; 
Barnard  v.  Oantz,  140  N.  Y.  249;  Martin  v.  Martin^ 
67  Tenn.  644;  Street  v.  Goss,  62  Mo.  226;  Hill  v.  MU- 
ler^  60  Kan.  659;  Paddock  v.  Pulsifer^  43  Kan.  718; 
Mott  V.  Mott,  49  N.  J.  Eq.  192;  Muzzy  v.  Tompkin- 
son,  2  Wash.  616;  Fitch  v.  Reiser,  79  la.  34;  Moore 
V.  Moore,  81  Cal.  195;  Boisavinn  v.  Boisaubinj  27 
Atl.  624;  Oreen  v.  Roworth,  118  N.  T.  462;  Allore  v. 
Jewely  94  U.  S.  606. 

"By  the  findings,  as  to  the  sum  now  in  question,  Deer, 
while  he  was  ^old,  weak,  and  childish,'  while  he  made 
his  home  with  the  appellants,  and  depended  upon 
them  for  such  home  and  for  personal  care  and  atten- 
tion, upon  Teegarden  'to  go  with  him  and  .assist  him 
in  transacting  all  of  his  financial  business,'  he  made 
to  said  Teegarden  *  *  his  son-in-law  and  daugh- 
ter, a  gift  of  $3,850.00.  ♦  ♦  ♦  The  naked  question 
is:  Will  the  relationship  existing,  together  with 
Deer's  infirmities,  enforce  the  presumption  of  undue 
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influence,  and  cast  the  burden  upon  the  appellants  of 
showing  the  absence  of  such  influence? 

"Counsel  for  the  appellants  urge  a  distinction  be- 
tween the  cases,  where  the  ordinary  fiduciary  rela- 
tion exists  and  those  where  the  relation  is  that  of 
parent  and  child.  That  such  distinction  has  recog- 
nition in  many  of  the  authorities,  is  without  doubt. 
Hoivever,  many  of  the  cases  cited,  last  above,  involve 
transactions  between  parent  and  child,  and  the  dis- 
tinction suggested- was  neither  considered  nor  ob- 
served, but  the  ordinary  rule  was  applied. 

"In  Pomeroy  Eq.  Jur.,  Vol.  2,  section  962,*in  a  chap- 
ter upon  the  subject  of  constructive  fraud,  and  follow- 
ing a  discussion  of  the  rules  with  reference  to  ad- 
vantages gained  from  the  ordinary  fiduciary  relation, 
it  is  said:  *Where  the  parent  is  aged,  infirm,  or  other- 
wise in  a  condition  of  dependence  upon  his  own  child, 
and  the  child  occupies  a  corresponding  relation  of  au- 
thority, conveyances  conferring  benefit  upon  the  child 
may  be  set  aside.  Cases  of  this  kind  plainly  turn  upon 
the  exercise  of  actual  undue  influence,  and  not  upon 
any  presumption  of  invalidity;  a  gift  from  a  parent  to 
a  child  is  certainly  not  presumed  to  be  invalid.' 

"In  Bigelow  on  the  Law  of  Fraud,  Vol.  1,  p.  357,  un- 
der the  head  of  constructive  fraud,  and  after  discuss- 
ing the  question  of  conveyances  and  gifts  by  children 
to  parents,  where  the  parental  influence  may  operate 
upon  the  hopes  or  fears  of  the  child,  it  is  said:  *The  in- 
fluence which  a  child  may  exert  over  a  parent  on  the 
other  hand,  by  acts  of  fllial  duty  and  obedience,  can 
never  be  undue  influence.  That  influence  is  proper 
which  any  person  gains  over  another  by  acts  of  pure 
kindness  and  attention  and  by  correct  conduct.  In  the 
case  of  a  gift  froni  a  child  to  a  parent,  undue  influence 
may  be  inferred  from  the  relation  itself,  but  never 
where  the  gift  is  from  the  parent  to  the  child.     *     * 
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A  parent  does  not  yield  obedience  to  the  child  further 
than  affection  or  duty  prompts;  and  it  is  in  accordance 
with  the  promptings  of  nature  that  parents  should 
make  gifts  to  their  children/ 

"In  Beanland  v.  Bradley^  2  Smale  &  Q.,  339,  it  is  said: 
*There  is  no  rule  of  this  court  which  prohibits  a  man, 
by  voluntary  deed,  from  bestowing  a  benefit  upon  his 
son,  or  his  grandson,  or  his  son-in-law,  even  though 
only  a  few  days  before  his  death.  To  provide  for  his 
children  or  granc^children  is,  or  may  be,  a  necessary 
duty;  and  where  a  father  discharges  that  duty,  this 
court  will*  not  presume  fraud.  If  fraud  is  alleged,  it 
must  be  proven  in  the  ordinary  way.' 

"In  Wessell  v.  Rathjohn,  89  N.  C.  377,  s.  c.  45  Am. 
Bep.  696,  a  father  was  in  a  condition,  arising  from  de- 
bility, to  make  him  easily  subject  to  importunity  and 
undue  influence,  and  his  child  occupied  a  position  af- 
fording an  opportunity  to  exercise  such  influence.  In 
this  condition,  the  father  made  a  deed  of  conveyance 
to  the  child.  It  was  held  that  undue  influence  would 
not  be  presumed,  and  in  the  course  of  the  opinion  it 
was  said:  The  facts  stated  are  not  inconsistent  with 
the  entire  integrity  of  the  deed,  that  is,  the  facts  may 
be  true,  as  stated,  and  the  deed  may  have  been  exe- 
cuted in  good  faith  and  without  the  slightest  improper 
act  or  conduct  on  the  part  of  the  grantee.  The  facts 
stated  are  evidence,  not  amounting  to  a  presumption, 
to  go  to  the  jury' upon  a  question  of  mala  fides  when 
raised.  It  is  not  strange  or  unnatural  that  a  father, 
feeble  in  health,  of  weak  mind,  and  easily  influenced 
by  a  daughter  having  opportunity  to  exercise  such  in- 
fluence, should  give  his  daughter  a  house  and  lot  and 
execute  to  her  a  deed  for  it.  It  is  natural,  that  the 
father  should  provide  for  his  daughter;  this  is  a  proper 
and  orderly  thing  to  be  done.  It  is  what  the  paternal 
feeling  of  good  men  prompts  them  to  do;  it  is  what 
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just  men  commend  and  the  law  tolerates.  Why 
should  the  law  cast  suspicion  upon  such  a  transac- 
tion? When  the  transaction,  the  deed,  is  right  in  it- 
selfy  such  as  the  law  tolerates  and  the  common  sense 
of  men  approves  as  just,  reasonable  and  commend- 
able, and  there  is  the  absence  of  the  relations  of  sus- 
picion founded  on  motives  of  policy,  no  adverse  pre- 
sumption arises;  on  the  contrary,  the  law  presumes 
such  deed  or  transaction  in  all  respects  proper  and 
just  until  the  contrary  is  made  to  appear.  The  bur- 
den is  on  him  who  alleges  the  contrary  to  prove  it. 
•  *  *  The  relation  of  parent  and  child,  as  the 
presumption  of  fraud  and  onus  of  proof  to  rebut  the 
same,  in  business  transactions  between  them,  does  not 
st&nd  upon  the  same  footing,  as  the  relation  of  trus- 
tee and  cestui  que  trusty  guardian  and  ward,  attorney 
and  client,  principal  and  agent,  and  the  like  relations; 
it  belongs  to  a  different  class  of  fiduciary  relations,  in 
which  the  presumption  is  not  so  strong,  nor  does  it 
arise  under  the  same  circumstances.  Besides,  the  pre- 
sumption is  always  against  the  party  having  the  su- 
perior dominant  position  or  control,  and  this,  in  the 
case  of  parent  and  child,  is  that  of  the  parent.'  See 
also  Jackson  v.  King,  4  Cowen  207,  s.  c.  16  Am.  Dec. 
854;  Saufley  v.  JacksoUy  16  Tex.  679;  Hotve  v.  HowCj 
99  Mass.  88;  Wray  v.  TTray,  32  Ind.  126. 

"In  Sauflejf  v.  Jackson,  supra,  in  speaking  of  the  rule 
where.the  ordinary  fiduciary  relation  has  been  abused, 
it  was  said:  *But  it  is  clear  that  this  rule  was  never  ap- 
plied, neither  unqualified  or  qualified,  to  a  deed  or  gift 
from  a  parent  to  a  child;  and  the  reverse  of  such  prin^ 
ciple  has  always  been  sustained;  and  there  is  not  be- 
lieved to  be  a  single  exception  to  the  principle  that 
a  deed  from  a  parent  to  a  child  is  always  regarded 
with  a  favorable  eye,  and  every  presumption  is  in  fa- 
vor of  its  validity.' 
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"In  our  opinion,  the  distinction  contended  for  must 
rule  the  present  inquiry.  As  to  Mrs.  Teegarden,  that 
she  was  a  daughter  who  discharged  a  moral  obliga- 
•  tion  of  supplying  a  home  to  and  caring  for  the  per- 
sonal needs  of  her  father,  who  was  aged,  weak,  and 
childish,  is  all  that  can  be  urged  to  raise  the  presump- 
tion of  undue  influence  on  her  part.  In  addition  to  a 
Ul^e  discharge  of  obligation,  John  K.  Teegarden  went 
with  and  assisted  Mr.  Deer  in  transacting  his  flnan- 
.  cial  business. 

"If  the  assistance  of  John  R.  Teegarden  in  the  busi- 
ness affairs  of  Mr.  Deer  raised  the  fiduciary  relation 
covered  by  the  general  rule,  it  is  difficult  to  see  how 
that  fact  could  taint  the  gift  as  to  Mrs.  Teegarden. 
But,  we  apprehend,  that  more  must  appear  as  to  both 
of  the  appellants.  ♦  ♦  *  If  there  is  any  strength  in 
the  exception  to  the  general  rule,  it  is  indispensable 
that  some  element  of  positive  fraud  shall  be  found. 
The  conduct  of  the  appellants,  with  reference  to  the 
gift,  so  far  as  the  facts  appear,  is  not  only  not  objec- 
tioiiable,  but  it  is  highly  commendable,  save  only,  pos- 
sibly, in  receiving  the  gift  from  one  mentally  weak. 
Mental  weakness  alone  is  not  claimed  to  be  sufficient 
to  avoid  the  gift.  Neither  the  weakness  of  Deer  nor 
the  control  of  his  affairs,  as  found,  can  authorize  the 
conclusion  that  he  was  under  the  superior  control  or 
equitable  guardianship  of  the  appellants." 

This  decision  and  the  principles  therein  announced 
are  directly  applicable  to  and  decisive  of  the  present 
case,  requiring  the  reversal  of  the  judgment,  because 
thertf  was  no  evidence  of  the  exercise  of  any  actual 
undue  influence,  and  in  the  class  of  cases  to  which  this 
one  belongs  no  presumption  arises  from  the  facts  and 
circumstances  in  evidence  that  any  such  undue  influ- 
ence and  fraud  were  exerted  or  practiced  inducing  the 
execution  of  the  deed.  The  authorities  elsewhere  hold- 
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ing  the  same  doctrine  are  almost  innumerable.  The 
following  are  some  of  them:  Oliphani  v.  Liversidgey 
142  111,  160-170,  30  N.  K  334,  and  authorities  there 
cited  on  last  page;  Hatcher  v.  Hatcher ,  139  Mo.  614,  39 
8.  W.  479;  GtiiM  v,  Hully  127  111.  623,  20  N.  E.  665; 
RiitJterford  v.  Morris^  77  111.  412;  Brownfield  v.  Brown- 
fieldy  43  111.  148;  Eastia  v.  Montgomery,  95  Ala.  486,  36 
Am.  St  227, 11  South.  204,  and  authorities  cited;  Mad- 
dox  V.  Maddox,  114  Mo.  35, 35  Am.  St.  734,  21  S.  W.  499; 
Cudfiey  v.  Cudney,  68  N.  Y.  152;  Woodward  v.  James,  8 
Strob.  552,  51  Am.  Dec.  649;  Whelpley  v.  Loder,  1  Dem- 
arest,  368;  In  re  Hess's  Will,  48  Minn.  504,  51  N.  W. 
614;  In  re  Bmnor's  Will,  43  N.  Y.  Supp.  1141.  The 
circuit  court  erred  in  overruling  appellant's  motion 
for  a  new  trial.  The  judgment  is  reversed  and  the 
cause  remanded,  with  instructions  to  sustain  the  de- 
fendant's motion  for  a  new  trial,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 


Hassleb  bt  al.  v.  Hxfelb.  

[No.  18,S57.    FQed  April  29, 1896.    Rehearing  denied  Oot.  98, 1808.]      K^  478| 

JuDGMKNT.— Joint  Aetion,^3epar€Ue  Judgment.^A  separate  judg- 
ment may  be  rendeied  against  each  of  the  defendants  in  a  joint 
action  nnder  the  prorisions  of  section  579,  Bums'  R.  S.  1894,  if  the 
facts  found  would  have  authorized  such  judgments  in  separate 
actions  against  such  defendants,    p.  S94, 

New  Trial. —  Joint  Action, — Separate  Judgments.— A  new  trial 
should  not  be  granted  for  the  reason  that  the  court  rendered  sepa- 
rate judgments  against  two  defendants  in  a  joint  action,  where  it  ia 
evident  from  the  facts  found  that  actions  brought  severallj  against 
each  of  the  defendants  would  result  in  the  same  recovery  against 
each  of  them.    pp.  394,  396. 

Trial  by  Jury. — Action  to  Enforce  Vendor^e  lAen. — ^A  suit  to  enforce  ' 
the  equitable  lien  of  a  vendor  on  sale  of  real  estate  is  of  exclusive 
equitable  cognizance,  and  is  not  triable  by  jury.    p.  396. 

From  the  Vanderburgh  Superior  Court.   Affirmed. 
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S.  B.  Hombrook  and  W.  M.  Wheeler^  for  appel- 
lants. 
Louis  J.  HermaUy  for  appellee 

HowAED,  C.  J. — This  was  an  action  to  enforce  and 
collect  a  vendor's  lien  for  purchase  money  due  on  sale 
of  real  estate.  The  facts,  as  found  specially  by  the 
court,  show:  (1)  That  on  and  prior  to  March  30,  1896, 
the  appellee  and  the  appellants  Annie  and  Carrie 
Hassler,  and  one  Mary  Hassler,  were  each  the  owner 
as  tenants  in  common  of  the  undivided  one-fifth  of 
certain  described  real  estate,  being  a  part  of  lot  88,  in 
the  old  plan  of  the  city  of  Evansville,  and  the  appel- 
lants Fred  W,  and  Elizabeth  Harnishfeger  were  the 
owners  of  the  remaining  one-fifth  thereof;  and  that 
the  same  parties  were  also  the  owners,  in  like  propor- 
tions, as  tenants  in  common,  of  certain  other  real 
estate,  being  a  part  of  lot  59,  in  said  original  plan  of 
said  city.  (2)  That  on  said  March  30,  1896,  it  was  mu- 
tually agreed  among  said  tenants  in  common  that  the 
appellee  and  the  appellants  Harnishfeger  should  con- 
vey their  several  interests  in  said  first  described  real 
estate,  in  lot  88,  to  the  appellants  Annie  and  Carrie 
Hassler,  and  to  the  said  Mary  Hassler;  in  consider- 
ation of  which  the  last  named  parties  should  convey 
to  those  first  named  their  several  interests  in  said  sec- 
ond described  real  estate,  in  lot  59,  and  should  also 
pay,  each  one-third,  the  sum  of  $500  to  the  said  first 
named  parties,  one-half  of  said  sum  to  be  paid  to  the 
appellee  and  the  remainder  to  the  Harnishfegers.  (3) 
That  thereupon  the  appellee  agreed  to  convey  to  the 
Harnishfegers  her  interest  in  said  second  described 
real  estate,  in  lot  69,  in  part  consideration  of  which  the 
Harnishfegers  agreed  to  assign  to  her  their  claims 
against  the  Hasslers  for  the  one-half  of  said  $500.  (4) 
That  on  said  March  30,  1896,  said  conveyances  as  so 
agreed  to  were  duly  executed  and  delivered.    (5)  That 
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on  March  31,  1896,  the  Harnishfegers,  as  agreed,  as- 
signed in  writing  to  appellee  the  amount  due  them 
of  said  f  500  by  Annie  and  Carrie  Hassler,  being 
f  166.66.  (6)  That  on  June  3,  1896,  the  appellee  filed 
her  complaint  against  the  appellants  Annie  and  Car- 
rie Hassler,  in  two  paragraphs,  in  the  first  of  which 
she  alleged  an  indebtedness  due  her  from  them  grow- 
ing out  of  said  agreements,  and  alleging  in  the  second 
paragraph  an  indebtedness  due  to  the  Harnishfegers, 
also  growing  out  of  said  agreements,  and  subsequently 
assigned  to  her  by  them.  On  motion  of  the  Hasslers, 
the  court  ordered  each  of  these  paragraphs  docketed 
as  a  separate  cause  of  action,  the  first  proceeding  as 
cause  No.  8911,  and  the  second  as  cause  No.  8911^. 
The  Hasslers  filed  their  set-off  in  cause  8911,  which 
was  allowed  and  a  judgment  given  them  for  $54.43, 
the  excess  of  the  set-off  over  appellee's  claim  in  that 
cause,  no  part  of  which  judgment  has  been  paid.  (7) 
That  the  appellants  Annie  and  Carrie  Hassler  have 
not  paid  to  the  Harnishfegers,  or  to  the  appellee,  their 
assignee,  any  part  of  the  amount  agreed  to  be  paid  to 
the  Harnishfegers. .  (8)  That  the  real  estate  so  trans- 
ferred to  the  Hasslers  by  the  appellee  and  the  Harn- 
ishfegers was  conveyed  without  taking  any  security 
for  the  payment  of  any  part  of  said  $500,  and  as  to 
that  part  of  the  consideration  the  conveyance  was 
made  upon  the  individual  credit  of  the  Hasslers.  (9) 
That  the  appellee  offers  to  have  the  judgment  against 
her,  as  set  out  in  finding  6,  deducted  from  any  amount 
that  may  be  found  due  her.  The  court  found  as  con- 
clusions of  law  that  the  appellee  should  recover  the 
full  amount  of  the  claim  assigned  to  her  by  the  Har- 
nishfegers, one-half  from  each  of  the  appellants  An- 
nie and  Carrie  Hassler;  that  said  appellants  should 
recover  from  the  appellee  the  amount  of  their  said 
judgment^  with  interest,  one-half  thereof  to  be  re- 


894  SUPREME  COURT  OF  INDIANA, 

Hassler  et  cU.  v.  Hefale. 

• 

ceived  by  each  of  said  appellants;  that  the  appellee 
should  have  judgment  against  each  of  said  appellants 
for  the  difference  between  the  amounts  so  found  due 
to  her  and  due  to  each  of  them,  respectively;  and  that 
she  is  entitled  to  a  vendor's  lien  therefor  against  each 
of  them  upon  their  respective  interests  in  the  land  so 
conveyed  to  them. 

It  is  first  objected  that  the  appellee,  having  brought 
her  joint  cause  of  action  against  the  two  appel- 
lants Annie  and  Carrie  Hassler,  cannot  recover 
a  separate  judgment  against  each  of  them  for  one- 
half  the  amount  of  her  claim.  If  any  one  should 
complain  of  this  it  would  seem  to  be  the  appel- 
lee, who  was  not  given  the  joint  judgment  for 
which  she  had  asked  in  her  complaint.  In  an- 
swer to  a  similar  objection,  it  was  said  by  this 
court  in  Louisville,  etc.,  R.  W.  Co.  v.  Treadioajfy  143  Ind. 
689:  "The  authorities  cited  by  appellant  in  support 
of  the  rule  asserted  can  have  no  force  in  this  State,  for 
the  reason  that  the  question  is  regulated  by  our  code 
of  civil  procedure.  Section  579,  Burns'  R.  S.  1894,  sec- 
tion 570  R.  S.  1881,  provides:  *Thogagh  all  the  defend- 
ants have  been  summoned,  the  judgment  may  be  ren- 
dered against  any  of  them,  severally,  when  the  plain- 
tiff would  be  entitled  to  judgment  against  such  de- 
fendants if  the  action  had  been  against  them  sev- 
erally.' " 

It  is  not  a  matter  of  doubt  that  the  facts  found  in 
the  case  at  bar  would  have  authorized  a  judgment 
against  each  of  the  appellants,  Annie  and  Carrie  Hass- 
ler, if  the  action  had  been  brought  against  them  sev- 
erally. The  statute  above  cited,  therefore,  fully  justi- 
fied the  conclusions  of  law  drawn  by  the  court.  See 
DougldSH  V.  Hotrland,  11  Ind.  654,  where  the  same  objec- 
tion was  made  and  tinswered. 

In  LouisvUley  etc.,  R.  W.  Co.  v.  Treadway,  supmj  it 
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was  further  said  by  the  court:  "In  Lower  v.  Franks, 
115  Ind.  334,  on  p.  337,  this  court,  in  speaking  of  the 
foregoing  sections  of  the  code  of  civil  procedure, 
said:  ^In  the  case  of  Hubble  v.  Wolf,  15  Ind.  204,  follow- 
ing the  case  of  Blodgett  v.  Morris,  14  N.  Y,  482,  it  was 
held  in  terms  that  this  provision  of  the  code  [section 
679,  Burns'  R.  B.  1894  (570,  R.  8.  1881),  above  cited], 
applies  to  all  actions  indiscriminately,  whether 
founded  upon  contract  or  upon  tort;  that  it  is  imma- 
terial whether  the  complaint  alleges  a  joint  or  a  joint 
and  several  liability;  that  the  right  of  recovery  is, 
in  this  respect,  to  be  regulated  by  the  proof  and  not 
by  the  allegations  of  the  complaint;  that,  in  other 
words,  every  complaint  is,  in  the  respect  stated,  to 
be  treated  as  both  joint  and  several  where  there  are 
two  or  more  defendants/"  Moreover,  a  new  trial 
ought  not  to  be  granted  where,  as  is  evident  from  the 
facts  found  in  this  case,  actions  brought  severally 
against  each  of  the  appellants  would  result  in  the 
same  recovery  against  each  of  them.  Elliott  v.  Pontiiis, 
136  Ind.  641. 

Objection  is  next  made  to  the  fourth  and  fifth  con- 
clusions of  law,  which  hold  that  the  vendor's  lien 
should  be  foreclosed  and  the  undivided  interest  of 
each  of  the  appellants  sold  to  make  payment  of  the 
amount  found  due  appellee.  Counsel  confine  their 
remarks  on  this  matter  to  an  argument  intended  to 
show  that  the  question  designed  to  be  urged  by 
them  is  duly  presented.  As  to  the  conclusions  of  law 
themselves,  however,  the  only  reason  given  to  show 
that  the  court  erred  is  the  following:  "There  can  be 
no  doubt  that  appellants'  contentions  should  be  sus- 
tained." This  assertion  is  not  sufficient  to  show  the 
error,  if  any,  of  which  appellants  complain. 

It  is  also  contended  that  the  court  erred  in  requiring 
appellants  to  answer  the  second   paragraph  of  the 
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original  complaint  after  the  same  had  been  redocketed 
as  the  complaint  in  this  case,  No.  8911 1-2.  Counsel 
say  they  are  at  a  loss  to  understand  why  they  should 
be  required  to  answer  the  complaint,  but  give  us  no 
reason  to  show  that  the  court  erred  in  so  requiring 
them  to  answer.  It  is  not  enough  to  say  that  the 
court  erred.  The  error  should  be  shown.  But  see  sec- 
tion 343,  Burns'  K.  S.  1894  (340,  R.  S.  1881). 

It  is  finally  contended  that  the  court  erred  in  refus- 
ing appellants'  demand  for  a  jury  trial.  It  is  doubt- 
ful whether  the  question  is  in  the  record.  There  was 
no  motion  for  a  new  trial,  and  no  bill  of  exceptions. 
See  Ketcham  v.  Brazil,  etc.,  Co.,  88  Ind.  515;  Moittingly 
V.  Paul,  88  Ind.  95,  and  other  cases  cited  in  Elliott 
App.  Proc,  section  612  n.  4.  Besides,  the  suit  was 
one  to  enforce  the  equitable  lien  of  a  vendor  on  sale  of 
real  estate,  and,  as  such,  of  exclusive  equitable  cog- 
nizance, and  feo  not  triable  by  jury.  The  result 
reached  by  the  court  was  correct.    Judgment  affirmed. 


Citizens  Street  Eailroad  Company  v.  Beed, 

Administratrix. 

[No.  18,877.    FUed  November  1.  1898.] 

iNBTRUoriONS. — Interrogatories  to  Jury. — Burden  of  Proof, — Special 
Verdict. — Negligence. — In  an  action  for  damages  based  upon  the 
negligence  of  defendant  the  burden  rests  upon  the  plaintiff  to  prove 
by  a  preponderance  of  the  evidence  the  alleged  negligence  of  the 
defendant,  and  that  plaintiff  was  free  from  contributory  negligence, 
and  it  is  not  error  in  the  trial  of  such  a  cause  to  instruct  the  jury 
that  '*if  the  evidence  is  evenly  balanced  as  to  any  fact  inquired 
about  in  an  interrogatory,  then  you  should  find  that  such  fact  does 
not  exist."    p.S97.' 

Special  Verdict. — Conclusions. — ^Where  the  finding  of  an  ultimate 
fact  involves  an  inference  or  conclusion  from  the  primary  or  sub- 
sidiary facts,  the  jury  may  find  such  ultimate  facta  only  where  the 
primary  facts  admit  of  two  or  more  reasonable  inferences,    p.  S99. 

Same. — Conclusions. — Where  the  burden  of  establishing  the  ultimate 
facts  rests  upon  the  party  in  whose  favor  the  primary  facts  are  xe- 
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turned,  such  primary  facts  cannot  be  found  upon  evenly  balanced 
evidence,    pp.  399-401. 

From  the  Marion  Superior  Court.    Reversed. 

W.  H.  H.  Miller,  John.  B.  Elam  and  Will  H.  Latta, 
for  appellant. 

Ayres  &  Jones,  for  appellee. 

Hackney,  C.  J. — ^This  was  an  action  for  personal 
injuries  resulting  in  the  death  of  John  W.  Reed,  al- 
leged to  have  been  sustained  by  reason  of  the  appel- 
lant's negligence  and  without  any  negligence  on  the 
part  of  the  decedent.  The  trial  resulted  in  a  special 
verdict  in  the  form  of  interrogatories  and  answers  re- 
turned by  the  jury.  The  first  alleged  error  of  the  trial 
court  was  in  charging  the  jury  that,  "if  the  evidence 
is  evenly  balanced  as  to  any  fact  inquired  about  in  an 
interrogatory,  then  you  should  find  that  such  fact  does 
not  exist."  The  burden  rested  upon  the  appellee  to 
prove  by  a  preponderance  of  the  evidence  the  alleged 
negligence  of  the  appellant,  and  that  the  decedent  was 
free  from  contributory  negligence.  To  sustain  this 
burden  it  was  indispensable  that  the  special  verdict 
should  find  facts  enforcing  the  legal  inference  of  neg- 
ligence on  the  one  side,  and  freedom  from  negligence 
on  the  other.  No  fact  tending  to  establish  either  the 
conclusion  of  negligence  on  the  part  of  the  appel- 
lant, or  of  due  care  on  the  part  of  the  decedent, 
could  be  found  iJpon  "evenly  balanced"  evidence. 
The6e  propositions  are  so  thoroughly  settled  in  the 
law  of  this  State  as  to  admit  of  no  doubt. 

The  theory  of  the  case  was  that  the  appellant  was 
negligent  hi  running  a  street  car  without  a  gate  or 
barrier  on  the  front  platform  next  to  the  poles  sus- 
pending the  trolley  wire;  that  the  decedent  was  em- 
ployed by  the  appellant  as  a  road  oflftcer  with  the  duty 
to  inspect  cars  while  in  use  and  direct  their  repair 
and  improvement,  including  the  addition  of  gates, 
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when  necessary,  and,  as  to  this  was  superior  to  those 
running  the  cars;  that  he  boarded  the  car  numbered 
342  by  the  rear  platform  and  passed  to  the  front  plat- 
form with  a  head  light  in  his  hand,  and  when  he  had 
gone  upon  said  platform  he  lost  his  balance,  fell  from 
the  platform,  at  the  end  thereof  next  to  the  poles, 
which  was  not  guarded  or  protected  by  a  gate;  and 
that  in  falling  he  struck  one  of  such  poles. 

Relating  to  the  question  of  contributory  negligence, 
the  jury  were  asked  and  answered  the  following:  "Did 
said  decedent  at  the  time  and  place  mentioned  enter 
the  wrong  car  with  the  headlight  by  mistake?  An- 
swer. No,^^  "When  decedent  passed  through  the  door 
of  said  car,  or  on  to  the  front  platform  thereof,  could 
he  see,  by  looking,  that  the  end  of  said  platform  to- 
ward the  south  was  open?  Answer.  No."  "Did  dece- 
dent, immediately  after  he  was  recognized  by  said  mo- 
torman,  endeavor  to  get  off  of  said  car  with  the  head- 
light? Answer.  No."  "At  the  time  said  Reed 
stepped  upon  the  platform,  could  he  see  that  the  safety 
gate  was  not  on  the  side  next  to  the  pole?  Answer. 
No."  "Was  the  fact  that  the  safety  gate  was  not  upon 
the  front  end  of  said  car,  upon  the  side  next  to  said 
poles,  known  to  said  Reed  at  that  time?  Answer.  No." 
These  inquiries  were  as  to  primary  or  subsidiary  facts 
having  more  or  less  influence  upon  the  ultimate  fact, 
namely,  did  Reed  exercise  that  degree  of  care  which 
a  man  of  ordinary  care  and  prudence  would  have  exer- 
cised under  like  circumstances?  As  to  this  ultimate 
fact  there  were  few  other  interrogatories  and  answers, 
and  these  were  as  to  Reed's  duty  to  inspett  running 
cars,  and  order  them  in  for  repairs;  the  rainy  and 
dark  condition  of  the  evening;  that  he  knew  the  condi- 
tion of  the  track,  the  position  of  the  poles,  and  the 
swaying  motion  of  the  cars;  that  the  headlight  was 
for  car  numbered  542,  while  he  carried  it  upon  car 
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numbered  342;  that  the  motorman  was  near  the  mid- 
dle of  the  platform ;  that  Keed  went  upon  the  left  side 
of  tl^  platform;  and  that  while  going  upon  the  plat- 
form he  did  not  take  hold  of  anything  for  support. 
There  were  interrogatories  and  answers  which  found 
the  ultimate  fact  that  he  exercised  such  care  as  a  per- 
son of  ordinary  care  and  prudence  would  have  exer- 
cised under  like  circumstances.  The  conclusion  was 
also  found  that  he  was  without  fault  or  negligence. 
This  conclusion  could  result  only  from  the  law  and 
the  facts,  and  the  jury  had  no  right  to  pass  upon  quep- 
tions  of  law.  Board,  etc.,  v.  Boneftra Are,  146  Ind.  311; 
Standard  Oil  Co.  v.  Hehnick,  148  Ind.  457,  and  authori- 
ties cited  in  each.  The  finding  of  the  ultimate  fact 
involved  an  inference  or  conclusion  from  the  primary 
or  subsidiary  facts.  Ordinarily  it  is  not  the  privilege 
of  the  jury  to  return  such  conclusion,  and  they  are 
required  to  return  only  the  primary  facts.  There  are 
cases,  however,  where  the  jury  may  draw  the  infer- 
ence. They  are  those  where  the  primary  facts  found 
and  returned  admit  of  two  or  more  reasonable  in- 
ferences. Upon  these  propositions,  see  Cincinnati^ 
etc.y  R.  W.  Co.  v.  Grames,  136  Ind.  89;  Smith  v. 
Wabash  R.  R.  Co.,  141  Ind.  92;  Board,  etc.,  v.  Bone- 
brake,  supra;  Smith,  JV.,  v.  Wells  Mfg.  Co.,  148  Ind. 
333;  Sutherland  v.  Cleveland,  etc.,  R.  R.  Co.,  148 
Ind.  308. 

Whether  the  present  is  a  case  in  which  the  jury 
were  authorized  to  draw  the  inference  we  need  not 
decide,  but  it  is  without  any  doubt  that  the  infer- 
ence is  never  permitted  without  the  primary  facts, 
or  those  which  give  the  inference  its  support.  If  it 
were  otherwise,  the  duty  of  the  court  to  pass  upon 
the  facts  might  be  foreclosed  in  every  case  by  the 
return  of  the  jury  of  only  the  ultimate  or  inferential 
facts  of  the  want  of  care  on  one  side,  and  the  exercise 
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of  care  on  the  other.  Here  the  appellee's  learned 
counsel  argue  that  all  of  the  interrogatories  quoted 
upon  the  subject  of  contributory  negligence,  tho^e  so 
answered  in  the  negative,  might  be  stricken  out, 
and  there  would  remain,  sufficient  findings  to  sup- 
port the  judgment.  But  to  strike  them  out  would 
not  only  require  a  reliance  upon  the  inference  drawn 
by  the  jury,  but  would  dispense  with  primary  facts 
supporting  that  inference.  We  are  confronted, 
therefore,  with  the  question,  may  the  jury  return  the 
primary  facts,  upon  evenly  balanced  evidence,  where 
the  burden  of  establishing  the  ultimate  fact  rests 
upon  the  party  in  whose  favor  the  primary  facts  are 
returned?  We  must  answer  this  question  in  the 
negative. 

It  ifipnot  claimed  that  the  question  of  the  deceased's 
opportunities  to  know,  and  of  his  actual  knowledge, 
of  the  dangerous  condition  of  the  car,  were  unim- 
portant in  considering  his  care.  Nor  could  it  be  said 
that  the  inquiries  as  to  whether  he  had  taken  the 
headlight  upon  the  wrong  car,  and,  when  he  recog- 
nized the  motorman,  endeavored  to  get  off.  the  car, 
had  no  bearing  upon  his  care.  These  important  ques- 
tions were  decided  by  the  jury  against  the  appel- 
lant. Under  the  direction  of  the  court  the  decision 
may  have  been  upon  evenly  balanced  evidence.  It 
cannot  be  said  that  every  negative  answer  of  the  jury 
was  not  upon  the  conclusion  that  the  evidence  was 
evenly  balanced.  Nor  can  it  be  said  that  the  ulti- 
mate fact  was  not  drawn  from  these  very  negatives. 
Taking  these  negatives,  without  reference  to  the  in- 
struction, the  court  would  accept  them  as  in  a  great 
measure,  if  not  entirely,  requiring  the  inference  of 
care  on  the  part  of  Reed.  Without  these  negatives 
the  findings  of  fact  upon  which  to  predicate  the  in- 
ference of  care   would   be   exceedingly   vague   and 
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shadowy,  if,  indeed,  they  did  not  show  contributory 
negligence.  If  the  case  required  the  jury  to  draw 
the  inference  of  care,  we  cannot  escape  the  conclu- 
sion that  they  did  so  upon  these  negatives.  If  not 
required  to  draw  the  inference,  the  facts  supporting 
the  inference  drawn  by  the  court,  being  thus  author- 
ized  upon  evenly  balanced  evidence,  could  not  be  ac- 
cepted. The  inference  is  not  supported  by  a  prepon- 
derance of  the  evidence  when  the  facts  from  which 
it  is  drawn  are  found  upon  evidence  evenly  balanced. 
For  the  error  mentioned  the  judgment  is  reversed, 
with  instructions  to  grant  the  appellant's  motion  for 

a  new  trial. 

■  ■  ■  » 

Fletcher  v.  WmrB,  AuDrroR,  bt  al.  * 

151    401 

[No.  18,595.    Filed  NoTember  1,  1898.]  im  240 

Drains. — Repairs. — Allotments, — Jurisdiction  of  Trustee. — The  trus- 
tee of  the  township  where  the  allotment  for  the  repair  of  a  public 
drain  is  located  has  jurisdiction  of  such  repairs,  although  the  lands 
assessed  for  such  repairs  are  in  another  township.    j>.  40S, 

Same. — Repairs^ — Made  by  Wrong  Trustee. — Jn/unrWon. —Where  the 
trustee  of  the  township  on  which  lands  assessed  for  the  repair  of 
an  allotment  of  a  public  drain  located  in  another  township,  under  a 
misapprehension  of  his  duty,  repaired  such  allotment,  an  action 
will  not  lie  to  enjoin  the  collection  of  the  expense  of  such  repairs, 
where  the  landowner  was  given  notice  to  make  the  repairs,  pp, 
402'40J^ 

From  the  Montgomery  Circuit  Court.    Affirmed. 

George  W.  Paul,  H.  D.  Van  Cleave  and  Will  B. 
Paul,  for  appellant. 

Benjamin  Crane  and  Albert  B.  Anderson,  for  ap- 
pellees. 

Howard,  J. — ^The  appellant  is  the  owner  of  certain 

lands   in    Madison    township,    Montgomery    county, 

through  which  a  public  ditch  runs.    The  ditch  is  six 

or  seven  miles  in  length,  and  extends  also  into  Union 
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township,  said  county.  In  making  the  allotments, 
under  the  statute,  for  the  repair  of  said  ditch,  (Acts 
1889,  p.  53,  section  6633,  Burns'  R.  S.  1894),  the  county 
surveyor  allotted  to  appellant  a  certain  part  of  the 
ditch  in  Union  township. 

Whether  the  trustee  of  the  township  in  which  the 
land  is  situated,  or  the  trustee  of  the  township  in 
which  the  allotment  is  located,  is  the  proper  official 
to  give  notice  to  repair,  and,  in  case  of  failure  of  the 
owner  to  do  the  work,  to  make  the  repairs  himself 
and  certify  the  cost  to  the  county  auditor,  to  be  placed 
upon  the  tax  duplicate  for  collection,  is  somewhat 
uncertain,  on  a  first  reading  of  the  various  sections 
of  the  act  for  repairing  public  drains,  cited  above. 
The  statute  is,  in  this  respect,  not  very  definite.  We 
are,  however,  satisfied,  on  examination  of  the  vari- 
ous provisions  of  the  law,  that  the  proper  officer  to 
cause  repairs  to  be  made  is  the  trustee  of  the  town- 
ship in  which  the  allotment  is  located.  The  statute 
cited  requires  that  the  surveyor,  "whenever  practic- 
able," should  locate  each  allotment  upon  the  tract 
of  land  assessed  for  its  repair.  This  matter  is  thus 
left  to  the  sound  judgment  and  discretion  of  the  sur- 
veyor, and  in  the  present  case  the  surveyor,  for  rea- 
sons not  apparent  from  the  record,  did  not  locate  ap- 
pellant's allotment  upon  his  land,  nor  even  in  his 
township.  Undoubtedly,  however,  the  trustee  of  the 
township  where  the  allotment  is  located  has  jurisdic- 
tion of  the  repairs. 

In  the  case  at  bar,  therefore,  the  trustee  of  Union 
township,  in  which  township  appellant's  allotment 
was  located,  and  not  the  trustee  of  Madison  town- 
ship, where  appellant's  land  is  situated,  should  have 
given  appellant  notice  to  repair,  and  on  api)ellant'8 
failure  to  do  the  work,  should  have  proceeded  to 
make  the  repairs  and  to  cause  the  expense  to  be 
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placed  on  the  tax  duplicate  for  collection.  The  trus- 
tee of  Madison  township,  however,  conceiving  it  to  be 
his  duty,  gave  the  notice  to  repair,  and,  on  appel- 
lant's failure  to  do  the  work,  went  ahead  himself 
and  repaired  appellant's  allotment  and  certified  the 
expense  to  the  county  auditor  for  collection  on  the 
tax  duplicate.  Appellant  then  brought  this  action 
against  the  appellees,  who  are  the  auditor  and  treas- 
urer of  the  county  and  the  trustee  of  Madison  town- 
ship, to  enjoin  the  collection  of  the  said  expense  of 
repairing  his  allotment  as  placed  upon  the  tax  dupli- 
cate. 

While  there  is  no  doubt,  as  we  have  already  inti- 
mated, that  the  trustee  was  mistaken  as  to  his  duty, 
and  that  the  work  done  by  him  should  have  been 
done  by  the  trustee  of  Union  township,  yet  we  do  not 
think  that  appellant  has  shown  any  equities  in  his 
favor  that  should  entitle  him  to  an  injunction 
against  the  collection  of  the  cost  of  repairing  that 
part  of  the  ditch  allotted  to  him  by  the  county  sur- 
veyor. He  has  stood  by  and  received  the  benefit  of 
the  work  done  by  the  trustee,  though  done  by  that 
ojfficial  under  a  misapprehension  of  duty;  and  we  do 
not  think  he  can  now  come  in,  and,  because  of  the 
officer's  mistake,  cause  the  people  of  Madison  town- 
ship to  pay  for  the  repair  of  his  ditch.  He  received 
notice  to  do  the  work,  and  then  permitted  the  trus- 
tee to  do  it  without  taking  any  action.  His  suit  for 
injunction  came  too  late.  He  should  have  brought 
the  suit  when  the  trustee  first  gave  notice  and  threat- 
ened to  do  the  work,  and  not  have  waited  until  his 
ditch  had  been  repaired  and  then  sought  to  be  re- 
lieved of  the  cost  after  receiving  the  benefit  of  the 
work. 

It  has  frequently  been  held  by  this  court  that  a 
person  cannot  stand  by  and  receive  the  benefit  of  a 
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work,  and  afterwards  appeal  to  a  court  of  equity 
to  be  relieved  from  paying  for  it.  He  is  estopped  by 
his  own  conduct.  See  Board,  etc,  v.  Plotner,  149  Ind. 
116,  and  numerous  authorities  there  cited.  Judg- 
ment affirmed. 

The  State  v.  Friedley. 

[No.  18,638.    FUed  November  2,  1808.J 

Appeal  and  Ebrob. — Exceptions. — Divorce. — Defense  by  Proseeut- 
ing  Attorney. — Appeal. — Where  a  prosecuting  attorney  was  ad- 
mitted to  defend  a  divorce  suit  on  the  representation  that  the  suit 
was  collusive,  and  the  defense  made  by  the  defendant  was  not  in 
good  faith,  an  appeal  will  not  lie  from  the  action  of  the  court  in 
rejecting  the  defense  of  such  prosecuting  attorney  and  discontinu- 
ing him  as  a  representative  of  the  State  in  such  cause  where  no 
exception  was  taken  to  such  ruUng  of  the  court,    pp.  404-406. 

Prosecuting  Attorney. — Divorce. — A  motion  for  a  new  trial  and  a 
tender  of  a  bill  of  exceptions  in  a  divorce  proceeding  by  a  prose- 
cuting attorney  were  entitled  to  no  recognition  by  the  court  where 
such  prosecuting  attorney  was  admitted  to  defend,  and  upon  a 
hearing  of  the  evidence  was  discontinued  as  a  representative  of 
the  State  in  such  cause  before  tendering  such  motion  and  biU  of 
exceptions,    p.  4O6. 

Supreme  Court. — Writ  of  Mandate. ^Petition. — Sufficiency. — A  pe- 
tition for  an  alternative  writ  of  mandate  from  the  Supreme  Court 
directing  a  judge  of  the  trial  court  to.  show  cause  why  a  motion 
for  a  new  trial  should  not  be  filed  and  a  bill  of  exceptions  tendered 
be  signed  and  made  part  of  the  record  is  bad  where  it  is  not  shown 
that  such  motion  and  bill  of  exceptions  were  tendered  with  a  view 
to  an  appeal  to  the  Supreme  Court,    p.  407. 

Original  Action.    \Vrit  of  Mandate  denied. 
Harry  R.  McMullen^  for  State. 
Warren  N.  Hauck^  for  respondent. 

Hackney,  C.  J. — ^The  questions  herein  arise  upon 
demurrer  to  a  petition  on  behalf  of  Harry  R  McMul- 
len,  prosecuting  attorney  for  the  Seventh  Judicial 
Circuit,  against  William  T.  Friedley,  special  judge 
of  the  Dearborn  Circuit  Court.  It  is  alleged  that  the 
respondent,  acting  as  special  judge  in  the  trial  of  a 
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suit  for  divorce,  admitted  the  prosecuting  attorney  to 
defend  therein,  upon  the  representation  that  the  suit 
was  collusive,  and  the  defense  made  by  the  defendant 
therein  was  not  in  good  faith.  The  suit  proceeded 
to  trial,  and  decree  in  favor  of  the  plaintiff  therein, 
and  an  order  that  the  prosecuting  attorney  be  dis- 
charged from  further  service  in  said  suit,  to  which 
order  there  was  an  objection,  but  no  exception.  It  is 
shown  that  thereafter  said  prosecuting  attorney,  dur- 
ing the  term,  tendered  a  motion  for  a  new  trial  of  said 
suit,  which  motion  the  court,  said  judge  presiding, 
declined  to  entertain,  or  allow  to  be  filed.  Neither 
said  motion  nor  the  grounds  thereof  appear  from  the 
petition  herein.  It  is  also  shown  that  after  the  term, 
time  not  having  been  sought  or  given  beyond  the 
term,  said  prosecuting  attorney  tendered  to  the  re- 
spondent a  general  bill  of  exceptions,  relating  to 
questions  of  evidence  only,  and  asked  that  the  same 
be  signed  and  ordered  made  a  part  of  the  record, 
which  the  respondent  declined  to  do.  The  prayer  of 
the  petition  is  that  the  alternative  writ  of  mandate 
issue  directing  the  respondent  to  show  cause,  if  any, 
why  said  motion  for  a  new  trial  should  not  be  filed, 
and  said  bill  of  exceptions  signed  and  made  a  part  of 
the  record.  From  these  facts  there  is  possible  infer- 
ence, but  no  allegation  to  the  effect,  that  the  prose- 
cuting attorney  desires  or  intends  to  appeal  from 
the  decree  in  said  suit.  In  support  of  the  demurrer 
it  is  insisted  that  no  appeal  by  a  prosecuting  attor- 
ney appearing  in  a  divorce  suit  will  lie.  There  is  no 
provision  of  the  statute  expressly  allowing  an  ap- 
peal by  the  prosecutor.  The  only  statute  permitting 
him  to  defend  is  section  1038,  Horner's  R.  S.  1897,  as 
follows:  "Whenever  a  petition  for  divorce  remains 
undefended,  it  shall  be  the  duty  of  the  prosecuting 
attorney    to     appear    and     resist     such     petition." 
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Whether  the  prosecutor,  appearing  in  pursuance  of 
this  provision,  appears  simply  as  an  attorney  or 
whether  he,  in  his  representative  capacity,  becomes 
so  far  a  party  as  to  give  him  or  to  give  the  State  an 
appealable  interest  in  any  case  are  questions  not 
necessary  at  this  time  to  decide. 

In  this  case  his  appearance,  if  authorized  by  the 
statute  quoted,  there  having  already  been  a  defense, 
was  upon  the  theory  that  such  defense  was  not  in 
good  faith, — was  no  defense.  The  court,  having  heard 
the  case,  upon  the  evidence,  rejected  the  prosecutor's 
defense,  and,  whatever  his  legal  attitude  toward  the 
case,  he  was  expressly  discontinued  as  a  representa- 
tive of  the  State  in  that  behalf.  To  this  action  of 
the  court  there  was  no  exception,  and  there  can  be  no 
question  for  appeal  arising  therefrom.  Section  626, 
Horner's 'R.  S.  1897;  Chicago,  etc.,  R.  W.  Go.  v.  Jfc- 
Beth,  149  Ind.  78;  Lime  City,  etc..  Savings  Ass^n  v. 
Black,  136  Ind.  544;  Butler  v.  Thomburgh,  141  Ind. 
152;  Hedfick  v.  Whitehorti,  145  Ind.  642;  Johnson  v. 
Eberhart,  140  Ind.  210;  Fletcher  v.  Waring,  137  Ind. 
159.  Having  had  his  relations  to  the  case  cut  off  be- 
fore the  offer  of  the  motion  for  a  new  trial  or  the 
tendering  of  the  bill  of  exceptions  he  had  no  author- 
ity to  take  further  steps,  and  those  proposed  were  en- 
titled to  no  recognition.  The  bill  of  exceptions  not 
having  been  tendered  to  the  judge  until  after  the 
close  of  the  term,  and  no  time  beyond  the  term  hav- 
ing been  obtained,  it  came  too  late.  Section  626,  Hor- 
ner's R.  S.  1897;  Marshall  v.  Beeber,  53  Ind.  83; 
Whiteworth  v.  Sour,  57  Ind.  107;  Elliott's  App.  Pro., 
sections  800,  801,  and  authorities  there  cited. 

It  may  be  said,  however,  that  the  filing  of  the  mo- 
tion for  a  new  trial  would  carry  the  exceptions  over 
until  it  was  ruled  upon.  The  motion  and  its  grounds 
not  being  before  us,  we  cannot  say  that  it  was  not 
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properly  rejected  as  presenting  no  legal  ground  for 
a  new  trial.  The  exceptions  reserved  by  the  proposed 
bill  of  exceptions,  relating  alone  to  the  evidence,  and 
the  petition  failing  to  show  that  the  motion  for  a  new 
trial  presented  as  grounds  for  a  new  trial  any  of  the 
rulings  so  excepted  to,  we  cannot  say  that  the  peti- 
tioner was  harmed  by  the  refusal  to  entertain  the 
motion,  or  that  such  exceptions  would  become  avail- 
able. The  motion  may  have  related  to  none  of  such 
rulings,  and  such  rulings  could  only  be  made  avail- 
able upon  a  motion  for  a  new  trial.  Stamer  v.  StatCy 
ex  rel.j  61  Ind.  360;  Rousseau  v.  Corey ^  62  Ind.  250;  Con- 
ner V.  Town  of  MarioUy  112  Ind.  517;  Brofwn  v.  States 
140  Ind.  374. 

An  objection  to  the  petition  as  fatal  as  any  we  have 
stated  is  that  it  is  not  shown  that  the  steps  sought  to 
be  enforced  in  the  divorce  case  are  with  a  view  to 
an  appeal.  The  statute  expressly  provides  that  the 
writ  of  mandate  "shall  issue  from  the  Supreme  Court 
only  when  necessary  for  the  exercise  of  its  functions 
and  powers,'^  section  1167,  Horner's  R.  S.  1897.  The 
"functions  and  powers"  of  this  court  would  be  neces- 
sarily involved  only  when,  by  the  failure  of  the  trial 
judge,  the  parties  would  be  prevented  from  perfect- 
ing a  desired  appeal.  The  petition  is  insufficient,  and 
the  demurrer  is  sustained. 
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State,  ex  rel.  Cutter,  v,  Eamhan,  Trustee, 

ET  AL. 
[No.  18,522.    FUed  November  2,  1898.] 

Highways. — Repairs, — Road  SupervUor.^Mandamtu. — The  statute  

imposes  upon  a  road  supervisor  the  duty  of  keeping  the  highways  }^^  ^ 

in  his  distriot  in  good  repair,  and  any  person  having  an  interest  in  167  684 

the  matter  can,  as  relator,  maintain  an  action  in  mandamus  requir-  Iffii^-io? 

ing  him  to  perform  such  duty.    pp.  4O8-4.II,  ^^  ®* 

Mandamus. — Defejise. — The  fact  that  a  party  is  liable  to  indictment 
and  punishment,  or  to  a  penalty  or  forfeiture  which  may  be  recov- 
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ered  in  a  civil  action  for  his  failure  or  refusal  to  perform  a  dutf 
imposed  by  law,  does  not  constitute  any  defense  to  the  issuing  of  a 
writ  of  mandamus  to  compel  the  performance  of  such  duty.  p.  4.II, 

HiaHWAYS. — Repairs, — Bond  Supervisor, —  Mandamus, —  Petition, — 
Sufficiency, — An  allegation  in  a  petition  for  a  writ  of  mandate  to 
compel  a  road  supervisor  to  repair  a  highway  that  the  road  is  in  an 
almost  impassable  condition  by  reason  of  its  being  washed  into  g^- 
leys,  and  the  deposit  of  driftwood,  stones  and  other  debris  thereon  by 
heavy  rains,  and  has  so  remained  for  more  than  twelve  months 

.  last  past  is  sufficient  to  show  that  the  highway  was  in  the  condition 
alleged  when  the  action  was  commenced,  and  it  was  not  necessary 
to  allege  that  the*  adjacent  landowner  had  not  removed  the  alleged 
obstructions,    pp.  41I-4IS, 

From  the  Ohio  Circuit  Court.    Reversed. 
J.  B.  Coles  and  O.  B.  Hally  for  appellant 
Rodman  L.  Davis  and  John  L.  Davis^  for  appellees. 

Monks,  J. — ^This  action  was  brought  by  appellant 
to  compel,  by  writ  of  mandamus,  appellee  Obertate,  a 
road  supervisor,  to  repair  a  part  of  a  certain  highway 
in  his  road  district,  and  appellee  Kamman,  trustee  of 
said  township,  to  sue  said  Obertate  for  the  statutory 
penalty  for  his  failure  to  keep  said  highway  in  re- 
pair. An  alternative  writ  was  issued,  and  appellees 
each  moved  to  quash  the  same,  and  also  filed  a  de- 
murrer for  want  of  facts,  to  the  petition  for  the  alter- 
native writ.  The  motions  to  quash  the  alternative 
writ  and  the  demurrers  to  the  petition  were  sustaiaed 
by  the  court. 

The  errors  assigned  call  in  question  said  rulings  of 
the  court  below.  If,  under  the  statutes,  it  rests  in  the 
discretion  of  road  supervisors  whether  they  keep  the 
highways  in  the  road  districts  in  repair,  it  is  concluded 
that  the  demurrers  and  motions  of  appellees  were 
properly  sustained.  Section  6818,  Burns'  R.  S.  1894 
(5068,  Horner's  R.  S.  1897),  provides,  among  other 
things,  that  the  road  supervisors  "Shall  carry  into 
effect  all  orders  of  the  trustee  of  the  township  in 
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which  the  road  district  is  situated,  touching  the  high- 
ways and  bridges  therein  and  keep  the  same  in  good 
repair."  Section  6828,  Burns'  R.  S.  1894  (5077,  Hor- ' 
ner's  B.  S.  1897),  provides  that  "Such  supervisor, 
within  ten  days  after  the  receipt  of  any  money  which 
he  is  not  required  to  pay  over  to  the  township  trus- 
tee, shall  proceed  to  employ  laborers  to  repair  the 
highways  in  his  district,  but  shall  not  pay  more  to 
such  laborers  than  is  customary  in  his  district  for 
similar  purposes,  and  such  supervisor  shall  attend 
such  repairs,  but  in  no  case  shall  such  supervisor  ne- 
glect to  repair  such  highways,  and  if  such  labor  and 
tax,  or  labor  where  no  tax  has  been  assessed,  shall  be 
insufficient  therefor,  he  shall  call  out  the  hands  in 
his  district  to  complete  such  repairing;  and  if  any 
person  so  called  out  shall  refuse  to  work,  he  shall  be 
liable  to  pay  the  commutation  money  therefor,  and 
it  shall  be  the  duty  of  the  supervisor  to  bring  suit  for 
the  same  as  provided  in  this  act."  Section  6838, 
Burns'  R.  S.  1894  (5088,  Horner's  R.  S.  1897),  provides, 
that  "in  case  such  supervisor  shall  fail  to  use  due  dili- 
gence in  keeping  the  highways  of  his  district  in  good 
repair,  under  the  regulations  herein  prescribed,  *  * 
for  every  such  offense  he  shall  forfeit  the  sum  of  ten 
dollars,  to  be  recovered  before  any  justice  of  the 
county,  in  the  name  of  the  township,  by  the  trustee 
of  such  township,  and  all  sums  so  recovered  shall  be 
for  the  benefit  of  the  district  for  which  such  super- 
visor was  elected  or  appointed,  and  such  trustee  shall 
bring  suit  within  three  days  after  receiving  any  in- 
formation of  any  such  forfeiture." 

These  sections  of  the  statute  plainly  impose  upon 
a  road  supervisor  the  duty  to  keep  the  highways  in 
his  district  in  good  repair,  and  he  is  authorized  to 
call  out  the  hands  of  the  district  to  complete  the  re- 
pairing if  the  labor  and  tax  are  insufficient  therefor. 
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If  a  highway  is  out  of  repair,  the  statutes  require  that 
he  place  the  same  in  good  repair.  The  plan  and  manner 
of  making  the  repairs,  and  the  material  used  in  mak- 
ing the  same  may  rest  in  his  discretion;  but  his  duty 
to  put  the  same  in  good  repair  is  a  public  duty,  and  is 
imperative,  and  not  discretionary.  Under  such  cir- 
cumstances, if  the  law  furnishes  no  other  adequate 
remedy,  mandamus  will  lie;  and  any  person  having 
an  interest  in  the  matter  can,  as  relator,  maintain  the 
action.  Hende^^son  v.  8tat€y  ex  rel.,  53  Ind.  60,  63,  and 
cases  cited;  Holliday  v.  Henderson,  67  Ind.  101,  107; 
Hamilton  v.  State,  ex  rel.,  8  Ind.  452 ;  Wampler  v.  State, 
ex  rel.,  148  Ind.  557,  563,  664;  Manor,  Auditor,  v.  State, 
149  Ind.  310,  313,  and  cases  cited;  Larhin  v.  Harris,  36 
Iowa  93;  Patterson  v.  Tail,  43  Iowa  142;  People  v.  Ciiy 
of  Bloomington,  63  111.  207;  Hammar  v.  City  of  Coving- 
ton, 3  Mete.  (Ky.)  494;  People  y-  Thompson,  32  Hun  93; 
Borough  of  Uniontoum  v.  Com.,  34  Pa.  293;  14  Am  & 
Eng.  Enoy.  of  Law,  166,  167;  7  Lawsons  Rights,  Rem- 
edy &  Prac,  section  4031;  Dane  v.  Derby,  54  Me.  95,  89 
Am.  Dec.  733. 

In  Borough  of  Uniontown  v.  Com.,  supra,  it  was 
held  that  as  the  borough  was  of  common  right 
bound  to  keep  its  streets  in  repair,  it  could  be  com- 
pelled to  do  so  by  mandamus.  In  LarJcin  v.  Harris, 
supra,  and  in  Patterson  v.  Vail,  supra,  it  was  held  that, 
as  it  was  the  duty  of  a  road  supervisor  to  remove  all 
obstructions  from  a  highway,  and  keep  the  same  in  re- 
pair, mandamus  was  the  proper  remedy  to  compel  him 
to  perform  this  duty. 

Appellees  insist  that  if  they  failed  to  keep  the  high- 
way in  repair,  as  alleged,  they  were  liable  to  a  fine 
of  not  less  than  $5  nor  more  than  |100  each,  under 
the  provisions  of  section  2148,  Burns'  R.  S.  1894  (2061, 
Homer's  R.  S.  1897),  and  that  this  constituted  an  ade- 
quate legal  remedy,  and  therefore  mandamus  would 
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not  lie.  The  fact  that  a  party  is  liable  to  indict- 
ment and  punishment,  or  to  a  penalty  op  forfeiture, 
which  may  be  recovered  in  a  civil  action  for  his  fail- 
ure or  refusal  to  perform  a  duty  imposed  by  law,  does 
not  constitute  any  objection  to  the  granting  of  the 
writ,  for  the  reason  that  such  proceedings  cannot 
compel  the  performance  of  olBBicial  duty,  and  there- 
fore such  remedies  are  not  adequate.  People  v.  Mayor , 
etc. J 10  Wend.  395,  398,  and  cases  cited;  Calif orniay  etc., 
B.  B.  Co.  V.  Central  Pacific  B.  B.  Co.,  47  Cal.  528, 
531;  Babcock  v.  Ooodrich,  47  Cal.  488,  508;  Fremont 
V.  Crippen,  10  Cal.  215,  70  Am.  Dec.  711;  State  v. 
Holliday,  8  N.  J.  L.  205;  In  re  Trenton  Water  Power 
Co.,  20  N.  J.'  L.  659,  660;  State  v.  Wright^  10  Nev. 
176;  State  v.  North  Eastern  B.  B.  Co.,  9  Richardson 
Law  247,  67  Am.  Dec.  551;  LaOrange  v.  State  IVeas- 
urer,  24  Mich.  469;  People  v.  State  Treasurer ,  23  Mich. 
499;  Tawas,  etc.,  B.  B.  Co.  v.  Iosco,  Circuit  Judge, 
44  Mich.  479,  7  N.  W.  65;  14  Am.  &  Eng.  Ency.  of  Law, 
102,  103,  and  cases  cited  in  note  4,  p.  103.  So  far  as 
State  V.  Yanty  134  Ind.  121,  holds  to  the  contrary  it  is 
overruled. 

It  is  next  insisted  by  appellees  that  it  is  not  averred 
that  the  adjacent  landowner  ha4  not  removed  the  al- 
leged obstruction  to  the  highway,  as  it  was  his  duty  to 
do  under  the  statute.  It  is  alleged  in  the  petition  and 
alternative  writ :  "Which  part  of  said  road  ♦  ♦  ♦ 
is  in  an  almost  impassable  condition  by  reason  of  its 
being  washed  into  gulleys,  and  the  deposit  of  drift- 
wood, stones  and  other  debris  thereon,  by  heavy  rains, 
and  has  so  remained  for  more  than  twelve  months  last 
past."  It  is  clear  from  this  allegation  that  the  high- 
way was  in  the  condition  alleged  when  the  action  was 
commenced,  and  had  been  in  that  condition  for  more 
than  twelve  months  before.  Even  if  the  alleged  gul- 
leys were  not  an  obstruction  of  the  highway  within  the 
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meaning  of  section  6831,  Burns'  R.  S.  1894  (5080,  Hor- 
ner's R.  S.  1897),  which  we  need  not  and  do  not  decide, 
yet  it  was  .the  duty  of  the  supervisor  to  keep  said 
highway  in  repair,  and  if  the  adjacent  landowners 
failed  to  remove  obstructions  as  required  by  said  sec- 
tion, it  was  the  duty  of  the  appellee  Obertate,  as  su- 
pervisor, to  have  it  done.  Borough  of  Vniontoum  v. 
Com.,  supra.  If  he  had  no  funds,  and  if  he  could  not 
give  receipts  for  labor  on  the  highway,  under  section 
6834,  Burns'  R.  S.  1894  (5084,  Horner's  R.  S.  1897),  then 
it  was  his  duty  to  call  out  the  hands  in  the  district  as 
provided  in  section  6828  (5077),  supra. 

Appellees  cite  Mayor,  etc.,  v.  Roberts,  34  Ind.  471,  as 
holding  the  contrary;  but  that  case  is  not  in  point 
here,  as  it  only  holds  that  whether  an  improvement 
shall  or  shall  not  be  made,  and  paid  for  out  of  the 
general  fund  in  the  treasury  of  the  city,  is  a  matter  in 
which  the  judgment  of  the  city  council  cannot  be  re- 
viewed by  the  courts  in  a  proceeding  by  mandamus, 
for  the  reason  that  courts  cannot  review  the  discretion 
of  such  bodies  by  mandate.  Section  6838  (5088),  supra, 
provides  that  the  township  trustee  shall  bring  suit 
within  three  days  after  receiving  notice  of  the  fail- 
ure of  the  supervisor  to  use  due  diligence  to  keep  the 
highways  of  his  di'strict  in  repair.  The  allegation 
that  the  said  highway  has  been  in  the  condition  al- 
leged, and  on  that  account  almost  impassable  for  more 
than  one  year,  was  sufficient  to  show  that  the  super- 
visor had  failed  to  use  "due  diligence  in  keeping  the 
highways  of  his  district  in  good  repair."  This  statute 
is  peremptory  and  no  discretion  is  left  to  the  trus- 
tee. Mandamus  will,  therefore,  lie  to  compel  the  per- 
formance of  such  duty.  It  is  suggested  in  State  v. 
Yant,  supra,  on  p.  127,  that  such  a  remedy  might  be 
proper. 

The  assignment  of  errors  presents  no  question  as  to 
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the  right  to  compel  the  supervisor  and  trustee,  respect- 
ively, to  perform  said  duties  in  the  same  action^  and 
we  decide  nothing  as  to  that  question.  The  facts  al- 
leged in  the  petition  and  alternative  writ  make  a 
prima  facie  case  for  a  writ  of  mandamus,  and  if  any 
fact  exists  on  account  of  which  a  peremptory  writ 
should  not  be  issued,  the  same  must  be  set  up  by  way 
of  return  to  the  alternative  writ.  Judgment  reversed, 
with  instructions  to  overrule  the  demurrer  to  the  pe- 
tition and  to  overrule  the  motion  to  quash  the  alter- 
native writ,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


The  Indiana  Mutual  Building  and  Loan  Assooi-       JJJ  Jgj 
ATiON,  No.  2,  V.  Crawley  et  al.  \^L-^ 

[No.  ld,421.     Filed  November  8,  1898.] 

Pleading.— Counterclaim. — A  counterclaim  is  not  a  defense  to  a 
plaintiff's  action »  but  is  a  cross-action  by  the  defendant,  and  it  must 
state  facts  sufficient  in  law  to  constitute  a  cause  of  action,  or  it  wiU 
be  held  bad  on  demurrer,    pp.  417,  4 IS. 

Sake. —  Answer. —  Counterclaim, —  A  pleading  cannot  perform  the 
office  both  of  answer  and  counterclaim,    p,  418. 

Same. — Building  and  Loan  Association. — Foreclosure  of  Mortgage.^^ 
Answer. —Counterclaim. — A  p%ading  in  defense  of  an  action  to 
foreclose  a  building  and  loan  mortgage  which  admits  the  execution 
of  the  mortgage  and  the  delinquency  of  defendant  in  his  payments 
thereon  and  alleges  that  defendant  has  paid  a  certain  amount  upon 
the  stock  borrowed  on,  that  he  is  entitled  to  have  the  stock  canceled 
and  the  proceeds  thereof  including  six  per  cent,  interest  thereon 
applied  as  a  credit  on  his  loan  is  not  good  either  as  an  answer  or 
counterclaim,    p.  418. 

Same. — Building  and  Loan  Association. —  Foreclosure  of  Mortgage. — 
Answer. — Usury. — An  answer  to  a  complaint  in  foreclosure  of  a 
mortgage  given  to  a  building  and  loan  association  which  alleges 
that  by  the  terms  of  the  note  and  mortgage  a  greater  rate  of  inter- 
est was  oontracted  for  than  allowed  by  law;  that  the  portion  thereof 
called  premium  was  not  to  be  paid  for  a  preference  in  procuring 
said  loan ;  that  defendant  had  paid  $55.60  in  excess  of  the  le^al  rate ; 
and  asking  that  this  amount  be  recouped  against  any  sum  foimd 


414  SUPREME  COURT  OP  INDIANA, 


The  Indiana,  etc.,  Ass'n,  No.  2,  v.  Crawley  et  al, 

due  plaintiff  does  not  state  facts  sufficient  to  show  payment  l^ 
defendant  of  any  usurious  interest,    pp.  418-421, 

Prom  the  Sullivan  Circuit  Court.    Reversed. 

Robert  W.  McBride,  Caleb  S.  Denny^  W.  W.  Lawry 
and  O.  B.  Harris^  for  appellant. 
William  T.  Douthitty  for  appellees. 

Jordan,  J. — Appellant,  as  the  plaintiff  below,  com- 
menced this  action  to  recover  a  judgment  upon  a  note, 
and  to  foreclose  a  mortgage.  The  note  was  executed 
alone  by  the  appellee,  Charles  E.  Crawley,  and  the 
mortgage  to  secure  it  was  executed  by  him  and  his 
wife.  The  complaint  alleges  that  the  plaintiff  is  a 
mutual  building  and  loan  association,  organized  un* 
der  the  laws  of  the  state  of  Indiana;  that  the  defend- 
ant, Charles  E.  Crawley,  upon  the  26th  day  of  Octo- 
ber, 1892,  by  his  note,  bearing  date  of  October  1,  1892, 
promised  to  pay  to  plaintiff  |1,200  with  attorney's 
fees, 'and  6  per  cent,  interest  per  annum,  and  4  per 
cent,  premium  per  annum  thereon,  together  with 
monthly  dues  upon  twelve  shares  of  stock  at  the  rate 
of  $9.60  upon  said  shares,  all  of  which,  interest,  pre- 
mium and  dues,  it  is  averred,  are  payable  monthly,  on 
or  before  the  last  Saturday  |n  each  month,  at  the  of- 
fice of  said  association  at  Indianapolis,  Indiana. 

The  complaint  also  alleges  that  at  the  time  of  the 
execution  of  the  note,  the  defendant,  Charles  E. 
Crawley,  pledged  to  the  plaintiff,  as  collateral  secur- 
ity for  the  payment  of  the  note,  the  said  shares  of 
stock  which  he  held  in  the  association,  and,  as  fur- 
ther security,  that  he  and  his  wife  executed  the  mort- 
gage upon  the  real  estate  therein  described,  etc.  The 
complaint  alleges  that  by  the  terms  and  stipulations 
of  said  mortgage,  the  failure  of  the  defendant,  Craw- 
ley, to  pay  for  a  period  of  three  months  any  install- 
ment of  interest,  premium  or  dues,  or  for  a  failure 
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for  sixty  days  after  they  became  due  to  pay  the  pre- 
miums for  insurance,  or  taxes,  would  authorize  the 
plaintiff  to  declare  the  said  note  due,  and  that  the 
same,  upon  such  default,  would  become  due  and  col- 
lectible. The  default  of  the  defendant,  Charles  E. 
Crawley,  for  a  period  of  four  months  in  the  payment 
of  installments  of  dues,  interest,  premium  and  taxes, 
is  alleged;  and  by  reason  of  such  default  the  plaintiff, 
it  is  averred,  avails  itself  of  its  right  or  option,  un- 
der the  mortgage,  to  declare  the  entire  debt  due,  in- 
cluding principal,  interest  and  premium,  etc.  It  is 
alleged  that  the  stock  pledged  by  the  defendant  as 
security  is  worth  $445.62  and  no  more,  and  plaintiff 
offers  to  allow  and  apply  said  stock  to  that  amount  in 
payment  of  the  debt.  A  judgment  is  demanded  for 
J2,000,  and  for  a  cancelation  of  the  stock,  and  a  fore- 
closure'of  the  mortgage,  etc.  Copies  of  the  note  and 
mortgage  are  filed  as  exhibits  with  the  complaint. 
The  note  in  suit,  as  disclosed  by  the  exhibit  filed,  is 
as  follows:  "No — .  First  Mortgage  Note.  Non-ne- 
gotiable. Indianapolis,  Ind.,  October  1,  1892.  For 
value  received,  I  promise  to  pay  to  the  No.  2  Indiana 
Mutual  Building  and  Loan  Association,  a  corporation 
duly  organized  under  the  laws  of  the  state  of  In- 
diana, the  sum  of  twelve  hundred  dollars,  and  reason- 
able attorney's  fees,  with  six  per  cent,  interest  per 
annum  and  four  per  cent,  premium  per  annum  there- 
on, from  date  until  paid,  and  monthly  dues  as  pro- 
vided in  the  by-laws  of  said  association;  all  payable 
monthly,  on  or  before  the  last  Saturday  of  each 
month.  Principal,  interest,  premium  and  dues  pay- 
able at  the  office  of  the  said  association  at  Indian- 
apolis, Ind.,  all  without  any  relief  from  valuation  and 
appraisement  laws.  Any  failure  to  pay  the  monthly 
dues,  interest  or  premium  when  due,  shall  make  prin- 
cipal, interest  and  premium  at  once  due,  and  any 
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waiver  of  the  right  to  enforce  the  same  shall  not  pre- 
vent the  payee  from  enforcing  the  right  upon  any  re- 
currence of  the  default.  The  shares  of  stock  in  the 
said  associatipn  held  by  the  undersigned,  as  shown 
by  certificate  of  stock  No.  3,360,  are  hereby  transferred 
and  pledged  to  it  as  collateral  security  for  the  per- 
formance of  the  conditions  of  this  obligation,  and  of 
the  mortgage  securing  the  same.  Charles  E.  Craw- 
ley." 

The  defendant  Charles  E.  Crawley  separately  an- 
swered the  complaint,  his  answer  containing  two 
paragraphs,  the  first  being  a  general  denial.  A  de- 
murrer was  sustained  to  the  second,  and  subsequently 
he  filed  an  additional  third  and  fourth  paragraphs  to 
his  answer  and  also  filed  an  amended  second  para- 
graph. Appellant  demurred  to  each  of  these  for  in- 
suflBiciency  of  facts.  The  court,  over  the  exceptions 
of  appellant,  overruled  this  demurrer  to  each  para- 
graph and  appellant  replied  by  a  general  denial.  Un- 
der the  issues  as  joined,  a  trial  by  the  court  resulted 
in  appellant  obtaining  a  judgment  against  Charles 
E.  Crawley  for  $684.60,  and  a  foreclosure  of  the  mort- 
gage against  all  of  the  appellees;  and  it  was  further 
adjudged  by  the  court  that  the  building  and  loan 
stock  set  up  in  the  complaint  be  canceled  and  forfeited 
to  the  plaintiff. 

The  error  discussed  by  appellant,  and  principally 
relied  on  by  it  for  a  reversal,  is  the  overruling  of  its 
demurrer  to  each  of  the  three  paragraphs  of  the  an- 
swer. The  third  paragraph  of  the  answer,  in  part,  is 
as  follows:  "The  defendant  Charles  E.  Crawley,  tor 
additional  third  paragraph  of  his  separate  answer, 
and  for  counterclaim  against  the  plaintiff,  says  that 
he  admits  the  execution  of  the  note  and  mortgage  sued 
on,  and  says  that  the  same  were  given  in  consider- 
ation of  a  loan  of  $1,200,  made  by  plalntiflF  to  this  de- 
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fendant  on  October  26,  1892.'^  The  paragraph  then 
proceeds  to  aver  that  the  plaintiff  ^^s  a  building  and 
loan  association  organized  and  doing  business  under 
the  laws  of  Indiana,  and  as  such  association  it  issued 
to  the  defendant  the  shares  of  stock  mentioned  in  the 
complaint;  that  the  defendant  has  paid  on  the  said 
twelve  shares  of  stock  $422.40  and  is  entitled  to  inter- 
est on  said  dues  at  the  rate  of  six  per  cent,  per  annum 
for  twenty-five  months,  which  interest  amounts  to 
$54.86,  making  in  all,  $477.26.  Defendant  says  that  he 
is  entitled  to  have  his  said  stock  canceled  and  applied 
as  a  credit  on  said  loan."  The  paragraph  closes  with 
a  demand  for  judgment  for  $477.26,  and  for  a  cancel* 
ation  of  said  stock.  It  will  be  seen  that  in  the  para- 
graph in  question  the  defendant  expressly  admits  the 
execution  of  the  note  and  mortgage,  and  that  the  con- 
sideration therefor  was  a  loan  of  $1,200.  It  is  also 
alleged  that  the  plaintiff  is  a  building  and  loan  asso- 
ciation organized  and  doing  business  under  the  laws 
of  the  State,  and  as  such  association  it  issued  to  the 
defendant  the  building  and  loan  stock  mentioned  in 
the  complaint.  The  only  averment  of  facts  in  addi- 
tion to  those  mentioned  above  is  that  defendant  has 
paid  on  his  stock  $422.40  as  dues,  and  the  pleading 
then  states,  as  a  cfonclusion,  that  he  is  entitled  to  six 
per  cent  interest  per  annum  on  said  dues  for  twenty- 
five  months;  and  the  pleader  further  concludes  that 
the  defendant  is  also  entitled  to  have  his  stock  can- 
celed, and  the  sum  of  $477.26  applied  as  a  credit  on 
his  loan. 

The  pleading  certainly  is  not  good  as  a  counter- 
claim, for  it  states  no  such  facts  as  would  entitle 
defendant  to  a  recovery  against  the  plaintiff.  A 
counterclaim,  as  our  decisions  affirm,  is  not  a  de- 
fense to  a  plaintiff's  action,  but  it  is  a  cross-action 
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by  the  defendant;  and  it  must  state  facts  sufficient  in 
law  to  constitute  a  cause  of  action;  otherwise  it  will 
be  held  bad  on  demurrer.  Neither  can  such  a  plead- 
ing perform  the  office  of  both  an  answer  and  coun- 
terclaim. The  defendant  does  not  deny,  in  this  para- 
graph, that  he  is  a  delinquent  borrowing  member  of 
the  association,  but  by  his  silence  in  this  respect  he 
tacitly  admits  that  he  is^  as  the  complaint  alleges, 
and  that  his  stock  is  pledged  as  a  security  for  the 
loan.  It  cannot  be  successfully  contended  that  the 
paragraph  alleges  facts  that  would  entitle  the  de- 
fendant to  avail  himself  of  the  provisions  of  section 
4460,  Bums'  R.  S.  1894;  being  the  section  of  the  stat- 
ute relating  to  the  repayment  by  a  borrowing  mem- 
ber of  a  building  and  loan  association  of  his  loan,  and 
his  right  to  withdraw  and  secure  a  cancelation  of  his 
stock.  The  paragraph,  if  considered  as  an  answer,  is 
bad,  at  least,  for  the  reason  that  it  is  pleaded  as  a 
complete  defense  to  the  cause  of  action,  while  the 
facts  alleged  therein,  if  sufficient  in  any  respect, 
could  only  avail  the  defendant  as  a  partial  defense. 
Viewed,  then,  either  as  an  answer  or  a  counter- 
claim, the  paragraph  is  not  sufficient  to  withstand  a 
demurrer. 

The  appellee,  as  stated  by  his  counsel  in  his 
brief,  relied  upon  the  additional  fourth  paragraph 
of  the  answer  to  operate  as  a  plea  of  usury.  By  this 
paragraph  the  defendant  also  expressly  admits  the 
execution  of  the  note  and  mortgage  in  suit,  and  says 
that  the  consideration  thereof  was  the  loan  of  $1,200 
mentioned  in  the  complaint.  It  is  then  alleged  that 
by  the  "terms  of  the  note  and  mortgage  a  greater  rate 
of  interest  was  contracted  for  than  that  allowed  by 
law,  to  wit,  ten  per  cent.,  six  per^cent.  of  which  was 
called  interest  and  four  per  cent,  premium."  The  an- 
swer then  alleges  that  the  note  "is  a  usurious  and  un- 
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lawful  contract;  that  the  said  four  per  cent,  called 
premium,  was  not  to  be  paid  for  a  prefence  in  pro- 
curing said  loan,  but  the  whole  of  said  ten  per  cent, 
was  charged  without  bidding  for  said  money."  The 
paragraph  then  ends  with  the  following  averment: 
^'Said  defendant,  before  the  bringing  of  this  suit,  was 
required  to  pay,  on  the  account  of  interest  on  said 
loan,  the  sum  of  $373.60,  which  is  $55.60  in  excess  of 
the  legal  rate." 

The  prayer  is  that  this  amount  be  recouped  against 
any  sum  found  due  the  plaintiff.  By  this  paragraph 
the  pleader  apparently  attempts  to  raise  the  question 
of  appellant's  right  to  charge  a  premium  upon  a 
loan  of  money  to  a  member  of  the  association  in  the 
absence  of  any  bidding  for  a  preference  in  procuring 
such  a  loan,  as  provided  under  section  4449,  Burns'  R. 
S.  1894.  But  the  only  thing  tending  to  show  that  the 
four  per  cent,  premium  in  controversy  is  not  in  the 
nature  of  a  bonus,  bid  by  the  defendant  as  a  prefer- 
ence in  obtaining  his  loan,  is  the  averment  of  the 
pleader,  "that  the  said  four  per  cent  per  annum, 
called  ^premium,'  was  not  to  be  paid  for  a  preference 
or  priority  in  procuring  said  loan,  but  the  whole  of 
said  ten  per  cent  was  charged  without  bidding  for 
said  money."  Section  4449,  svpra,  provides,  "The  by- 
laws of  the  association  shall  prescribe  the  manner  of 
awarding  loans  to  its  members,  the  time  or  times 
when  the  premium,  if  any,  shall  be  paid,  the  rate  of 
interest  to  be  charged  not  exceeding  the  then  legal 
contract  rate,  ♦  ♦  ♦  or  such  association  may 
provide  in  its  by-laws  that  the  loans  shall  be  made 
to  the  members  of  the  association  who  shall  bid  the 
highest  premiums  for  the  preference  or  priority  in 
procuring  loans  (the  premium  to  be  payable  at  one 
time  or  installments),  etc."  The  eighth  section  of  the 
building  and  loan  law,  being  section  4451,  Burns'  R. 
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8,  1894  (3414,  Horner's  R.  S.  1897),  provides  that  no 
premium  in  addition  to  the  interest  on  any  loan 
shall  be  deemed  to  be  usurious,  and  it  is  provided 
that  the  same  may  be  collected.  If  the  four  per  cent, 
which  the  defendant  agreed  to  pay  was  not  legally  ex- 
acted, but  was  simply  an  attempt  to  evade  the  law 
against  usury,  the  burden  was  on  the  defendant  to 
disclose  such  illegality  by  the  averment  of  facts,  and 
not  by  bare  assertions. 

If  the  plaintiff  had  not  adopted  by-laws  relative  to 
awarding  loans,  and  controlling  the  matter  of  pre- 
miums upon  the  same,  as  authorized  by  section  4449, 
supra,  such  facts  ought  to  have  been  disclosed  by  the 
pleadings.  If  the  plaintiff  had  adopted  such  by-la w«, 
but  had  failed  to  conform  to  them  in  making  the  loan 
to  the  defendant,  then  that  fact  ought  to  have  been 
shown.  Again,  if  the  premium  in  dispute  is  but  a 
guise  to  cover  up  an  illegal  charge,  the  payment  of 
which  the  plaintiff  has  exacted  from  the  defendant, 
then  the  amount  which  the  latter  has  paid  upon  such 
premium,  or  which  has  been  reserved  by  the  former, 
should  be  shown  in  order  to  authorize  a  recoupment. 
The  only  averment  as  to  payment  is  that  "before  the 
bringing  of  this  suit  the  defendant  did  pay  on  ac- 
count of  interest  on  said  loan  the  sum  of  $373.60." 
This  amount,  the  pleader  states  as  a  conclusion,  was 
155.60  in  "excess  of  the  legal  rate."  The  note  in  suit, 
upon  its  face,  only  professes  to  draw  six  per  cent,  in- 
terest, and,  if  the  defendant  paid  usurious  interest,  it, 
under  the  circumstances,  must  have  resulted  from 
his  paying  what,  as  is  claimed,  was  an  illegal  pre- 
mium. 

Under  the  limited  facts,  as  they  are  stated  in  the 
paragraph  in  question,  this  feature  of  the  case  is  left 
to  conjecture.  The  defendant  relied  upon  a  charge  of 
usury  to  entitle  him  to  the  recoupment  which  he  seem- 
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ingly  demanded  under  the  provisions  of  section  7046, 
Bums'  R.  S.  1894.  Consequently,  upon  his  theory 
that  the  premium  in  dispute  was  unlawful,  he  was 
required  to  show  that  fact  by  his  pleading,  and  fur- 
ther to  disclose  that  he  had  paid,  in  whole  or  in  part, 
the  money  which  the  plaintiff  had  unlawfully  exacted. 
Stripped  of  the  conclusion  that  the  amount  of  $55.60 
was  in  excess  of  the  legal  rate,  it  may  be  said  that 
there  are  no  facts  going  to  show  the  payment  by  the 
defendant  of  any  usurious  interest.  It  is  elementary 
that  a  pleading  must  state  facts,  not  conclusiona  El- 
liott's Qenl.,  Prac,  section  425.  The  question  as  here 
presented  is  one  relative  to  good  pleading,  not  what 
the  appellee  might  be  permitted  to  prove  under  proper 
pleadings  and  facts  assailing  the  methods  of  the  plain- 
tiflf  in  regard  to  the  loan  in  controversy. 

The  second  amended  paragraph  of  the  answer, 
which  is  improperly  termed  by  the  pleader,  "a  coun- 
ter claim,"  is  so  replete  with  evidence,  conclusions 
and  verbosity  that  it  is  difficult  to  ascertain  upon 
what  particular  theory  it  proceeds.  If  it  is  intended 
to  operate  as  a  defense  of  partial  payment  of  the  cause 
of  action,  it  ought  to  be  held  bad  upon  demurrer,  for 
the  reason,  at  least,  that  it  is  not  limited  as  a  partial 
defense  but  professes  to  answer  the  entire  complaint. 
The  court  erred  in  overruling  appellant's  demurrer 
to  the  third  and  fourth  additional  paragraphs  of  the 
answer,  and  the  judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  instructions  to  the  court  to 
sustain  appellant's  demurrer  to  these  paragraphs  and 
to  grant  leave,  if  desired,  to  either  party  to  reform 
the  issue. 
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Selz,  Schwab  &  Company  et  al.  v.  Mayer  et  al. 

[No.  18,446.    Filed  NoTember  8,  1808.] 

Fabtnebship. — Dissolution. — Assignment  of  Interest  of  One  Partner. 
—  Consideration. —  Where  a  partnership  was  dissolved  and  one 
member  assigned  his  interest  therein  to  the  other  members  who 
composed  another  firm,  an  agreement  on  the  part  of  such  members 
to  pay  the  debts  of  the  dissolved  firm  and  to  cancel  an  indebtedness 
due  from  such  retiring  member  constituted  a  sufficient  considera- 
tion to  support  the  assignment,    pp.  42S-4S8. 

Same. — Creditors. — Equitable  Lien. — The  equitable  lien  of  creditors 
upon  the  assets  of  a  partnership  depends  upon  the  liens  of  the  part- 
ners, and  such  lien  may  be  waived  or  parted  with  by  the  partners. 
pp.  4S8,  4SB, 

Same. — Creditors, — Equitable  Lien. — A  sale  by  a  partner  of  his  inter- 
est in  the  partnership  property,  in  the  absence  of  fraud,  is  a  waiver 
of  his  lien  on  the  partnership  assets,  and  thereafter  the  creditors  of 
the  firm  cannot  avail  themselves  of  the  lien  for  the  satisfaction  of 
their  debts  against  the  partnership  assets,    p.  4^9. 

Special  Finding.— ^aud.— Burden  of  Proof.— Action  to  Set  Aside 
transfer  of  Property. — Where  it  was  alleged  in  a  complaint  to  set 
aside  a  mortgage  given  to  secure  preferred  creditors,  that  the  mort- 
gage was  made  with  intent  to  defraud  creditors,  the  burden  rested 
upon  plaintiff  to  show  fraud,  and  the  failure  to  find  such  fraudulent 
intent  is  equivalent  to  a  finding  that  there  was  no  fraudulent  intent 
p.  430. 

Same. — Venire  de  Novo. — Where  it  was  alleged  in  a  complaint  to  set 
aside  a  transfer  of  property  and  a  mortgage  made  thereon  to  secure 
preferred  creditors  that  the  transfer  and  mortgage  were  made  with 
a  fraudulent  intent  to  cheat,  hinder,  and  delay  creditors,  the  failiune 
to  find  such  fraudulent  intent  did  not  make  the  finding  defective 
so  as  to  require  plaintiff's  motion  for  a  venire  de  novo  to  be  awarded. 
P^4S1. 

From  the  Fulton  Circuit  Court    ^fflrme€L 

Harley  A.  Logariy  for  appellants. 
Leopold  M,  Lauevy  Cfiarles  P.  Drummond  and  Scan- 
tiel  Parker  J  forappelleea 

McCabe,  J. — ^The  John  V.  Farwell  Company,  the 
Durand  &  Kasper  Company,  the  Havens  Qeddes  Com- 
pany, and  Selz,  Schwab  &  Company,  being  four  several 
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corporations^  as  judgment  creditors  of  a  part  of  the  de- 
fendants, sued  the  appellees  to  compel  the  application 
of  x^ertain  assets  in  the  hands  of  the  defendants,  to  be 
applied  to  the  payment  of  the  plaintiffs'  several  judg- 
ments, to  set  aside  a  certain  mortgage  of  certain 
goods  as  fraudulent,  the  sale  of  the  property  mort- 
gaged, and  the  application  of  the  proceeds  to  the  pay- 
ment of  the  several  judgments  of  the  several  plain- 
tiffs, and  asking  the  appointment  of  a  receiver.  The 
issues  formed  upon  the  complaint  were  tried  by  the 
court,  resulting  in  a  special  finding  of  the  facts,  upon 
which  the  court  stated  conclusions  of  law  leading  to 
judgment  for  the  defendants.  The  conclusions  of  law 
and  the  trial  court's  refusal  to  award  a  venire  de  novo 
are  called  in  question  by  the  assignments  of  errors. 
All  of  the  plaintiffs  have  been  joined  as  appellants  in 
this  court,  but  all  of  them,  except  Selz,  Schwab  &  Co., 
having  been  notified,  have  declined  to  join  in  the  ap- 
peal. The  action  was  commenced  in  the  Marshall 
Circuit  Court  and  afterwards  the  venue  was  changed 
to  the  Fulton  Circuit  Court.  The  substance  of  the 
facts  found  is:  That  ^igmund  Mayer  and  Lambert 
Nussbaum,  both  of  Plymouth,  Marshall  county,  Indi- 
ana, for  many  years  prior  tp  February  28, 1896,  were  en- 
gaged in  business  at  said  Plymouth,  as  merchants,  un- 
der the  firm  name  of  Nussbaum  &  Mayer.  That  during 
said  time  they  established  a  general  store  in  the  vil- 
lage of  Marmont,  in  said  county,  and  in  the  year  1896 
took  as  a  partner  in  the  business  at  Marmont  one 
Henry  M.  Speyer,  said  business  in  said  town  being 
carried  on  under  the  firm  name  of  Nussbaum,  Mayer 
&  Company.  Said  firm  of  Nussbaum  &  Mayer,  of 
Plymouth,  furnished  all  the  capital  for  the  business 
at  Marmont,  and  that  firm  was  to  have  one-half  of  the 
profits  of  the  business  at  Marmont,  and  Speyer  the 
other  half.    Said  Speyer  was  to  superintend  and  man- 
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age  the  business  at  Marmont  in  consideration  of  his 
said  share  of  the  profits.  During  the  existence  of  said 
partnership  at  Marmont,  and  some  time  prior  to  Feb- 
ruary 28,  1896,  said  firm  of  Nussbaum,  Mayer  &  Com- 
pany became  indebted  to  the  plaintiff  the  John  V. 
Farwell  Company,  and  was  so  indebted  on  said  date  in 
the  sum  of  $1,390.20,  and  to  theDurand  &  Kasper Com- 
pany in  the  sumof|247. 89,  to  fielz,  Schwab  &  Company 
in  the  sum  of  $1,049.68,  and  to  the  Havens  &  Oeddes 
Company  in  the  sum  of  $299.41.  That  the  claims  of  said 
plaintiffs  were  afterwards,  but  before  the  bringing 
of  this  action,  reduced  to  judgment  in  the  Marshall 
Circuit  Court,  which  claims  are  unpaid.  That  on 
said  date  said  Nussbaum,  Mayer  &  Company's  as- 
sets consisted  of  a  stock  of  goods  of  the  value  of  be^ 
tween  $4,000  and  $5,000,  notes  and  accounts  due  the 
firm  of  about  |1,000,  and  of  real  estate,  consisting  of  a 
store  building  and  some  lots  of  the  value  of  about  $2,- 
000,  and  had  no  other  property.  That  said  firm  was 
then  indebted  for  borrowed  money  and  for  goods  in 
the  sum  of  |10,500,  and  was  insolvent  That  the  firm 
of  Nussbaum  &  Mayer,  of  Plymouth,  a  member  of  the 
firm  of  Nussbaum,  Mayer  &  Company,  of  ^  Marmont, 
on  said  date  had  assets,  consisting  of  real  estate, 
goods,  notes  and  accounts,  of  the  value  of  about 
$9,000,  and  was  indebted  for  borrowed  money  and  for 
goods  about  $lt3,000,  and  was  insolvent.  That  on 
said  date  said  Nussbaum  &  Mayer,  as  one  member^ 
and  said  Henry  M.  Speyer  as  the  other  member  of 
the  Marmont  firm,  entered  into  a  written  agreement 
of  dissolution  of  the  same,  providing  therein,  as  a 
consideration,  for  the  withdrawal  of  Speyer  there- 
from, the  assumption  by  Nussbaum  &  Mayer  of  all  in- 
debtedness of  said  firm  of  Nussbaum,  Mayer  &  Com- 
pany, and  the  surrender  and  satisfaction  of  the  in- 
debtedness of  about  $300  due  from  Speyer  to  the  firm 
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of  NuBsbaum,  Mayer  &  Company,  providing  in  said 
instrument  that  the  dissolution  was  not  to  take  ef- 
fect until  the  next  day,  February  29;  that  there  was 
no  other  consideration  for  such  dissolution.  That  on 
the  next  day,  February  29,  1896,  said  Henry  M. 
Speyer,  in  pursuance  of  said  contract,  transferred  to 
said  Nussbaum  &  Mayer  all  of  his  interest  in  the  as- 
sets of  the  firm  of  Nussbaum,  Mayer  &  Company  and 
retired  from  the  firm.  That,  on  said  last  mentioiled 
date,  said  Nussbaum  &  Mayer,  as  a  firm  and  as  indi- 
viduals, executed  a  mortgage  on  all  the  real  estate 
and  goods,  which  constituted  assets  of  the  dissolved 
firm  prior  to  said  dissolutfon,  and  on  the  assets  of  the 
firm  of  Nussbaum  &  Mayer,  of  Plymouth,  to  secure 
notes  executed  by  them  and  others,  aggregating 
$6,474.61,  which  included  a  part  of  the  indebtedness 
of  the  firm  of  Nussbaum,  Mayer  ft  Company;  and  said 
mortgage  secured  notes  described  therein  for  the  in- 
debtedness of  Nussbaum  &  Mayer,  said  notes  all  bear- 
ing the  said  date  of  February  29, 1896,  and  falling  due 
30  days  thereafter,  and  signed  Nussbaum  &  Mayer, 
aggregating  $10,766.33;  that  said  mortgage  was  duly 
executed  and  acknowledged  on  said  February  29, 1896, 
and  recorded  in  the  office  of  the  recorder  of  Marshall 
county,  on  March  2d,  following.  That  on  January  21^ 
1896,  Sigmund  Mayer  was  the  owner  of  a  dwelling 
property  constituting  his  home  in  Plymouth,  which 
on  that  day  he  conveyed  to  his  two  sons;  that  Henry 
M.  Speyer  was  the  owner  of  a  dwelling  property  and 
a  livery  bam  in  Marmont,  worth  $1,200,  but  on  which 
was  a  mortgage  of  $300;  that,  on  sajd  29th  day  of 
February,  he  executed  a  mortgage  to  his  mother  on 
said  property  in  the  sum  of  $880.37,  being  a  pre-exist- 
ing debt;  that  he  was  then  insolvent.  That  on  Jan- 
uary 29, 1896,  said  Lambert  Nussbaum  was  the  owner 
of  a  dwelling  constituting  his  home,  and  which  he 
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conveyed  to  his  wife.  That  all  of  the  items  of  in- 
debtedness described  in  said  mortgage  were.for  money 
borrowed  from  time  to  time,  by  the  respective  firms, 
covering  a  period  of  ten  years  previous  to  February 
29,  1896,  which  was  evidenced  by  promissory  notes, 
some  of  which  were  renewed  from  time  to  time,  and 
the  money  derived  therefrom  was  used  in  the  business 
of  the  respective  firms;  that  on  said  February  29th 
some  of  said  notes  were  due,  and  some  were  not  due, 
but  all  were  surrendered  on  that  day,  and  the  notes 
described  in  the  mortgage  executed  took  the  place  of 
the  others;  that  there  was  no  other  consideration 
for  the  execution  of  the  mortgage;  that  on  said  Feb- 
ruary 29,  1896,  said  Nussbaum  &  Mayer  assigned  to 
the  defendant  Leopold  M.  Lauer  all  of  the  notes  and 
accounts  due  to  the  firms  of  Nussbaum,  Mayer  &  Com- 
pany, and  Nussbaum  &  Mayer,  for  the  benefit  of  the 
creditors  named  in  said  mortgage;  that  Nussbaum 
&  Mayer  continued  in  the  possession  of  all  of  said 
mortgaged  property,  and  continued  to  sell  at  retail 
goods  of  both  of  said  stores  until  April  6,  1896,  when 
Leoi)old  Lauer  took  possession  thereof,  and  sold  the 
same,  under  said  mortgage  and  the  order  of  the  Mar- 
shall Circuit  Court;  that,  during  the  period  from  said 
February  29>to  April  6,  the  sales  and  collections  at 
the  Marmont  store  amounted  to  $1,673.50,  and  the 
sales  and  collections  at  the  Plymouth  store  amounted 
to  $1,556.29;  that  on  May  2,  1896,  all  of  the  goods  of 
said  Plymouth  store  were  sold  at  public  auction  by 
said  Lauer,  and  brought  $950,  and  on  May  1,  1896,  all 
of  the  goods  then  remaining  at  the  Marmont  store 
were  sold  at  public  auction  and  brought  $3,100;  that 
all  of  the  notes  and  accounts  due  to  the  Marmont 
store,  uncollected,  are  of  the  value  of  f200;  that  said 
notes  are  now,  and  have  been  since  said  February  29, 
in  the  possession  of  said  Leopold  M.  Lauer;  that  on 
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April  3,  1896,  said  Leopold  M.  Lauer,  acting  on  be- 
half of  the  creditors  named  in  said  mortgage,  paid 
to  each  of  said  creditors  fifteen  per  cent,  of  the  face  of 
their  claims;  that  the  remainder  of  the  money,  real- 
ized from  all  sources,  from  the  goods,  notes  and  ac- 
counts, is  now  on  deposit  in  the  First  National  Bank 
of  Marshall  county,  at  Plymouth,  Indiana,  placed  there 
by  said  Leopold  M.  Lauer,  amounting  to  f 4,947. 33; 
that  said  contract  of  dissolution,  and  the  transfer  of 
said  notes  and  accounts  of  the  firm  of  Nussbaum, 
Mayer  &  Company,  by  said  Henry  M.  Speyer,  to  said 
firm  of  Nussbaum  &  Mayer,  and  by  said  firm  of  Nuss- 
baum &  Mayer  to  Leopold  M.  Lauer,  and  the  execution 
of  the  notes  described  in  said  mortgage,  and  the  execu- 
tion of  the  mortgage  itself,  were  all  made,  done  and 
performed  in  pursuance  of  an  understanding  between 
all  of  the  members  of  the  two  firms  that  the  creditors 
named  in  said  mortgage  were  to  be  preferred  over 
other  creditors  of  said  firms,  and  the  entire  assets  of 
the  two  firms  were  to  pass  by  these  transactions  to 
the  mortgagees,  for  the  benefit  of  themselves  as  pre- 
ferred creditors,  and  security  for  the  payment  of  their 
said  claims. 

The  conclusion  of  law  upon  these  facts  is  to  the 
effect  that  the  plaintiffs  cannot  recover,  and  should 
take  nothing  by  their  suit.  It  is  contended  that 
the  conclusion  of  law  is  wrong,  first,  at  least,  as 
to  the  assets  of  the  firm  of  Nussbaum,  Mayer  &  Com- 
pany, because  there  was  no  consideration  for  the 
transfer  of  its  assets  to  Nussbaum  &  Mayer  by  the  re- 
tiring partner,  Speyer,  and  hence  it  is  contended  that 
said  firm  could  not  mortgage  them. 

Assuming,  without  deciding,  that  the  want  of  a 
consideration  for  the  transfer,  by  Henry  M.  Speyer  to 
Nussbaum  &  Mayer,  rendered  the  transfer  void,  and 
the  mortgage  of  said  assets  void  also,  it  is  sufficient  to 
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say  that  the  agreement  of  Nussbaum  &  Mayer  to  pay 
the  debts  of  the  firm  of  Nussbaum,  Mayer  &  Com- 
pany, and  release  and  cancel  the  indebtedness  of  $300 
due  to  the  firm  of  Nussbaum,  Mayer  &  Company,  from 
Henry  M.  Speyer,  the  retiring  partner,  was  an  ample 
consideration  to  support  the  contract 

But  the  principal  ground  on  which  it  is  contended 
that  the  conclusion  of  law  is  wrong  is  that  the  mort- 
gage of  the  partnership  property,  and  the  assignment 
of  the  notes  and  accounts  of  the  firm  of  Nussbaum, 
Mayer  &  Company,  having  been  made  to  secure  certain 
preferred  creditors  of  both  firms  for  pre-existing 
debts,  was  not  valid  as  against  the  creditors  of  Nuss- 
baum, Mayer  &  Company. 

Appellant  contends  that  the  creditors  of  the  latter 
firm  had  an  equitable  lien  on  all  th#  assets  of  that 
firm  for  the  payment  of  their  debts.  It  is  conceded 
that  this  lien  or  preference  must  be  worked  out 
through  the  liens  of  the  partners,  to  compel  the  ap- 
plication of  the  partnership  property  and  assets  to 
the  payment  of  the  partnership  debts.  Fisher  v.  fify- 
fers,  109  Ind.  514,  516;  Elliott  v.  Pontius^  136  Ind.  641. 

As  soon  as  the  property  of  the  firm  of  Nussbaum, 
Mayer  &  Company  was  sold  to  the  firm  of  Nussbaum 
&  Mayer,  and  the  other  firm  was  dissolved,  its  prop- 
erty became  the  property  of  the  firm  of  Nussbaum  & 
Mayer,  and  that  firm  could  apply  such  property  to  the 
payment  of  its  debts,  the  same  as  if  it  had  never  been 
the  property  of  the  dissolved  partnership,  unless  the 
creditors  of  the  dissolved  firm  had  a  lien  on  the  same 
for  the  satisfaction  of  their  debts.  Trentman  v.  Swart- 
zell,  85  Ind.  443,  447.  Whether  they  did  have  such  a 
lien  is  the  controlling  question  in  this  case. 

It  is  well  established  in  this  court,  and  is  the  uni- 
form judicial  opinion  everywhere,  that  such  lien  may 
be  waived  or  parted  with  by  the  partners;  and  when 
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it  i&  so  waived  or  surrendered,  the  creditors  have  no 
lien.  This  proposition  is  not  controverted  by  the  ap- 
pellant. The  question  here  is,  what  will  operate  as  a 
waiver  of  the  lien  by  the  partners,  so  as  to  cut  off  the 
partnership  creditors  from  availing  themselves  of  it? 
It  is  held  by  this  court  that  a  sale  of  his  interest  in 
the  partnership  effects  by  a  partner  of  the  firm,  in  the 
absence  of  fraud,  is  a  waiver  of  his  lien  on  the  part- 
nership assets,  and  thereafter  the  creditors  of  the  firm 
cannot  avail  themselves  of  the  lien  for  the  satisfac- 
tion of  their  debts  against  the  partnership  assets. 
Tretiinuin  v.  Swartzelly  supra;  Ooudy  v.  TFerfte,  117  Ind. 
154,  159;  Purple  v.  Farrington,  119  Ind.  164.  This  is 
the  unquestioned  rule  recognized  everywhere,  and  it 
is  conceded  by  the  appellant's  counsel,  in  the  absence 
of  anything  in  the  contract  of  dissolution  and  trans- 
fer of  the  property  of  the  dissolved  firm  indicating  an 
intention  on  the  part  of  the  partners  in  the  dissolved 
firm  to  retain  the  lien  of  the  partners,  to  compel  the 
application  of  the  property  thereof  to  payment  of  its 
debts;  and  it  is  contended  that  the  contract  by  which 
the  remaining  partner  promised  to  pay  the  debts  of 
that  firm  raised  the  implication  that  there  was  no  in- 
tention to  waive  or  part  with  the  lien  of  the  part- 
ners, and  implies  an  intention  by  the  partners  to  re- 
tain the  lien.  Many  adjudged  cases  by  the  courts  of 
last  resort  of  other  states  are  cited,  holding  that  a 
contract,  such  as  the  one  found  in  this  case,  implies 
an  intention  on  the  part  of  the*partners  to  retain  the 
lien.  These  cases  recognize  the  rule  that,  in  the  ab- 
sence of  a  contract  of  the  kind  mentioned,  the  sale 
and  transfer  of  the  firm  property  is  a  waiver  or 
abandonment  of  the  lien  of  the  partners  so  as  to 
preclude  the  partnership  creditors  from  availing 
themselves  of  it.  But  the  adjudicated  cases  out- 
side of  this  State  are  in  confiict  on  this  point,  many 
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of  them  holding  that  the  partners'  liens  are  waived 
and  abandoned  by  such  a  sale  and  transfer  whether 
accompanied  by  a  contract  to  pay  the  partnership 
debts  or  not. 

Appellant,  however,  contends  that  this  court  has 
never  decided  the  question.  But  it  has  frequently  held 
in  just  such  cases  that  the  lien  of  the  partners  is 
waived  and  gone,  even  though  the  transaction  was 
accompanied  by  a  contract  to  pay  the  indebtedness 
of  the  firm.  Trentman  v.  Swarizellj  supra;  Goudy  v. 
Werbe,  supra;  Purple  v.  Farringtony  supra.  The  finding 
of  facts  is  silent  as  to  any  fraudulent  intent  in  the 
transaction.  The  plaintiffs  had  charged  that  the  sale, 
transfer,  and  mortgage  were  made  with  the  intent  to 
defraud  the  creditors  of  the  dissolved  firm.  They  had 
the  burden  of  that  issue  and  the  failure  to  find  such 
fraudulent  intent  is  equivalent  to  a  finding  that  there 
was  no  fraudulent  intent.  As  was  said  in  Purple  v. 
Farringtoriy  supra:  "Where,  however,  the  partners 
have  the  possession  and  control  of  their  owd  prop- 
erty, they  have  the  right  to  make  any  honest  dispo- 
sition of  it  they  see  fit;  each  has  the  right  to  waive 
his  equitable  lien,  and  together  they  may  sell,  assign 
or  mortgage  the  property  of  the  firm,  to  pay  or  secure 
either  an  individual  debt-  of  one  of  the  partners,  or 
the  debts  of  the  firm.  The  equity  of  the  creditors  is 
a  derivative  one,  and  arises  out  of  the  principles  of 
subrogation,  entitling  them  to  enforce  the  equities 
subsisting  between  the  partners,  so  long  as  the  right 
of  any  of  the  partners  has  not  been  waived.*  *  * 
*The  true  doctrine  is  that  the  property  of  the  partners 
is  their  joint  property,  and  they  may  sell  and  dispose 
of  the  same  in  good  faith  as  they  deem  proper;  *  * 
they  have  the  right  to  prefer  creditors,  and  even  may, 
if  all  the  partners  consent  to  do  so,  dispose  of  the 
property  to  satisfy  the  individual  debt  of  one  of  the 
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partners,  which  would  operate  to  decrease  the  assets 
of  the  firm  and  to  the  detriment  of  the  firm  creditors, 
jet^  nevertheless,  they  have  such  right  to  secure  or 
pay  the  bona  fide  debt  of  one  of  the  partners.' "  To, the 
same  effect  are  Goudy  v.  Werbe,  supra;  Elliott  v.  Po/i- 
tiu8^  supra;  Henderson  v.  Indiana  Trust  Co.,  143  Ind. 
561;  Simmons  Hardware  Co.  v.  Thomas,  147  Ind.  313, 
320,  and  authorities  there  cited;  Fisher  v.  Syfers,  su- 
pra; McFadden  v.  Ross,  126  Ind.  341.  The  failure  to 
find  whether  the  transfer  and  mortgage  were  made 
with  a  fraudulent  intent,  to  cheat,  hinder,  and  delay 
the  creditors  of  the  dissolved  firm,  did  not  make  the 
finding  defective,  so  as  to  require  appellant's  motion 
for  a  venire  de  novo  to  be  awarded;  and  hence  there 
was  no  error  in  overruling  the  motion  therefor.  There 
being  no  error  in  the  record,  the  judgment  is  affirmed. 


Atkinson  et  al.  v.  Williams. 

[No.  18,457.    Filed  November  4,  1808.1  

161  481 
Appeal.— Jlfo^ton  for  New  TricU.^Time  of  -4i>peaZ.— Where  judg-    |l«l  488 

ment  is  rendered  upon  the  verdict  before  the  motion  for  a  new  trial 

for  cause  is  filed,  the  final  judgment  within  the  meaning  of  the 

statute  governing  appeals  is  the  judgment  of  the  court  overruling 

such  motion  for  a  new  trial,    pp.  J^2^  4SS, 

Same. — Jurisdiction. — Time  of  Appeal. — Motion  for  New  Trial. — ^The 
Supreme  Court  has  no  jurisdiction  of  a  cause  where  an  appeal  is 
not  taken  within  one  year  from  the  rendition  of  judgment  overrul- 
ing a  motion  for  a  new  trial  for  cause,    p.  4SS. 

Sams. — New  Trial  as  of  Right. — A  judgment  overruling  a  motion  for 
a  new  trial  as  of  right  is  a  final  judgment,  and  an  appeal  therefrom 
within  one  year  is  authorized  by  sections  644,  645,  Bums'  R.  S.  1804. 
pp.  4SS,  4^4. 

Nsw  Trial  as^of  Rioht.— TVespoM.— In  an  action  seeking  to  recover 
damages  for  an  alleged  trespass  to  real  estate,  and  to  enjoin  the 
threatened  continuation  of  the  same^  the  losing  party  is  not  entitled 
to  a  new  trial  as  of  right,  as  the  title  to  the  real  estate  only  comes 
in  question  collaterally,  and  as  a  mere  incident  to  such  action. 
pp.  4^-4,  4^^ 

From  the  Benton  Circuit  Court.    Affirmed. 
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Daniel  Eraser  and  Will  Isham^  for  appellants. 
Stuart  Brothers  &  Hammond^  Saunderson  &  Hall 
and  J.  W.  Dyery  for  appellee. 

Monks,  J. — ^This  action  was  brought  by  api)ellee 
against  appellants,  and  judgment  was  rendered 
against  appellants  September  15,  1896.  Appellants 
filed  their  motion  fop  a  new  trial  for  cause,  on  Sep- 
tember 18,  1896,  which  was  overruled  on  November 
20, 1896.  On  November  27, 1896,  appellants  filed  their 
motion  and  bond  for  a  new  trial  as  of  right,  and  this 
motion  was  overruled  December  2,  1896.  The  tran- 
script was  filed  in  this  court  December  1 ,  1897.  The  er- 
rors assigned  are:  "(1)  The  complaint  does  not  state 
facts  suflBcient  to  constitute  a  cause  of  fiction.  (2)  The 
court  erred  in  its  conclusions  of  law  upon  the  facts 
found,  and  in  each  of  said  conclusions.  (4)  The  court 
erred  in  overruling  the  motion  for  a  new  trial  for 
cause.  (5)  The  court  erred  in  overruling  the  motion 
for  a  new  trial  as  a  matter  of  right." 

It  will  be  observed  that  the  transcript  was  not  filed 
in  this  court  until  after  the  expiration  of  one  year 
from  both  the  rendition  of  the  judgment  and  the  over- 
ruling the  motion  for  a  new  trial  for  cause.  It  was 
filed;  however,  within  one  year  after  the  motion  for 
a  new  trial  as  of  right  was  overruled. 

It  has  been  held  by  this  court  that  an  appeal  lies 
within  one  year  after  the  overruling  of  a  motion 
for  a  new  trial  for  cause.  Colchen  v.  Nindey  120  Ind. 
88.  It  was  so  held  upon  the  ground  that  a  motion  for 
a  new  trial  for  cause  is  not  a  collateral  one,  but  is 
directly  connected  with  the  judgment,  and  is  essen- 
tial to  present  for  review  errors  occurring  on  the  trial, 
and  until  the  motion  is  overruled  there  can  be  no  final 
judgment,  within  the  meaning  of  the  statute  regu- 
lating appeals.  When  judgment  is  rendered  upon 
the  verdict  before  the  motion  for  a  new  trial  for  cause 
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is  filed,  as  in  this  case,  the  final  judgment,  within  the 
meaning  of  the  statute  governing  appeals,  is  the  judg- 
ment of  the  court  overruling  such  motion  for  a  new 
trial  for  cause.  The  reasons  given  for  this  holding 
as  to  a  motion  for  a  new  trial  for  cause  have  no  ap- 
plication whatever  to  the  overruling  of  a  motion  for 
new  trial  as  of  right,  as  such  motion  is  collateral  and 
do€fi  not  present  for  review  any  of  the  ^rors  occur- 
ring during  or  prior  to  the  trial,  or  in  the  rendition  of 
the  judgment.  The  motion  for  a  new  trial  as  of  right 
is  not  predicated  upon  error,  but  depends  upon  tbe 
character  of  the  action.  It  is  an  independent  pra> 
ceeding,  and  such  motion  may  be  made  and  acted 
upon  after  an  appeal  has  been  taken  from  the  final 
judgment,  and  the  same  is  pending  undisposed  of  in 
this  court.  Indioiuij  etc.,  R.  W.  Co.  v.  McBraatn^  108 
Ind.  310.  It  is  evident,  therefore,  that  this  appeal  not 
having  been  taken  within  one  year  after  the  judg- 
ment on  the  finding  of  the  court,  nor  within  one  year 
after  the  judgment  was  rendered  overruling  the  mo- 
tion for  a  new  trial  for  cause,  this  court  has  no  juris- 
diction of  the  questions  arising  upon  the  first,  sec- 
ond, third  and  fourth  errors  assigned,  and  they  are 
therefore  dismissed. 

The  judgment  of  the  court  below,  overruling  the 
motion  for  a  new  trial  as  of  right,  was  a  final  judg- 
ment, as  to  said  application,  and  an  appeal  therefrom 
within  one  year  is  clearly  authorized  by  sections  644, 
645,  Bums*  R  S.  1894  (632,  «33,  Homer's  R.  S.  1697). 
RodfMMi  V.  RejpnoldSy  114  Ind.  148.  In  Rodnum  v.  Reff- 
nolds^  wprUy  the  appeal  was  taken  more  than  one  year 
after  the  rendition  of  final  judgment,  but  within  one 
year  after  the  judgment  ovemiling  the  motion  for  a 
new  trial  as  of  right  was  rendered;  and  this  court 
held  that  the  court  below  erred  in  rendering  judg- 
Voh.  151—28 
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ment  overruling  said  motion  for  a  new  trial  as  of 
right,  and  reversed  the  same  with  instructions  to  sus- 
tain the  motion  for  a  new  trial  as  of  right  The  ques- 
tion whether  the  court  below  erred  in  overruling  ap- 
pellant's motion  for  a  new  trial  as  of  right,  presented 
by  the  fifth  error  assigned,  is  therefore  before  us  for 
decision. 

Appellee  insists  that  the  action  *  was  for  trespass  to 
real  estate,  and  for  injunction  to  prevent  further  acts 
of  threatened  trespass,  and  not  an  action  to  recover 
possession  of,  or  to  quiet  title  to  real  estate,  and  that 
therefore,  the  motion  for  a  new  trial  as  of  right  was 
properly  overruled.  An  examination  of  the  complaint 
shows  that  there  are  no  allegations  that  appellant 
claimed  any  title  or  interest  in  the  real  estate,  and  that 
such  claim  was  adverse  to  or  a  cloud  upon  appellee's 
title,  averments  which  are  essential  in  actions  to  quiet 
title;  nor  is  there  any  allegation  that  appellant  was  in 
possession  of  such  real  estate,  essential  to  an  action  for 
possession  of  real  estate,  nor  is  any  such  relief  asked 
for;  but,  judging  the  complaint  from  its  general  scope 
and  tenor,  it  seeks  only  to  recover  damages  for  an 
alleged  trespass  to  the  real  estate  described,  and  to 
enjoin  the  threatened  continuation  of  the  same,  on  the 
ground  that  appellee  had  no  other  adequate  remedy. 
In  such  case  neither  party  is  entitled  to  a  new  trial 
as  a  matter  of  right,  under  section  1076,  Bums'  R.  S. 
1894  (1064,  Horner's  R.  S,  1897),  which  only  provides 
for  a  new  trial  as  of  right  in  actions  for  possession 
of,  or  to  quiet  title  to  real  estate.  Hall  v.  Hedrick, 
125  Ind.  326,  330;  Miller  v.  City  of  Indianapolis,  123 
Ind.  196,  199,  and  cases  cited;  Bennett  v.  Clossony  138 
Ind.  542,  550,  552;  Richmne  v.  Presbyterian  Church 
etc.,  135  Ind.  80,  86,  88;  Davis  v.  Cleveland,  etc.,  R.  W. 
Co.,  140  Ind.  468,  471,  and  cases  cited;  Nutter  v.  Hen- 
dricks, 150  Ind.  605.    In  such  cases  the  losing  party 
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is  not  entitled  to  a  new  trial  as  a  matter  of  right, 
because  the  title  only  comes  in  question  collater- 
ally, and  as  a  mere  incident.  Liggett  y.Hinkleyy  120  Ind. 
387,  388,  and  cases  cited;  Richwiiie  v.  Presbyterian 
Churchy  etc.,  supra,  88.  It  follows  that  the  court  did 
not  err  in  overruling  the  motion  for  a.  new  trial  as 
a  matter  of  right.  The  judgment  overruling  said  mo- 
tion is,  therefore,  affirmed. 


Cochran  v.  Whtie,  Trustee. 

[No.  18,596.    Filed  November  4,  1898.] 

Dbainb. — Repair  of  TUe  Drains. — Trespass. — A  public  tile  drain  was 
constructed  over  the  lands  of  defendant  and  others  and  a  portion 
thereof  was  allotted*  by  the  county  surveyor  to  defendant  to  keep 
in  repair.  In  the  original  construction  thereof  the  tile  were  not  in 
all  cases  put  down  to  the  grade  line  of  the  specifications,  yet  the 
ditch  was  accepted  by  the  drainage  commissioner  as  complete  ac- 
cording to  the  specifications.  The  township  trustee  gave  defendant 
notice  to  repair  his  allotment  by  removing  the  tile  and  lowering 
same  to  the  specification  grade  in  order  to  drain  more  effectuaUy 
the  lands  for  which  the  ditch  was  intended.  Defendant  refused  to 
comply  with  said  notice,  and  refused  permission  to  have  such  re- 
pairs made  by  the  trustee,  and  caused  the  trustee  to  be  arrested  for 
trespass  for  entering  upon  his  lands  to  make  such  repairs.  Hdd, 
that  it  was  the  duty  of  the  township  trustee  to  make  such  repairs, 
and  that  defendant  was  not  entitled  to  maintain  his  action,    pp, 

Sajcb. — Tile  Drains. —  jBspairs. —  It  was  not  intended  by  the  provi- 
sion of  section  6687,  Bums'  R  8.  1894,  relating  to  drainage  that  til- 
ing so  placed  in  a  public  ditch  as  to  obstruct  drainage  need  not  be 
put  in  repair,  but  that  a  landowner  by  properly  tiling  his  allotment 
might  thus  avoid  the  necessity  of  cleaning  out  his  part  of  the  ditch. 
pp.  441,  44^. 

From  the  Montgomery  Circuit  Court.    Affirmed. 

G.  W.  Pauly  H.  D.  Van  Cleave  and  Will  B.  Paul, 
tcfT  appellant. 

Benjamin  Crane  and  Albert  B.  Anderson^  for  ap- 
pellee. 


436  SUPREME  COURT  OF  INDIANA, 

Cochran  v.  White,  Tmstee. 

HowAUD,  J. — ^Thig  was  an  action  to  enjoin  a  town- 
ship trustee  from  proceeding  with  the  repair  of  an 
allotment  of  a  public  drain,  the  owner  having  neg- 
lected and  refused  to  do  the  work.  The  facts  were 
found  specially  by  the  court,  and  are  as  follows:  (1) 
On  and  prior  to  November  25,  1889,  there  was  in  Mad- 
ison township,  Montgomery  county,  an  open  public 
ditch,  passing  over  the  lands  of  appellant  and  others, 
and  theretofore  established  under  provisions  of  the 
statutes  in  relation  to  public  ditches.  (2)  On  said 
day,  appellant  and  others  filed  a  petition  in  the  Mont- 
gomery Circuit  Conrt  for  the  location  of  a  public 
tile  drain  on  and  along  the  line  of  said  open  ditch, 
except  800  feet  at  the  outlet  thereof;  and  such  pro- 
ceedings were  had  that  a  tile  drain  was  constructed,  as 
prayed  for,  over  and  along  the  line  of  said  open  ditch, 
being  a  covered  tile  drain  from  its  source  to  its  mouth, 
and  in  length  about  two  miles.  On  January  29,  1892, 
said  tile  drain  was  adjudged  by  the  court  to  be  duly 
established  as  the  Catherine  D.  Morris  ditch.  (3)  In 
April,  1897,  the  county  surveyor  of  said  county  ex- 
amined said  tile  drain,  and,  for  the  purpose  of  keep- 
ing the  same  in  repair,  as  provided  by  section  2  of  an 
act  approved  February  28,  1889  (Acts  1889,  p.  53,  sec- 
tion 5633,  Burns'  R.  S.  1894),  made  allotment  of  said 
drain  to  the  various  tracts  of  land  that  had  been  as- 
sessed for  its  construction,  allotting  to  the  appellant 
800  feet  thereof,  situated  on  his  lands,  and  designated 
as  sections  56  to  64,  to  be  kept  by  him  in  repair.  And 
said  surveyor  made  a  record  of  said  allotments  in  the 
drainage  record  of  said  county,  and  gave  appellant 
notice  thereof,  as  provided  by  section  3  of  said  stat- 
ute. (4)  On  July  9,  1897,  the  appellee  was,  and  ever 
since  has  continued  to  be  the  duly  qualified  and  act- 
ing trustee  of  said  Madison  township,  and  on  said 
date,  as  such  trustee,  gave  to  appellant  notice  to  re- 
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pair  his  said  allotment,  by  leveling  the  same  before 
August  5, 1897,  to  a  depth  and  width  not  less  than  its 
original  specifications.  (5)  Prior  to  the  giving  of  said 
notice  by  appellee  said  tile  drain  had  never  been 
cleaned  out  or  repaired  in  any  manner.  For  several 
years  immediately  after  its  construction  it  had  com- 
pletely drained  all  the  lands  assessed  for  its  construc- 
tion; but  at  the  time  of  giving  said  notice,  and  for  sev- 
eral years  prior  thereto,  said  ditch,  while  completely 
draining  the  lands  of  appellant,  failed  to  drain  effect- 
ually lands  assessed  for  its  construction  and  edtuated 
at  the  head  of  the  ditch.  (6)  In  the  original  construc- 
tion of  the  drain,  the  tile  were  not  in  all  places  put 
down  to  the  grade  line  of  the  specifications,  but  in 
many  places  were  a  foot  or  more  above  such  line.  Yet 
the  ditch  was  accepted  by  the  drainage  commissioner 
as  complete  according  to  the  specifications;  and  what 
was  meant  by  the  notice  given  by  appellee  to  appel- 
lant, requiring  him  to  level  his  allotment,  was  that 
appellant  should  correct  said  fault  in  the  original 
construction  of  the  drain  and  put  the  tile  down  to 
the  line  required  by  the  original  specifications.  The 
drain  was  in  other  respects  in  good  repair  at  the  time 
of  giving  said  notice,  being  then  in  substantially  the 
same  condition  in  which  it  had  been  left  after  its  ac- 
ceptance by  the  drainage  commissioner,  but  by  reason 
of  its  faulty  construction  as  aforesaid  it  failed  fully  to 
answer  the  purpose  for  which  it  had  been  constructed. 
(7)  Prior  to  said  August  5, 1897,  all  the  tile  in  the  allot- 
ments between  appellant's  allotment  and  the  mouth  of 
the  drain,  except  about  800  feet  which  was  in  good  re- 
pair, had  been  taken  up,  cleaned,  repaired  and  put 
down  again  to  the  grade  line  of  the  original  specifi- 
cations. (8)  Appellant  failed  and  refused  to  level  his 
said  line  of  tile  as  required  by  said  allotment  and 
notice,  and,  on  December  28,  1897,  appellee,  assuming 
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to  perform  the  duties  imposed  upon  him  as  town- 
ship trustee  by  section  7  of  said  act  as  amended  (Acts 
1891,  p.  48,  section  5638,  Burns'  R.  S.  1894),  requiring 
him  to  make  repairs  in  public  drains  when  the  own- 
ers refuse  to  do  so,  entered  upon  appellant's  prem- 
ises and  uncovered  the  800  feet  of  tile  drain  allotted 
to  him,  and  was  preparing  to  put  the  tile  down  to  the 
grade  prescribed  in  the  original  specifications,  lower- 
ing such  tile  for  that  purpose  from  nothing  to  one 
foot,  and  inteiiding  to  charge  the  cost  of  such  im- 
provement to  appellant,  as  provided  in  said  statute. 
But  when  appellee  so  entered  upon  the  land  for  that 
purpose,  appellant  ordered  him  off  his  premises,  re- 
fused permission  to  have  such  repkirs  made  and 
caused  appellee  to  be  arrested  for  trespass. 

The  conclusions  of  law  by  the  court  were:  (1)  That 
it  was  the  duty  of  appellee  to  enter  upon  appellant's 
premises  and  put  the  tile  in  the  said  allotment  down 
to  the  grade  as  established  in  the  original  specifica- 
tions; and,  (2)  that  appellant  is  not  entitled  to  main- 
tain his  action. 

The  position  taken  by  counsel  for  appellant,  in 
objecting  to  the  conclusions  of  law,  is  stated  as  fol- 
lows: "There  is  no  statute  authorizing  the  county 
surveyor  to  make  allotments  of  a  covered  tile  drain 
for  the  purpose  of  repairing  the  same;  and  there  is 
no  statute  authorizing  a  township  trustee  to  take  up 
and  lower  the  tile  in  a  covered  tile  drain,  nor  to  clean 
out  and  repair  the  same.  And  we  contend  that  the 
county  surveyor  had  no  i)ower  or  jurisdiction  to  make 
allotments  of  said  covered  tile  drain  for  the  purposes 
of  repairing  the  same,  and  the  township  trustee  had 
no  power  or  jurisdiction  to  take  up  and  lower  said 
tile  in  said  drain  under  the  pretense  of  repairing  or 
cleaning  out  said  tile  drain.''    Objection  is  likewise 
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made  to  the  sufficiency  of  the  notice  given  to  appel- 
lant by  the  trustee. 

In  the  position  thus  assumed  we  think  counsel  take 
too  narrow  a  view  of  the  scope  and  purpose  of  the  laws 
enacted  for  the  cleaning  and  repair  of  public  drains. 
The  language  of  the  act  of  1889,  Acts  1889,  aupray 
tor  the  repair  of  drains  could  hardly  be  made  more 
comprehensive,  so  as  to  include  all  public  drains.  By 
section  1  of  the  act  (Acts  1889,  p.  53,  section  5632, 
Burns'  R.  S.  1894),  it  is  provided,  "That  all  ditches  or 
drains  that  may  have  been,  or  may  hereafter  be,  con- 
structed under  and  by  virtue  of  any  law  of  this  state, 
shall,  except  as  hereinafter  otherwise  provided,  after 
the  allotment  shall  be  made  by  the  county  surveyor 
as  hereinafter  provided,  be  under  the  charge  and  su- 
pervision of  the  trustee  of  the  township  in  which  the 
same  are  a  part  thereof,  ^hose  duty  it  shall  be  to  see 
that  the  same  are  cleaned  out  and  kept  open  and  in 
proper  repair,  free  from  obstruction,  so  as  to  answer 
their  purpose."  By  section  2  of  the  act  provision  is 
made  for  the  allotments  by  the  county  surveyor.  By 
sections  3  and  4  provisions  are  made  for  notice  and 
a  hearing  before  the  surveyor,  and  by  section  5  appeal 
to  the  circuit  or  superior  court  is  provided  for.  Cer- 
tainly a  tile  drain  is  included  in  "all  drains  that  may 
have  been,  or  may  h^eafter  be,  constructed  under 
and  by  virtue  of  any  law  of  this  state."  Appellant  is 
himself  hardly  in  a  position  to  claim  that  this  tile 
drain  is  not  such  a  public  drain.  It  was  constructed 
under  direction  of  the  circuit  court  on  petition  filed 
by  him  and  others. 

Neither  is  he  in  a  position  to  claim  that  the  allot- 
ment for  repairs  made  to  him  by  the  county  surveyor, 
under  section  2  of  the  statute  cited,  was  not  legal  and 
valid.  The  statute  itself  provided  for  an  appeal  from 
such  allotment,  and  if  the  same  ought  not  to  have 
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been  made  he  should  not  then  have  stood  silent  and 
waited  until  this  late  day  to  make  this  collateral  at- 
tack upon  the  surveyor's  allotment. 

But  appellant  must  have  failed  even  on  appeal.  The 
statute^  as  we  have  seen,  made  it  the  duty  of  the  trustee 
to  see  that  drains  were  "cleaned  out  and  kept  oi>en 
and  in  proper  repair,  free  from  obstructions,  so  as  to 
answer  their  purpose."  In  order  to  "answer  their 
purpose,'^  it  is  evident  that  the  drains  must  continiie 
to  drain  the  lands  that  were  assessed  for  their  con- 
struction. But  the  court,  in  its  fifth  finding,  found 
that  while  for  several  years  immediately  after  its 
construction  the  drain  in  question  had  completely 
drained  all  the  lands  assessed  for  its  construction ;  yet 
at  the  time  of  giving  appellant  notice  to  repair,  and  for 
several  years  prior  thereto,  said  drain,  although  com- 
pletely draining  appellant's  *land,  had  failed  to  drain 
effectually  certain  lands  assessed  for  its  construction 
and  ^tuated  at  the  head  of  the  drain.  The  requirement 
made  by  the  trustee  was  that  the  tile  in  appellant's  al- 
lotment should  be  placed  to  a  depth  and  width  not 
less  than  the  original  specifications.  All  the  land- 
owners between  appellant  and  the  mouth  of  the  drain 
had,  within  the  time  provided  fo^  in  the  statute,  taken 
up  and  cleaned  their  tile  and  replaced  it  to  the  grade 
required  in  the  original  specifications;  but  appellant 
not  only  refused  to  perform  this  work,  but  was  un- 
willing to  allow  the  township  trustee  to  do  sa  We 
think,  as  the  court  found,  that  the  trustee  was  in  the 
strict  line  of  his  duty. 

It  is  not  to  be  understood  that  a  tile  drain,  quite 
the  same  as  an  open  ditch,  may  not  need  repair.  In 
section  1  of  the  act  providing  for  tiling  public  drains 
(Acts  1893,  p.  159,  section  5649,  Burns'  R  S.  1894),  it 
is  required  that  the  petition  for  such  work  shall  show, 
**that  such  drain  or  any  part  thereof,  can  be  tiled  and 
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kept  in  repair  at  a  cost  lees  than  the  expense  of  keep- 
ing the  same  in  repair  as  an  open  drain." 

It  is  true  that  one  of  the  provisions  of  section  6  of 
the  act  of  1889,  supra,  as  amended  by  an  act  approved 
March  3,  1893  (Acts  1893,  p.  271,  section  5637,  Burns' 
R.  S.  1894),  is  "That  where  any  person  or  persons  shall 
have  converted  that  portion  of  said  ditch  running 
.  through  his  or  their  lands  into  a  blind  ditch  by  put- 
ting in  drain  tile  of  sufficient  dimensions  to  serve  the 
purpose  of  drainage,  said  drain  tile  being  continuous 
from  the  head  or  beginning  of  such  ditch  through  the 
land  of  said  owner  or  owners,  and  thus  obviating  the 
necessity  of  working  said  ditch  on  his  or  their  lands, 
he  or  tbey  shall  be  exempt  from  working  any  part  of 
said  ditch,  and  the  allotments  herein  provided  shall 
be  made  among  the  landowners,  roads  or  railroads 
only  through  whose  land  such  ditch  is  open."    It  is 
evident,  however,  that  this  provision,  interpreted,  as 
it  must  be,  in  connection  with  the  other  provisions 
of  the  statute,  can  have  no  relation  to  such  a  case  as 
that  now  before  us.    If  appellant's  tile  drain  were  in 
fact  down  to  the  grade  fixed  by  the  original  specifi- 
cations, it  would  "serve  the  purpose  of  drainage"  and 
thus  obviate  "the  necessity  of  working  said  ditch"  on 
his  land,  and  he  would  not  have  been  called  upon  to 
repair  his  allotment.    Indeed  it  appears  in  the  seventh 
finding  of  the  court,  that  300  feet  of  the  tiling  in  this 
very  ditch  was  left  undisturbed,  for  the  reason  that 
it  **was  not  out  of  repair  nor  filled  up."    The  statute 
relied  upon  was  merely  Intended  to  provide  that  a 
landowner  by  properly  tiling  his    allotment   might 
thus  avoid  the  necessity  of  cleaning  out  his  part 
of  the  ditch.    It  could  not  have  been  intended  by  the 
statute  that  tiling  so  placed  as  to  obstruct  drainage 
need  not  be  put  in  repair. 
Borne  hardship,  or  even  seeming  injustice,  may  oc- 
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casionally  result  from  the  administration  of  the  drain- 
age laws.  It  is  necessary,  however,  for  the  accom- 
plishment of  the  object  in  view,  to  wit,  the  proper 
drainage  by  a  single  system  of  ditches  of  numerous 
tracts  of  land  owned  by  many  persons,  that  the  en- 
forcement of  the  various  provisions  of  the  statutes 
upon  the  subject  must  be  left  to  the  good  judgment 
of  the  officers  and  tribunals  placed  in  charge  of  such 
work.  Not  only  must  ditches  be  constructed,  but  they 
must  also  be  kept  in  repair  so  as  to  accomplish  the  re- 
sult intended.  This  work  is  committed  to  the  judg- 
ment of  those  believed  by  the  law-making  power  to  be 
competent  for  the  purposes,  namely,  county  surveyors 
and  township  trustees,  subject  to  such  appeals  as  are 
provided  for.  See  Zimmerman  y.  Savage,  145  Ind.  124. 
Judgment  afflrme4. 


Long  v.  Cmr  of  Portland. 

[No.  18,4^0.    Filed  NoTember  15,  1898.] 

Nuisance. — Municipal  Corporations, — City  Ordinance, — Keeping  and 
feeding  GOO  chickens  from  Saturday  nntil  the  foUowing  Monday 
by  a  dealer  for  the  purpose  of  shipping  same  does  not  amount  to  a 
yiolation  of  a  city  ordinance  making  it  unlawful  to  keep  for  the 
purpose  of  feeding  for  any  market  any  number  of  chickens  exceed- 
ing fifty. 

From  the  Jay  Circuit  Court    Reversed. 

John  M.  Smith  and  John  F.  La  Follettej  for  appel- 
lant. 
D.  T.  Taylor  and  8.  A.  D.  Whipple^  for  appellee. 

Hackney,  C.  J. — The  appellant  was  charged  by 
the  city,  and  found  guilty,  of  the  violation  of  section 
numbered  two  of  an  ordinance  of  said  city  as  follows : 
"That  it  shall  be  unlawful  for  any  person  or  persons  to 
keep  in  any  lot  or  enclosure  within  the  corporate  lim- 
its of  said  city  of  Portland,  Indiana,  for  the  purpose 
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of  slaughtering,  or  feeding  for  marketing  or  slaugh- 
tering, any  cattle,  hogs,  sheep  or  other  animals  in 
any  number;  or  any  geeSe,  chickens,  ducks,  turkeys, 
or  other  fowls  exceeding  fifty  in  number;  that  the 
feeding  of  cattle,  hogs,  sheep  or  other  animals,  geese, 
chickens,  ducks,  turkeys  or  other  fowls  as  above 
provided,  be  and  the  same  is  hereby  declared  a 
nuisance." 

The  violation  charged  was  in  "unlawfully  feeding 
within  the  corporate  limits  of  said  city  ♦  ♦  ♦  five 
hundred  chickens,  the  same  being  then  and  there  kept 
and  fed  within  an  enclosure  in  said  city  for  thepurpose 
of  marketing." 

The  ordinance  is  awkwardly  worded,  but,  as  relat- 
ing to  the  act  charged  against  the  appellant,  it  pro- 
vides that  "to  keep,"  for  the  purpose  of  feeding  for 
the  market,  any  number  of  chickens  exceeding  fifty 
shall  constitute  a  nuisance.  So  interpreted,  and  be- 
ing of  a  penal  character,  it  should  be  given  a  reason- 
ably strict  construction  which,  if  possible,  will  not 
bring  it  in  conflict  with  the  constitution.  "To  keep," 
it  is  expressly  conceded  by  the  appellee^s  learned 
counsel,  does  not  mean  the  mere  transient  or  tem- 
porary custody  within  the  limits  of  the  city,  as  while 
awaiting  a  car  for  shipment,  or  while  in  a  car  await- 
ing a  train  which  shall  carry  them  to  a  distant  mar- 
ket. He  says:  "It  will  not  do,  we  think,  to  construe 
section  2  of  said  ordinance  as  meaning  that  ♦  ♦  ♦ 
the  appellant  might  not  temporarily  keep  his  fowls 
enclosed  until  he  could  load  them  on  a  car.  ♦  ♦  ♦ 
The  purpose  of  the  ordinance  was,  as  we  understand 
its  meaning,  to  prevent  persons  from  keeping  for  the 
purpose  of  shipment  or  slaughtering  at  some  future 
time."  Various  definitions  of  the  word  "keep"  are 
quoted  to  disclose  a  meaning  of  continuance,  or  of 
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considerable  duration.  The  idea  of  maintaining  or 
continuing  to  possess  or  control  for  a  considerable 
period  is  agreeable  to  the  purpose  of  preventing  a 
nuisance.  It  would  certainly  not  be  within  the  spirit 
of  the  ordinance  to  condemn  the  attendant  of  a  car- 
load of  fowls  in  transit  who,  while  his  train  was 
switching  within  the  city,  should  feed  them.  So  if  the 
fowls  were  temporarily  in  a  freight  depot  awaitinj; 
shipment,  and  so  if  the  buyer  gathers  them  upon  a 
side-track  for  loading  and  shipping  within  a  reason- 
able time,  but  does  not  detain  them  for  fattening. 
Otherwise  shipments  would  be  limited  to  fifty  or  less* 
or  shippers  would  be  required  to  arrange  for  ship- 
ping facilities  without  the  city  limits.  We  agree 
with  the  appellee,  therefore,  that  the  purpose  of  the 
ordinance  was  to  prevent  the  gathering  and  continued 
feeding  of  fowls  in  preparation  for  the  market,  or 
for  slaughtering  as  may  become  offensive  to  the  senses. 
While  the  validity  of  the  ordinance  is  attacked,  the 
attack  must  depend  upon  the  interpretation  and  con- 
struction to  be  given  it,  and  the  interest  of  the  appel- 
lant in  making  such  attack.  The  evidence  showed 
that  on  Saturday  the  appellant,  who  was  a  grocer  and 
poultry  dealer,  took  in  five  hundred  chickens  and  re 
tained  them  in  the  building,  situate  upon  the  grouad 
of  the  Grand  Rapids,  etc.,  Railway  Company,  occupied 
by  him,  and  near  to  which  ran  a  side-track  or  switch  of 
said  company,  and  that  on  the  following  Monday  they 
were  shipped.  In  other  words,  he,  as  a  dealer,  had 
the  chickens  from  Saturday  until  Monday,  and  during 
that  time  fed  them  where  they  were  detained.  This, 
we  think,  did  not  make  a  case  within  the  purpose  and 
spirit  of  the  ordinance,  and  the  appellant^s  motion  for 
a  new  trial  should  have  been  sustained.  The  appel- 
lant has,  th^^fore,  no  interest  in  questioning  the 
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validity  of  the  ordinance.  The  judgment  is  reversed, 
with  instructions  to  sustain  the  appellant's  motion 
for  a  new  trial. 

Marmon  v.  Whitb  et  al. 

[No.  18,409.    Filed  November  16,  1898.] 

Deeds. —  Contideraiion.  —  Htuband  and  Wife, —  An  agreement  to 
many  ocmstitutee  a  sufficient  oonsidenitJon  tojsnpport  a  oonveyanoe 
of  real  estate,    p.  448. 

Fraudulent  Ck)NyEYAi70BS.— Auband  and  Wife,— Exemptiom.— 

When  a  debtor  is  a  householder,  and  conveys  or  transfers  his  prop-     

erty  to  defraud   his  Creditors,    of  which  fraudulent   faitent  his  lao  685 
grantee  or  transferee  has  notioe,  his  creditors  oaanot  reach  suoh  ~ 
ptopertQT  if  the  value  of  the  wife's  interest  therein,  the  debtor's 
exemption  of  9600,  and  aU  hens  on  such  property,  senior  to  such 
creditors,  equal  or  exceed  the  value  of  the  property  conveyed  or 
transferred,    pp,  449,  450, 

Husband  aud  Vfirm.-^Imhoaite  IfOereit  cf  Wife  in  J^tMbamf s  Baal 
Estate. — Value.— The  value  of  the  inchoate  interest  of  the  wife  in 
the  husband's  real  estate  is  not  equal  to  one-third  of  the  value  of 
such  real  estate,  but  such  value  is  a  question  of  fact,  to  determine 
which  many  elements  beside  the  value  of  the  land  must  be  consid- 
^ared.  The  only  case  in  which  suoh  interest  equals  one^hird  the 
•ndue  of  the  land  is  when  the  land  is  sold  under  execution  or  decre- 
tal order,  and  the  title  thereto  has  vested  in  the  purchaser,    p.  460. 

Fraudxtlent  Conveyances.— IncluHi^e  Interest  of  Wife.— Judicial 
Ncetice.—lu  ascertaining  the  value  of  real  estate  for  the  purpose  of 
determining  whether  a  decree  setting  aside  a  conveyance  thereof 
from  defendant  to  himself  and  wife  as  tenants  by  entireties  would 
benefit  plaintiffs,  defendant's  Creditors,  it  is  the  duty  of  the  court 
to  take  judicial  notice  of  the  fact  that  the  wife  of  defendant  is  en- 
titled to  one-third  of  said  real  estate  as  against  general  creditors. 
pp.  4S0,  461. 

HUBBAND  and  Witb.— Lie»  cf  Wife  on  Htuband  a  Real  Estate.— A 
wife  who  has  expended  money  in  the  improvement  of  her  husband's 
property  under  an  agreement  that  such  property  should  be  conveyed 
to  her  and  her  husband,  is  entitled  to  a  lien  thereon  for  the  amount 
so  expended,  senior  to  that  of  the  husband's  general  creditors. 
pp.  4S1,  45t. 

Judicial  Sales.— i2en^«  and  Ppo/lt«.— Sections  765-768,  Bums'  R.  S. 
1894,  only  requires  the  rents  and  profits  of  lands  sold  at  sheriff's 
sale  to  be  offered  for  sale,  and  if  no  bid  is  received  therefor  sufficient 
to  satisfy  the  judgment,  interest,  and  costs  the  sheriff  must  sell  the 
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fee  simple  of  the  real  estate.  The  fact  that  the  rents  and  profits  of 
the  real  estate  for  seven  years  exceed  in  value  the  amount  of  the 
judgment  including  interest  and  costs  does  not  prevent  the  sale  of 
the  real  estate  in  fee  simple,    pp.  452-464. 

From  the  Marion  Superior  Court    Affirmed. 
William  V.  Hooker^  for  appellant 
Joseph  E,  Bell,  for,  appellees. 

Monks,  J. — This  action  was  brought  by  appellant 
against  appellees  to  set  aside  certain  conveyances  of 
real  estate  as  fraudulent,  and  subject  the  same  to  the 
payment  of  a  judgment  recovered  by  appellant  against 
appellees  Rush  White  and  William  T.  White.  The 
court  made  a  special  finding  of  the  facts,  and  stated 
conclusions  of  law  thereon  in  favor  of  appellees,  and 
rendered  judgment  accordingly.  The  only  error  as- 
signed is  that  the  court  erred  in  each  conclusion  of 
law. 

The  facts  found  are,  substantially,  as  follows:  Ap- 
pellees Rush  White  and  Ida  L.  White  were  married 
in  1895,  at  which  time  Rush  White  was  the  owner  of 
a  lot  in  the  city  of  Indianapolis.  Prior  to  the  mar- 
riage they  entered  into  an  oral  agreement  that,  in 
consideration  of  the  marriage  of  said  Ida  L.  to  him, 
said  Rush  White  would  convey  to  her  said  real  estate 
as  a  marriage  settlement.  In  1896,  Rush  White  con- 
veyed said  real  estate  to  his  wife,  the  only  consider- 
ation therefor  being  said  agreement  above  named.  At 
the  time  of  said  conveyance  said  real  estate  was  worth 
$2,600.00,  and  was  subject  to  a  mortgage  of  $1,166.00. 
Rush  White,  at  the  time  of  making  said  conveyance 
had  no  other  property  except  a  one-half  interest  in 
the  stock  of  groceries,  etc.,  owned  by  the  firm  of  White 
&  White,  his  brother,  the  appellee  William  T.  White, 
being  the  other  member  of  the  firm;  which  partner- 
ship property,  including  the  claims  owing  to  said 
firm,  was  then  worth  $1,700.00,  and  the  indebtedness 
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of  the  firm  was  then  $1,800.00.  The  firm  property  was 
on  May  18,  1896,  sold  for  $1,407.98,  and  all  of  the  pro- 
ceeds thereof  were  placed  in  the  hands  of  a  trustee 
for  certain  creditors,  whose  claims  equaled  the  pro- 
ceeds received  by  said  trustee.  The  appellees  Wil- 
liam T.  White  and  Mamie  White  were  married  in  1889. 
In  March,  1894,  said  William  T.  White  purchased  a 
certain  lot  in  the  city  of  Indianapolis,  paying  therefor 
$1,500.00  cash,  and  assuming  the  payment  of  a  mort- 
gage thereon  for  $500.00.  At  the  time  of  said  purchase 
appellee  Mamie  White  had,  as  her  separate  estate, 
$800.00  in  money.  Afterwards  it  was  agreed  by  parol 
between  said  husband  and  wife  that  said  Mamie, 
out  of  her  own  means,  should  remodel  and  improve 
the  house  on  said  real  estate,  in  consideration  of 
which  said  William  T.  should  cause  the  same  to 
be  conveyed  through  a  trustee  to  himself  and  said 
Mamie,  his  wife,  to  have  and  hold  the  same  as 
tenants  by  entireties  and  under  said  agreement  appel- 
lee Mamie  White  expended  of  her  own  estate,  in 
improving  the.said  real  estate,  and  for  certain  street 
and  sewer  assessments,  the  sum.  of  $873.00.  On  March 
8,  1896,  said  William  T.  White  and  Mamie,  his  wife, 
conveyed  said  real  estate  to  a  trustee,  who  conveyed 
the  same  to  them  as  husband  and  wife.  The  consid- 
eration for  such  conveyance  was  the  payment  of  the 
said  sum  of  $873.00.  The  value  of  the  said  real  estate 
was  at  the  time  of  said  conveyance,  and  at  the  time 
of  the  trial,  $2,630.00,  and  the  rental  value  thereof 
per  month  $18.00.  At  the  time  of  said  conveyance  to 
said  trustee  said  William  T.  White  contemplated  in- 
solvency, and  executed  said  deed  for  the  purpose — 
First,  of  securing  the  payment  made  by  his  wife,  under 
the  agreement  heretofore  mentioned;  and,  second,  to 
place  the  title  to  said  real  estate  in  the  name  of  him- 
self and  wife,  so  as  to  prevent  the  same  being  seized 
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by  the  creditors  of  the  firm  of  White  &  White;  but 
appellee  had  no  knowledge  that  her  husband  waB  in- 
solvent, or  of  any  fraudulent  intent  on  his  part.  At 
the  time  of  said  conveyance  by  Rush  White  and  his 
wife,  and  at  the  time  of  the  conveyance  by  William 
T.  White  and  his  wife  to  said  trustee,  the  firm  of 
White  &  White  was  indebted  to  appellant  on  con- 
tract in  the  sum  of  $183.63,  for  which  appellant  after- 
wards recovered  a  judgment  against  said  appellees 
Rush  White  and  William  T.  White.  Appellees  Rush 
White  and  William  T.  White  were  at  the  time  of  mak- 
ing said  conveyances,  and  now  are,  householders  re- 
siding in  Marion  county,  Indiana.  The  court  found, 
as  a  conclusion  of  law,  that  appellant  was  not  entitled 
to  have  either  tract  of  said  real  estate  subjected  to 
sale  to  pay  his  judgment. 

The  finding  does  not  show  that  the  conveyance  by 
Rush  White  to  -his  wife,  Ida  L.  White,  was  made  with 
a  fraudulent  intent  or  purpose,  or  that  she  had  any 
knowledge  of  such  intent  or  purpose,  but  it  was  found 
that  the  consideration  for  said  conveyance  to  her  was 
her  agreement  to  marry  hiuL  This  was  a  valuable 
consideration.  State,  ex  reL,  v.  Osbon%  143  Ind.  671, 
677,  678,  and  authorities  cited;  6  Am.  &  Bug.  Ency.  of 
Law  (2  ed.),  724;  Wait  on  Fraudulent  Conveyances, 
section  212. 

It  is  evident  that  the  court  did  not  err  in  the  con- 
clusion of  law  that  appellant  was  not  entitled  to  have 
the  real  estate  conveyed  to  appellee  Ida  L.  White  sold 
to  pay  his  judgment.  Besides,  the  conveyance  by 
Rush  White  to  his  wife  did  not  harm  appellant,  for 
the  reason  that  at  the  time  said  conveyance  was 
made  said  Rush  White  was  a  householder,  and  had 
no  property  out  of  which  he  could  claim  the  exemp- 
tion of  $600.00  except  said  real  estate.  His  wife  Ida 
L.  was  entitled  to  one-third  in  value  of  said  real  estate 
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^  as  against  said  appellants,  under  section  2669,  Bums' 
R.  S.  1894  (2608,  Horner's  R.  S.  1897),  if  the  same  was 
sold  at  execution  sale  on  said  judgment.  She  was 
also  entitled  to  have  said  mortgage  for  $1,166.00  paid, 
if  it  could  be  done  without  encroaching  on  her  inter- 
est in  said  real  estate.  Kelley  v.  Canary,  129  Ind.  460, 
462,  and  cases  cited;  Purviance  v.  Emlejf,  126  Ind.  419. 

It  is  proper,  therefore,  to  charge  the  amount  of 
said  mortgage  against  said  real  estate  after  deducting 
the  value  of  her  interest  therein.  The  value  of  said 
real  estate,  after  deducting  the  value  of  said  Ida  L.'s 
interest  therein,  which  she  could  take  as  against  a 
purchaser  at  execution  sale  on  said  judgment,  was 
$1,733.34.  The  amount  of  the  mortgage,  $1,166,  and 
the  $600  exemption,  equal  $1,766;  so  that,  if  said  real 
estate  had  been  sold  to  pay  appellee's  claim  at  the 
date  said  deed  was  made,  for  its  full  value,  which 
was  $1,766,  subject  to  the  inchoate  interest  of  the 
wife,  the  proceeds  would  not  have  been  sufficient  to 
pay  the  mortgage  and  the  .exemption  allowed  appel- 
lee Rush  White.  It  follows,  therefore,  that,  even  if 
Rush  White  had  conveyed  said  real  estate  with  the 
fraudulent  intent  of  cheating  and  defrauding  his 
creditors,  of  which  intent  his  wife  had  knowledge, 
and  the  special  finding  had  so  stated,  appellant  would 
not  have  been  damaged  thereby,  and  would  not,  there- 
fore, have  been  entitled  to  any  relief  in  this  action. 
CiUzena^  Bank  v.  Bolen,  121  Ind.  301,  306,  307,  and 
cases  cited;  Moss  v.  Jenkins,  146  Ind.  589,  599. 

The  rule  in  such  a  case  is  that  when  a  debtor  is  a 
householder,  and  conveys  or  transfers  his  property  to 
defraud  his  creditors,  of  which  fraudulent  intent  his 
grantee  or  transferee  has  notice,  his  creditors  cannot 
reach  such  property,  if  the  value  of  the  wife's  interest 
therein,  the  debtor's  exemption  of  $600^  and  all  liens 
Vol.  151—29 
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on  such  property,  senior  to  such  creditors,  equal  or 
exceed  the  value  of  the  property  so  conveyed  or  trans- 
ferred.   Moss  V.  Jenkins  J  supra,  599/ 

A  different  question  is  presented  concerning  the 
real  estate  conveyed  by  the  trustee  to  William  T. 
White  and  his  wife.    It  cannot  be  said,  as  a  matter 
of  law,  that  the  inchoate  interest  of  Mamie  White  in 
the  real  estate  of  her  husband  conveyed  to  the  trus- 
tee, and   by   him   reconveyed  to   her  and   her   hus- 
band, was,  at  that  time,  worth  $876,  one-third  of 
$2,630,  the  value  of  said  real  estate  as  found  by 
the  court  when  said  conveyance  was  made.  If  a  hus- 
band conveys  real  estate  by  a  deed  in,  which  his 
wife  does  not  join,  it  is  not  true,  as  a  matter  of 
law,  that  the  value  of  her  inchoate  interest  in  said 
real  estate  is  one-third  the  value  of  said  real  estate. 
In  such  case  she  is  not  entitled  to  any  part  of  said 
real  estate  unless   she  survives   her  husband.    She 
may  not  survive  him,  in  which  case  the  title  of  the 
husband's  grantee  would  be  as  ;>erfect  as  if  she  had 
joined  in  the  deed;  or  her  husband  may  live  many 
years  after  the  i^eed  is  made,  and  not  until  his  death 
would  she  be  entitled  to  one-third  of  said  real  estate, 
under  section  2652,  Burns'  R.  8.  1894  (2491,  Homers' 
B.  8. 1897).    It  is  clear  that  the  value  of  such  interest 
in  such  a  case  is  a  question  of  fact,  to  determine  which 
many  elements  beside  the  value  of  the  land  must  be 
considered.    The  only  case  in  which  it  can  be  said 
that  the  value  of  the  inchoate  interest  of  the  wife 
in  the  land  of  her  husband  is  one-third  the  value  of 
such  land,  is  when  such  land  is  sold  under  execution 
or  decretal  order,  and  the  title  thereto  vested  in  the 
purchaser.    Section  2669,  Burns'  R.  S.  1894  (2508,  Hor- 
ner's R.  S.  1897).    In  determining  whether  a  decree 
for  the  sale  of  the  real  estate  held  by  William  T. 
White  and  wife,  as  tenants  by  entireties,  would  be 
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of  any  ultimate  benefit  to  appellant,  it  was  the  duty 
of  the  trial  court,  and  ia  the  duty  of  this  court,  to  take 
judicial  notice  of  the  fact  that  under  the  law  said 
Mamie  White  was,  and  would  be,  entitled  to  one-third 
of  said  real  estate  as  against  appellant  or  any  other 
person  purchasing  the  same  at  sheriff's  sale  to  pay 
appellant's  judgment.  The  special  finding  shows  that 
appellee  Mamie  White  had  no  knowledge  of  any  fraud- 
ulent intent  on  the  part  of  her  husband,  and  that,  un- 
der the  contract  said  real  estate  should  be  conveyed 
to  her  and  her  husband,  she  paid  street  and  sewer  as- 
sessments against  said  real  estate,  and  for  improving 
said  real  estate,  in  all,  the  sum  of  $873.  The  rule  is 
that  when  the  purchaser  has  not  been  guilty  of  any 
positive  fraud,  and  the  circumstances  are  such  as  make 
it  highly  injurious  and  inequitable  as  to  the  creditors 
for  the  conveyance  to  stand,  the  same  may  be  set 
aside,  upon  such. terms  as  will  protect  a  purchaser 
whose  purchase  is  only  constructively  fraudulent. 
Smith  V.  8elz,  114  Ind.  229,  234;  First  Nafl  Bank  v. 
Smith,  149  Ind.  443,  and  cases  cited.  Under  this  rule 
the  $873  paid  by  appellee  Mamie  White  for  improve- 
ments on  said  real  estate,  and  for  street  and  sewer  as- 
sessments,  she  was  entitled  to  a  lien  thereon,  for  the 
same,  junior  only  to  the  mortgage  for  $500.  The  value 
of  the  real  estate,  as  found  by  the  court,  was  $2,630. 
Mamie  White  would  be  entitled  to  the  undivided  one- 
third  of  said  real  estate  if  sold  to  satisfy  appellant's 
judgment.  The  value  of  the  real  estate  to  be  sold 
would  be  $2,630.00, less  $876.66,  the  value  of  her  one- 
third,  which  is  $1,758.34.  To  determine  whether  the 
sale  of  said  real  estate  on  execution  to  pay  said  judg- 
ment would  be  of  any  ultimate  benefit  to  appellant, 
the  following  sums  must  be  deducted  from  the  value 
of  said  real  estate,  because  they  must  be  paid  out  of 
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the  proceeds  of  said  sale  before  any  part  thereof  could 
be  applied  upon  appellant's  judgment: 

Amount  paid  by  Mamie  White  for  improve- 
ments on  said  real  estate   and  for   street 

and  sewer  assessments $   873.00 

Mortgage  on  said  real  estate 500.00 

Amount  of  exemption  allowed  William  T. 
White,  resident  householder 600.00 

Total   11,973.00 

The  amount  to  be  paid  out  of  the  proceeds  of  the 
sale  of  the  property  if  sold  to  pay  appellant's  judg- 
ment is  f219.66  in  excess  of  the  value  of  the  interest 
in  said  real  estate  subject  to  sale.  It  is  evident,  there- 
fore, that  the  appellant  was  not  damaged  by  the  con- 
veyance of  said  real  estate. 

Appellant  insists,  however,  that^  under  the  provi- 
sions of  sections  765-768,  Burns'  R.  g.  1894- (753-756, 
Horner's  R.  S.  1897),  the  owner  of  a  judgment  is  re- 
quired to  purchase  "the  rents  and  profits"  of  his  debt- 
or's real  estate  at  the  amount  of  his  judgment,  interest 
and  cost,  provided  the  same  does  not  exceed  two-thirds 
of  the  appraised  value  thereof  for  a  period  not  ex- 
ceeding seven  years.  That  is  that  the  owner  of  such 
a  judgment  is  required  to  purchase  the  rents  and 
profits  of  such  real  estate  at  execution  sale  for  such 
period,  not  exceeding  seven  years,  that  two-thirds  ol 
the  rental  value  of  such  real  estate  for  such  period 
would  equal  the  amount  of  the  judgment,  interest  and 
cost;  that  in  this  case,  as  the  two-thirds  of  the  rental 
value  for  seven  years  is  in  excess  of  appellant's  judg- 
ment, interest  and  cost,  if  the  court  ordered  said  real 
estate  sold  to  pay  said  judgment  appellant  would  be 
required  by  said  sections  765-768  (753-756),  sttpra,  to 
purchase  the  rents  and  profits  of  said  real  estate  on 
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such  order  for  such  period;  that  two-thirds  of  the  rent- 
al value  for  such  period  would  equal  the  amount  of 
the  judgment,  principal,  interest  and  cost,  which 
period  he  estimates  would  be  twenty-one  months; 
that,  therefore,  the  greatest  interest  appellant  could 
acquire  in  said  real  estate  would  be  a  leasehold  in- 
terest for  twenty-one  months,  and  the  legal  title  of 
the  husband  therein  would  not  become  absolute  and 
vested  in  the  purchaser  at  sheriff's  sale,  which  is  re- 
quired by  section  2669  (2508),  supra,  before  the  in- 
choate interest  of  the  wife  would  be  vested  in  her; 
and  such  being  the  case  that  in  determining  whether 
the  conveyance  of  said  real  estate  damages  appellant, 
it  was  not  proper  to  estimate  the  value  of  her  incho- 
'ate  interest  in  said  real  estate  at  one-third  of  the 
whole  value  of  said  real  estate. 

It  is  only  on  the  theory  that  his  construction  of  sec- 
tions 765-768  (753-756),  supra,  is  correct,  that  appellant 
insists  that,  in  determining  whether  appellant  was 
damaged  by  said  conveyance,  it  is  not  proper  to  count 
the  value  of  Mamie  White's  interest  in  said  real  estate 
at  one-third  the  value  thereof,  and  deduct  the  same 
from  the  value  of  said  real  estate.  Said  sections,  how- 
ever, will  not  bear  such  construction.  If  appellant 
procured  an  order  to  sell  said  real  estate  to  pay  his 
judgment,  he  would  not  be  required  to  sell  the  rents 
and  profits  of  the  same  for  a  period  not  exceeding 
seven  years.  Said  sections  only  require  that  the  rents 
and  profits  of  the  real  estate  for  a  period  not  exceeding 
seven  years  be  first  offered,  and,  if  no  one  bids  enough 
therefor  to  pay  said  judgment,  interest  and  cost, 
then  it  is  the  duty  of  the  sheriff  to  offer  the  fee  sim- 
ple. The  fact  that  the  rents  and  profits  of  the  real 
estate,  or  two-thirds  thereof,  for  seven  years,  exceed  in 
value  the  judgment,  interest  and  cost,  does  not  pre- 
vent the  sale  of  said  real  estate  in  fee  simple  on  exe- 
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cution  to  pay  such  judgment.  The  statutes  only  re- 
quire such  rents  and  profits  to  be  first  offered  for 
sale,  and,  if  no  bid  is  received  therefor  sufficient  to 
pay  the  judgment,  interest  and  cost,  the  sheriff  must 
sell  the  fee  simple  of  the  real  estate  to  pay  such  judg- 
ment. Finding  no  error  in  the  record,  the  judgment 
is  affirmed. 

Henricks,  Trustee,  v.  The  State,  ex  rel,  Robison. 

[No.  18.257.     Filed  May  24»  1896.     Rehearing  denied  Not.  17,  1808.] 

SoHOOLS  AND  SCHOOL  DiSTEiCTS. ^CoTwfncc^iott  of  Jciut  SckooChouK. 
— Where  upon  petition  for  the  constniction  of  a  Bohoolhouse  at  the 
joint  expense  of  two  townships  the  trustees  thereof  disagreed,  and 
an  appeal  was  taken  to  the  county  superintendent,  as  provided  by 
law,  who  decided  in  favor  of  the  petitioners,  and  the  trustee  who 
favored  the  constructioQ  thereof  purchased  a  lot  upcxi  which  to 
erect  such  school  building  without  the  knowledge  or  consent  of  the 
other  trustee,  an  order  issued  by  the  county  superintendent  direct- 
ing the  trustees  of  both  townships  to  erect  the  schoolhouse  upon 
the  land  so  purchased  was  unauthorized. 

From  the  Clinton  Circuit  Court.    Reversed. 

m 

Ouenther  <&  Clark  and  Martin  A.  Morrison^  for  ap- 
^pellant. 

Brumbaugh  d:  Combs  ^  for  appellee. 

HowAJiD,  J.— Section  6001,  Bums'  R.  S.  1894  (4512, 
R.  S.  1881,  Acts  1877,  p.  126),  provides  that:  "The 
trustees  of  two  or  more  adjacent  counties  and  town- 
ships may  establish  a  new  school  district,  and  build 
a  schoolhouse  therein  at  the  joint  expense  of  their 
several  townships,  whenever,  in  their  judgment,  It 
shall  appear  necessary  for  the  better  accommoda- 
tion of  the  people  of  their  respective  townships:  Pro- 
vided,  That  such  necessity  must  be  set  forth  in  a  pe- 
tition of  the  persons  making  the  request,  such  petition 
to  be  presented  to  each  of  said  trustees.  And.  said 
trustees  shall,  at  the  time  agreed  upon  by  them,  not 
less  than  ten  days  nor  more  than  thirty  days  from 
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the  time  of  receiving  such  petition,  hold  a  joint  meet- 
ing/ for  the  purpose  of  declaring  whether  such  peti- 
tion shall  be  granted,  and  take  such  further  action  as 
the  case  may  require."  The  succeeding  section  of  the 
act  provides  what  part  of  the  expense  of  establishing 
such  joint  district  school  shall  be  borne  by  each  town- 
ship; and  also  that  after  the  establishment  of  the 
school  it  shall  be  supported  by  the  township  in  which 
it  is  established,  in  the  manner  already  prescribed  by 
law  in  the  case  of  other  schools  in  such  township.  - 

On  the  17th  day  of  April,  1896,  in  pursuance  of  the 
provisions  of  these  sections  of  the  statute,  a  petition 
by  the  relator  and  fifty-six  other  patrons  of  school 
district  No.  3,  of  Warren  township,  and  school  dis- 
trict No.  1,  of  Owen  township,  both  in  Clinton  coun- 
ty, was  filed  with  the  appellant,  trustee  of  Warren 
school  township,  and  one  Oscar  B.  Miller,  trustee  of 
Owen  school  township,  for  the  erection  of  a  joint 
schoolhouse  at  the  town  of  Geetingsville,  in  Owen 
township,  for  the  accommodation  of  the  school  chil- 
dren of  both  of  said  school  districts  On  the  27th 
day  of  April,  1896,  the  said  trustees  met,  as  required 
by  the  statute,  to  determine  whether  the  prayw  of 
such  petition  should  be  granted.  After  due  deliber- 
ation, the  tmstees  disagreed,  Miller  favoring,  and 
Henricks  opposing,  the  project. 

On  May  28, 1896,  the  relator  and  the  other  petition- 
ers appealed  from  the  trustees  to  the  county  super- 
intendent. This  appeal  was  taken  under  the  pro- 
visions of  section  6028,  Burns'  R.  g.  1894  (4537,  R.  S. 
1881),  which  reads  as  follows:  "Appeals  shall  be  al- 
lowed from  the  decisions  of  the  [township]  trustees 
relative  to  school  matters  to  the  county  superintend- 
ents, who  shall  receive  and  promptly  determine  the 
same  according  to  the  rules  which  govern  appeals 
from  justices  of  the  peace  to  circuit  courts,  so  far  as 
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such  rules  are  applicable;  and  their  decisions  of  all 
local  questions  relating  to  the  legality  of  school  meet- 
ings, establishment  of  schools,  and  the  location, 
building,  repair  or  removal  of  schoolhouses,  or  trans- 
fers of  persons  for  school  purposes,  and  resignation 
and  dismissal  of  teachers,  shall  be  final." 

It  is  found  by  the  court  that  on  June  13,  1896, 
the  appeal  was  heard  by  the  superintendent,  who  took 
the  same  under  advisement  until  June  22,  1896,  when 
he  decided  that  the  prayer  of  the  petitioners  should 
be  granted,  and  sent  written  notices  of  such  decision 
to  each  of  the  trustees.  The  written  notice,  as  set  out 
in  the  return  to  the  alternative  writ  of  mandate  after- 
wards issued  in  the  case,  and  to  which  a  demurrer 
was  sustained,  was  as  follows:  ^^In  the  matter  of  the 
appeal  of  the  Geetingsville  school  case,  hearing  was 
had  on  the  13th  day  of  June,  1896.  After  carefully 
examining  the  evidence  in  the  said  hearing  of  said 
cause,  it  is  my  decision  that  the  prayer  of  the  petition 
shall  be  granted  Signed  this  22nd  day  of  June,  1896. 
Jas.  H.  Grover,  Co.  Supt.  Clinton  Co.,  Ind.''  The  de- 
cision so  rendered  was  also  attached  to  the  transcript 
of  the  appeal  made  to  the  superintendent. 

Afterwards,  on  July  9,  1896,  Oscar  S.  Miller,  trus- 
tee of  Owen  township,  purchased  a  certain  tract  of 
land  in  Geetingsville,  in  said  township,  and  caused 
the  same  to  be  conveyed  to  Owen  school  township  and 
Warren  school  township,  paying  $200  for  the  same  by 
a  township  warrant  issued  by  him,  for  the  purpose  of 
erecting  a  joint  schoolhouse  thereon,  pursuant  to 
the  prayer  of  said  petition  and  the  granting  of  the 
same  on  appeal  to  the  county  superintendent.  The 
appellant,  Henricks,  trustee  of  Warren  school  town- 
ship, paid  no  part  of  the  purchase  price,  did  not  au- 
thorize anvone  to  act  for  him  in  the  matter,  and 
had  no  knowledge  of  said  purchase  or  conveyance  at 
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the  time  it  was  made.  On  July  14,  1896,  the  county 
superintendent  made  another  order,  directing  the 
trustees  of  both  townships  to  proceed  to  erect  the 
schoolhouse  prayed  for  upon  the  land  so  purchased 
by  trustee  Miller.  The  trustee  Henricks,  however, 
declined  to  join  in  the  building  of  the  schoolhouse. 
On  September  8,  1896,  the  relator  caused  a  complaint 
for  an  alternative  writ  of  mandamus  to  be  filed  in 
the  Clinton  Circuit  Court,  setting  out  the  facts  sub- 
stantially as  above  stated,  and  asking  that  the  said 
trustees  be  required  to  erect  said  schoolhouse  as 
prayed  for  or  show  cause  for  their  refusal  so  to  do. 
The  writ  was  issued  accordingly,  and,  at  the  hearings 
trustee  Miller  answered,  admitting  all  the  allega* 
tions  of  the  complaint  and  the  writ  of  mandate,  and 
joining  in  the  prayer  of  the  complaint.  The  appel- 
lant, trustee  of  Warren  township,  demurred  for  the 
reason  that  neither  the  petition  for  mandate  nor  the 
writ  itself  stated  facts  siifficient  to  constitute  a  cause 
of  action.  On  the  overruling  of  the  demurrer  the  ap- 
pellant answered,  making  his  return  to  the  writ,  in 
two  paragraphs,  the  first  being  a  general  denial  and 
the  second  setting  out  the  facts  more  in  detail  than 
the  same  were  stated  in  the  complaint  or  writ.  A 
demurrer  was  sustained  to  this  second  paragraph  of 
the  separate  return;  and  thereupon  the  cause  was 
submitted  to  the  court  for  trial.  The  facts  were 
found  by  the  court  substantially  as  already  stated, 
and  conclusions  of  law  were  made  in  favor  of  appel- 
lee, and  judgment  rendered  accordingly. 

The  able  and  earnest  counsel  for  appellant  argue 
very  elaborately  against  the  regularity  of  the  pro- 
ceedings before  the  trustees  and  superintendent,  and 
against  many  of  the  rulings  of  the  court.  Without 
entering  into  a  detailed  examination  of  all  the  conten- 
tions made,  we  think  it  evident  that  the  proceedings  of 
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the  trustees  and  of  the  superintendent  upon  the  peti- 
tion presented  for  their  consideration  were  in  substan* 
tial  compliance  with  the  provisions  of  the  statutes 
above  set  out.  We  are,  however,  of  opinion  that  both 
the  trustee  Miller  and  the  county  superintendent  ex- 
ceeded their  authority  in  the  acts  done  subsequent  to, 
and  independent  of  the  matters  submitted  to  the  trus- 
tees and  superintendent  in  the  petition  presented  for 
their  consideration.  When  the  superintendent,  on  the 
22nd  day  of  June,  1896,  had  decided  that  "The  prayer 
of  the  petitioners  should  be  granted,''  his  authority  in 
the  matter  was  at  an  end.  The  petition  embraced 
everything  that  could  be  acted  upon*  The  statute  un- 
der which  the  proceedings  were  instituted  did  not  vest 
in  the  trustee  Miller  the  right  to  say  where  the  school- 
house  should  be  erected  or  what  should  be  the  di- 
mensions or  kind  of  building.  These  were  matters 
for  the  exercise  of  the  judgment  of  both  trustees  con* 
cemed,  subject,  as  in  the  first  instance,  in  case  of  their 
disagreement,  to  appeal  to  the  county  superintendent. 
The  petition  did  not  state  upon  what  land  or  where 
the  schoolhouse  should  be  built,  or  what  kind  of  a 
structure  it  should  be,  except  that  it  should  be  lo- 
cated in  Qeetingsville,  and  should  be  of  brick,  con- 
tain two  rooms  and  not  cost  more  than  $2,000.  Be- 
cause trustee  Henricks  was  of  opinion  that  the  pe- 
tition should  not  be  granted,  it  does  not  follow  that 
when  his  views  on  the  question  were  overruled  by 
the  superintendent,  his  further  participation  in  the 
joint  project  was  also  forbidden.  The  action  of  trus- 
tee Miller,  therefore,  in  proceeding  to  purchase  land 
for  a  building  site  in  the  name  of  both  townships, 
must  be  held  to  be  without  authority,  unless  ratified 
and  agreed  to  by  the  trustee  of  the  other  township, 
or  else  until,  on  their  inability  to  agree,  the  matter 
is  determined  by  further  appeal  to  the  superintend- 
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ent.  Neither  trustee  can  be  denied,  in  the  first  in- 
stance, the  free  and  equal  exercise  of  his  own  judg- 
ment as  to  the  several  steps  to  be  taken  in  the  joint 
enterprise.  The  additional  order  of  the  county  super- 
intendent, therefore,  made  on  July  14,  1896,  direct- 
ing that  the  building  be  erected  on  the  land  described 
in  that  order,  being  the  same  purchased  by  trustee 
Miller,  was  unauthorized. 

The  appellant,  at  the  proper  time,  moved  to  have 
the  judgment  and  mandate  of  the  court  modified  so 
that  the  order  first  made  by  the  county  superintend- 
ent should  be  carried  out,  namely:  That  the  trus- 
tees should  be  commanded  to  build  said  schoolhouse 
as  prayed  for  in  the  petition  presented  to  them  on 
April  17,  1896,  and  as  approved,  on  appeal,  by  the 
decision  of  the  county  superintendent,  June  22,  1896. 
This  motion  was  overruled,  and  the  ruling  so  made 
is  assigned  as  error.  It  is  plain  that  the  error  is  well 
assigned.  Only  the  matters  set  forth  in  the  petition 
were  before  the  court  for  decision,  as  only  those  mat- 
ters had  been  before  the  trustees  and  the  county  su- 
perintendent. The  judgment  is  reversed,  with  instruc- 
tions to  the  court  to  sustain  the  motion  to  correct  and 
modify  the  judgment,  and  to  enter  judgment  accord- 
ingly. 

On  Petition  for  Rehearing. 

Howard,  J. — It  was  held  in  the  principal  opinion 
that  the  proceedings  before  the  trustees  were  taken 
in  compliance  with  the  statutes,  but  that  the  action 
of  trustee  Miller  in  purchasing  land  for  the  school- 
house,  and  of  the  county  superintendent  in  approving 
such  purchase,  were  wholly  unauthorized.  The  appel- 
lant had  moved  to  modify  the  judgment  so  that  no 
writ  should  issue  to  order  the  erection  of  a  school- 
house  on  the  land  so  unlawfully  purchased,  and  we 
held  that  the  judgment  should  be  so  modified.  We  are 
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unable  to  understand  why  appellant  himself  should 
now  complain  of  the  holding  so  made.  Under  the 
judgment  as  modified,  no  further  action  can  be  taken 
for  the  construction  of  the  building  on  the  land  pur- 
chased, and  that  is  all  appellant  asked  op  could  ask. 
The  action,  as  taken  and  pursued,  has  ended  in  his 
favor.  It  is  true  that  new  proceedings  may  be  com- 
menced. The  trustees  may  go  ahead,  and  agree  upon 
a  site  and  structure  for  the  proposed  school;  or  the 
patrons  of  the  school  may  file  a  new  petition  in 
which  these  matters  shall  be  provided  for.  It  is  not 
true,  therefore,  that  the  statutes,  as  construed  by 
the  court,  leave  the  establishment  of  such  a  school  to 
the  arbitrary  discretion  of  either  trustees  or  super- 
intendent. The  proceedings  must,  in  each  instance, 
be  initiated  by  petition  of  the  school  patrons. 
Whether  the  trustees  agree  to  the  petition  or  refuse 
to  agree  to  it,  there  may  be  an  appeal  to  the  superin- 
tendent. If  the  people  of  the  State  desire  still  fur- 
ther limitation  on  the  powers  of  school  officers  in  this 
matter,  they  may  of  course  secure  it  by  legislative 
action;  but  the  courts  can  do  no  more  than  interpret 
the  law  as  it  is  written.    Petition  overruled. 


Touhey  v.  Touhey. 

[No.  18,548.    Filed  November  17,  1898.] 

JUDOMRNT. — Void  Sales.— Satisfaction  of  Judgment, — FaUure  to  Ap^ 
praise  Property. — A  sale  of  real  estate  was  made  without  appraise- 
ment,  on  a  judgment,  subject  to  valuation  and  appraisement  laws, 
a  certificate  of  purchase  was  issued  to  the  judgment  plaintiff  re- 
citing the  payment  of  the  amount  of  the  writ,  and  thereafter  a 
sheriff's  deed  was  executed  to  plaintiff.  Thereafter,  more  than  two 
years  after  the  issuance  of  the  writ,  the  sheriff  returned  the  execu- 
tion unsatisfied,  and  plaintiff  procured  an  execution  in  the  nature 
of  a  venditioni  exponas,  and,  upon  said  writ,  appraisement,  notioe, 
and  sale  were  made,  the  judgment  plaintiff  purchasing  same,  and 
receiving  a  certificate  of  purchase,  and  thereafter  the  execution 
defendant  brought  suit  to  quiet  his  title  to  said  real  estate.  Held^ 
that  the  irregularity  in  selling  without  appraisement,  and  holding 
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the  writ  for  two  years  did  not  extinguiBh  the  lien  of  the  judg- 
ment 

From  the  St.  Joseph  Circuit  Court.    Affirmed. 

R.  T.  Miller,  W.  M.  Parr  and  F.  J.  L.  Meyer,  for 
appellantl 
Andrew  Anderson^  for  appellee. 

Hackney,  C.  J. — ^The  question  for  decision  in  this 
case  arises  upon  facts  specially  found,  and  conclu- 
sions of  law  stated  by  the  triaJ  court,  in  substance 
as  follows:  On  October  2.5,  1894,  the  appellee  ob- 
tained  a  decree  of  divorce  from  appellant  and  a  judg- 
ment for  $2,000  alimony  against  him,  the  latter  then 
being  the  owner  of  the  real  estate  in  question.  Five 
days  later  an  execution  issued  upon  said  judgment, 
and  was,  according  to  the  terms  of  the  judgment, 
collectible  subject  to  valuation  and  appraisement 
laws. 

Said  writ  was  levied  upon  said  property,  and  a  sale, 
without  appraisement,  was  made  to  the  appellee  in 
May,  1895.  A  certificate  of  purchase  issued  to  the 
appellee,  and  it  recited  the  payment  of  the  amount 
of  the  writ,  whereas  no  sum  was  paid  or  receipted  for 
by  the  appellee.  In  May,  1896,  the  sheriflT  executed 
to  the  appellee  a  deed  for  said  property,  and  she  went 
into  possession.  In  December,  1896,  more  than  two 
years  from  the  issuance  of  said  writ,  the  sheriff  re- 
turned said  execution  unsatisfied,  by  reason  of  the 
invalidity  of  said  sale,  owing  to  the  failure  to  ap- 
praise the  property.  Thereupon  the  appellee  pro- 
cured to  be  issued  an  execution  in  the  nature  of  a 
venditioni  exponas  for  the  collection  of  said  judgment, 
and  upon  said  writ  appraisement,  notice  and  sale 
were  made,  the  appellee  purchasing  and  receiving  a 
certificate.  Upon  the  appellant's  complaint  to  quiet 
title,  and  upon  the  facts  found,  the  court  stated  as 
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conclusions  of  law:  (1)  That  the  appellant  is  the 
owner  bf  the  legal  title;  (2)  that  the  deed  of  the  sher- 
iff was  void ;  but  that  (3)  the  lien  of  the  judgment  had 
not  been  extinguished. 

It  is  manifest  that  the  appellant  can  present  but 
one  question,  that  arising  upon  the  third  conclusion 
of  law.  It  may  be  stated  in  this  way:  Did  the  ir- 
regularity in  selling  without  appraisement,  and  in 
holding  the  writ  for  two  years  extinguish  the  lien  of 
the  judgment,  while  leaving  the  title  to  the  property 
undisturbed  in  the  appellant?  From  any  equitable 
view  the  inquiry  would  suggest  a  negative  answer. 
It  would  be  a  remarkable  state  of  circumstances  un- 
der which  a  sale  absolutely  void  would  satisfy  the 
judgment  upon  which  it  is  made,  there  being  no 
money  paid,  no  receipt  executed,  no  advantage 
gained,  and  no  disadvantage  occasioned  *  the  appel- 
lant 

The  record  contains  no  facts  showing  advantage^ 
to  the  appellee  or  disadvantage  to  the  appellant  from 
the  irregularity;  and  the  satisfaction  insisted  upon, 
without  payment  of  money  or  surrender  of  property, 
is  extremely  technical,  and  utterly  devoid  of  equity. 
The  principal  argument  in  behalf  of  the  appellant  is 
that  the  first  sale  was  void  for  the  want  of  an  ap- 
praisement, and  the  second  sale  was  void  because  the 
first  sale  satisfied  the  judgment.  The  apparent  rather 
than  real  legal  support  for  this  argument  is  in  the 
holding  that  a  levy  upon  property  sufficient  to  satisfy 
a  judgment  is  a  presumptive  satisfaction  of  the  judg- 
ment. 

As  between  the  debtor  and  the  creditor,  and  In- 
volving no  Interests  of  a  third  party,  this  presump- 
tion is  only  prima  fade,  "and  the  whole  extent  of  the 
rule  is  that  the  judgment  is  satisfied  when  the  execu- 
tion has  been  so  used  as  to  change  the  title  of  the 
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goods,  or  in  some  way  to  deprive  the  debtor  of  his 
property.  When  the  property  is  lost  to  the  debtor  in 
consequence  of  the  legal  measures  which  the  creditor 
has  pursued,  the  debt,  *  *  *  is  gone,  although  the 
creditor  may  not  have  been  paid."  United  States  v. 
Dashiel  3  Wal.  688;  Ldndley  v.  Kellej/y  42  Ind.  294; 
McCabe  v.  Ooodwiney  65  Ind.  288;  Dehority  v.  Pawon, 
115  Ind.  124, 

Here  the  appellant  has  succeeded  in  his  claim  that 
the  writs  and  attempted  sales  were  void.  Of  this  the 
appellee  does  not  complain.  The  only  substantial 
claim  of  the  appellant  here,  as  we  have  already 
shown,  is  that  the  invalid  proceedings  under  the 
judgment  shall  be  deemed  a  satisfaction  of  the  judg- 
ment. In  this  claim  we  do  not  concur.  The  title  of 
the  appellant  has  not  been  affected,  and  the  rights 
of  third  parties  have  not  been  disturbed.  The  case 
does  not  fall  within  the  class  where  the  presumption 
of  satisfaction  is  conclusive.  The  judgment  is  af- 
firmed.   Howard,  J.,  absent. 


The  Demino-Oolborn  Luhbsr  Company  et  al.  v. 

The  Union  National  Savings  and  

Loan  Association.  m  ml 

[No.  17,959.    Filed  November  22,  1898.]  ^^^  -«??| 

161    488) 

MscHANic's  Lies. ^Foredontre,— Junior  Mortgage.— Failure  to  Make  ^jw) 
Junior  Mortgagee  a  Party. — The  foreclosure  of  a  mechanic's  lien, 
without  making  a  junior  mortgagee  a  partj,  does  not  affect  the 
rights  of  such  mortgagee,  and  where  the  jear  given  by  statute  for 
the  foreclosure  of  such  mechanic's  lien  has  expired  without  a  fore- 
closure thereof  against  the  mortgagee,  the  lien  and  the  judgment 
based  thereon  are,  as  to  such  mortgage,  absolutely  void. 

From  the  Lake  Circuit  C!ourt.    Affirmed. 
Ibach  &  Ibachj  for  appellants. 
Olds  &  Oriffin,  for  appellee. 
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Howard,   J. — The   appellee   brought   this   action 
against  the  appellants  for  the  foreclosure  of  a  mort- 
gage dated  March  31,  1893,  and  made  a  lien  upon  cer- 
tain real  estate  in  the  city  of  Hammond,  described  in 
the  complaint.     Among  the  allegations  of  the  com- 
plaint are  the  following:    "The  said  plaintiff  further 
avers  that  the  defendant  the  Deming-Colborn  Lumber 
Company  claims  to  have  furnished  lumber  and  ma- 
terials for  the  erection  of  a  dwelling  house  or  other 
building  upon  said  premises  in  the  year  1893,  and  to 
have  filed  a  notice  of  its  intention  to  hold  a  mechan- 
ic's lien  upon  said  real  estate,  in  the  recorder's  of- 
fice of  Lake  county,  Indiana,  on  the  22nd  day  of  June, 
1893,  and  claims  to  have  foreclosed  its  mechanic's  lien 
by  suit  in  the  Lake  Circuit  Court,  and  obtained  a  de- 
cree for  the  sale  of  said  real  estate,  and  by  virtue 
thereof  said  real  estate  was  duly  advertised  and  sold 
under  such  decree,  and  said  Deming-Colborn  Lum- 
ber Company  purchased  the  same  at  such  sale;  but 
the  plaintiff  avers  that  said  lien  was  not  filed  ac- 
cording to  law,  and  the  same  does  not  describe  the 
above  described  property,  or  any  other  property,  and 
as  to  it  the  said  pretended  mechanic's  lien  is  of  no 
force  or  validity  whatever;  that  it  was  filed  and  re- 
corded more  than  one  year  previous  to  this  date,  and 
that  the  plaintiff  was  not  a  party  to  said  foreclosure 
proceeding  in  favor  of  the  said  the  Deming-Colborn 
Lumber  Company,  and  no  attempt  has  been  made 
to  enforce  said  pretended  lien  against  this  plaintiff, 
and  that  as  to  this  plaintiff  the  said  pretended  lien 
stands  as  if  it  had  never  been  foreclosed,  and  the  time 
permitted  for  the  foreclosure  of  the   same   has  ex- 
pired, and   said   lien   is   barred   against  this  plain- 
tiff."   The  appellant  lumber  company  filed  its  mo- 
tion to  make  the  complaint  more  specific,   in  this: 
"That  whereas  it  seeks  to  have  its  mortgage  declared 
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a  prior  lien  to  the  judgment  of  the  defendant  lumber 
company,  and  whereas  the  said  defendant  lumber 
company's  judgment  is  obtained  by  the  foreclosure 
of  its  mechanic's  lien,  that  it  set  up  in  the  complaint 
the  time  and  dates  upon  which  said  defendant  lum- 
ber company  furnished  said  materials,"  etc.  Thi» 
motion  was  overruled,  as  was  also  the  lumber  com- 
pany's demurrer  to  the  complaint.  The  lumber  com- 
pany then  filed  its  answer,  being  a  general  denial, 
which  was  afterwards  withdrawn,  and^also  a  special 
paragraph.  In  the  special  paragraph  of  answer  it  is 
admitted  that  the  company  obtained  a  decree  of  fore- 
closure of  its  mechanic's  lien  on  February  9,  1894, 
together  with  an  order  of  sale  of  the  property  de- 
scribed in  the  complaint.  It  is  further  averred  ^'that 
the  said  lumber  company  began  to  furnish  materials 
to  be  used  in  the  erection  and  construction  of  a  cer- 
tain frame  building,  and  which  materials  were  used 
in  the  erection  and  construction  of  said  building  upon 
the  land  as  described  in  its  notice  of  lien;  that  on 
the  17th  day  of  February,  1893,  such  lien  was  fore- 
closed on  the  same  land, as  described  in  plaintifF*s 
mortgage,  which  mortgage  was  not  recorded  until 
March,  1893;  that  the  said  lumber  company  contin- 
ued so  to  furnish  such  materials  under  contract 
•  *  •  continuously  up  until  the  24th  day  of  June, 
1893,  and  within  sixty  days  after  the  furnishing  of 
the  said  last  materials,  and  on  the  26th  day  of  July, 
1893,  it  filed  its  notice  of  its  intention  to  hold  a  lien 
against  the  said  described  real  estate,  the  same  as  set 
forth  in  plaintiff's  complaint  herein,  and  within  one 
year  thereafter  brought  its  suit  to  foreclose  said  lien, 
and  obtained  a  judgment  foreclosing  its  said  lien,  and 
an  order  of  sale  to  sell  the  said  described  realty  to 
satisfy  the  said  judgment''  To  this  answer  a  de- 
Vol.  151—80 
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murrer  was  sustained,  and,  the  lumber  company  re- 
fusing to  plead  further,  judgment  of  foreclosure  was 
ent^ed  in  favor  of  appellee.  There  can  be  no  doubt 
that  the  facts  pleaded  in  the  answer  show  that  the  ap- 
pellant's lien,  which  related  back  to  the  date  of  fur- 
nishing the  first  material,  February  17,  1893,  was 
prior  to  the  lien  of  appellee's  mortgage,  which  lat- 
ter was  not  recorded  until  April  4,  1893.  As  said  in 
Fleming  v.  Bumgamery  29  Ind.  424,  "The  lien  of  the 
mechanic  or  material  man  relates  to  the  time  when 
the  work  commenced,  or  the  materials  began  to  be 
furnished,  as  to  subsequent  conveyances  as  well  as 
to  other  liens.'*  Indeed,  we  do  not  understand  that 
the  learned  counsel  for  appellee  deny  the  priority  of 
appelMnt's  lien.  They  simply  contend  that  they 
may  foreclose  their  mortgage  and  sell  the  property 
without  regard  to  appellant's  lien  or  the  foreclosure 
«ftd  Sfile  thereunder;  and  this  for  the  reason  that 
appellee  was  not  made  a  party  to  the  proceedings  for 
the  foreclosure  of  appellant's  mechanic's  lien.  The 
right  to  a  mechanic's  lien  and  the  procedure  for  its 
enforcement  are  purely  statutory.  As  said  in  Oood- 
bub  V.  Estate  of  Homnng,  127  Ind.  181,  "In  so  far  as 
a  right  to  a  mechanic's  lien  in  a  given  case  is  con- 
cerned, we  must  look  only  to  the  statute  in  force 
when  the  material  or  machinery  is  furnished  or  the 
labor  is  done ;"  and  **stich  rights  are  to  be  established 
and  enforced  by  the  law  existing  at  the  bringing  of 
the  suit.''  Even  if  the  land  were  already  mortgaged 
at  the  time  the  mechanic's  lien  attached,  that  would 
not  affect  such  lien,  so  far  as  the  then  interest  of  the 
owner  might  be  concerned.  As  provided  in  section 
726C,  Burns'  R.  S.  1894,  "the  lien,  so  far  as  concernB  tho 
buildings  erected  by  said  lien  holder,  is  not  impaired 
by  •  *  •  foreclosure  of  mortgage;  but  the  same  may 
be  sold  to  satisfy  the  lien  and  removed  WlthiA  ninety 
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days  after  the  sale  by  the  purchaser."  '  See  Carriger 
V.  Machey,  15  Ind.  App.  392.  Moreover,  even  if  the 
mortgage  in  suit  were  prior  in  time  to  appellant's 
lien  (which  it  was  not),  we  might  yet  say  (following 
FarmerSj  etc.,  Co.  v.  Canada,  etc.,  R.  W.  Co.,  127  Ind. 
250,  in  its  citation  from  Brooks  v.  Railway  Co.,  101  U. 
8.  443),  that  the  appellee  knew  that  the  structure  here 
in  question  was  yet  to  be  built,  and  that,  while  such 
building  would  add  to  the  value  of  appellee's  secur- 
ity, the  law  gave  to  the  men  whose  labor  and  money 
built  it  a  lien  superior  to  that  of  the  mortgage.  One 
cannot  shut  his  eyes  to  the  condition  and  character 
of  property  upon  which  he  is  about  to  take  a  mort- 
gage. So  it  was  held  in  Jenckea  v.  JenvkeSy  145  Ind.  624, 
citing '  TTarrei^  v.  8ohn,  112  Ind.  218,  that,  when  a  person 
acquires  a  mortgage  lien  upon  property,  he  acquires 
it  "with  knowledge  of  the  uses  and  purposes  to  which 
such  property  was  applied  by  its  owner,  and  with  no- 
tice that  under  the  statute  the  mortgaged  property 
was  liable  to  be  subjected  to  after-acquired  liens  for 
labor  and  material." 

So  far  as  to  mortgages  made  prior  to  the  attach- 
ing of  a  mechanic's  lien.  The  mortgage  here  consid- 
ered was^  however,  given  after  the  attaching  of  the 
mechanic's  lien^  and  is  therefore  a  junior  incumbrance. 
But  it  is  not  absolutely  necessary  to  the  validity  of  a 
foreclosure  proceeding  that  either  senior  or  junior  in- 
cumbrancers should  be  made  parties.  At  most,  it  is  to 
be  said  that  the  rights  of  those  not  made  parties  are  not 
affected.  If  such  rights  are  not  thereby  diminished, 
neither  are  they  increased,  and  we  are  to  look  to  the 
law  in  each  case  to  see  what  such  rights  are.  If  we 
should  treat  appellant's  mechanic's  lien  and  appel- 
lee's junior  mortgage  lien  as  having  to  each  other 
simply  the  relation  of  two  mortgages,  as  appellee 
would  seem  to  argue  they  ought  to  be  treated^  then, 
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as  we  have  seen,  the  rights  of  appellee,  as  holder  of 
the  junior  lien,  were,  at  most,  not  affected  by  appel- 
lant's foreclosure.  Its  lien  remains  as  before,  junior 
to  that  of  the  senior  lien  holder.  "As  a  general  rule,*' 
said  Judge  Worden,  in  Hasselman  v.  McKernan,  50 
Ind.  441,  "where  a  junior  mortgagee  is  not  made  a 
party  to  an  action  to  foreclose  a  senior  mortgage 
the  foreclosure  does  not  affect  him,  and  as  to  him  all 
things  remain  as  if  there  had  been  no  foreclosure." 
A  like  statement  of  the  law  is  found  in  Onskell  v. 
Viquesneyj  122  Ind.  244, — ^that,  where  a  junior  mort- 
gagee is  not  made  a  party  to  the  foreclosure  of  » 
senior  mortgage,  **the  foreclosure  is,  as  to  him?  * 
mere  nullity.  He  is  only  required  to  pay  the  naort- 
gage  debt  with  interest;''  citing  many  like  decisions 
of  this  court.  But  it  is  nowhere  held  that  the  fore- 
closure of  a  senior  mortgage  is  in  itself  invalid  f^** 
the  reason  simply  that  a  junior  lien  holder  was  x^^* 
made  a  party.  Neither  has  it  been  held  that  *^^^ 
junior  mortgagee  can  thereafter,  in  disregard  of  t^^ 
senior  lien,  proceed  to  foreclose  his  mortgage  and  ^^^ 
the  land  as  if  he  alone  had  a  lien  upon  it.  Follo^^^i^^ 
the  analogy  of  these  cases,  appellee's  right  as  a  jxtJUOf 
lien  holder, — ^it  not  having  been  made  a  party  to  ^»j 
pellant's  foreclosure  suit,  and  not,  therefore,  beii^' 
bound  by  it, — would  be  precisely  the  same  as  it  waf 
before  such  foreclosure  suit  was  begun.  The  statute 
as  to  the  foreclosure  of  mechanic's  liens  certainly 
does  not  give  any  greater  rights  to  a  junior  incnm. 
brancer.  It  is  only  prior  incumbrancers  that  are 
there  protected  when  not  made  parties.  In  section 
7260,  Burns'  R.  S.  1894,  it  is  provided  that,  on  sale 
in  mechanics'  lien  foreclosures,  "such  sale  [is]  to  be  ) 

without  prejudice  to  the  rights  of  any  prior  incum- 
brances,  owner,  or  other  persons  not  parties  to  t\ie 
action."   It  is  questionable  whether  this  section  do^ 
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not  treat  a  mechanic's  lien  as  a  pending  suit  from  the 
date  of  the  doing  of  the  first  work,  or  the  furnishing 
of  the  first  material,  until  the  entry  of  the  judgment 
of  foreclosure,  and  whether  all  persons  acquiring 
liens  after  the  doing  of  such  first  labor  or  the  fur- 
nishing of  such  first  material  must  not  do  so  at  their 
own  hazard,  as  in  other  cases  pendente  lite.  But 
without  deciding  this  question,  it  is  at  least  certain 
that  the  rights  of  such  junior  incumbrancer  (he  not 
being  named  as  such  in  the  statute)  are  not  greater 
than  those  of  a  prior  incumbrancer,  whose  rights,  the 
statute  provides,  shall  not  be  prejudiced;  that  is,  the 
junior  incumbrancer's  rights  cannot  in  any  case  be 
greater  after  than  they  were  before  the  foreclosure 
of  the  mechanic's  lien,  namely,  the  right  to  redeem 
froniK  the  senior  lien,  or  to  foreclose  subject  to  such 
senior  lien.  The  several  interests  in  the  land  before 
the  suit  were:  First,  that  of  the  owner;  second,  that 
of  the  senior  lien  holder;  and,  third,  that  of  the  junior 
lien  holder.  On  the  foreclosure  of  appellant's  senior 
lien,  and  the  purchase  of  the  land,  appellant  acquired 
the  owner's  interest,  together  with  its  own,  subject 
to  the  right  of  appellee,  the  junior  lien  holder,  either 
to  redeem  from  such  decree  and  sale,  or  to  foreclose 
its  own  mortgage,  and  procure  a  decree  for  the  resale 
of  the  land. 

But  counsel  for  appellee  contend  that,  however 
true  it  may  be  that  the  lien  of  the  lumber  company 
was  prior  to  that  of  the  mortgagee,  at  the  time  of  the 
foreclosure  of  the  former,  yet  such  priority  could 
last  only  during  the  life  of  the  mechanic's  lien.  This, 
we  think,  must  be  admitted.  The  statute  section 
7259,  Bums'  R.  fi.  1894  (5298,  Homer's  R.  S.  1897), 
gives  one  year  from  the  time  when  notice  is  filed  in 
the  recorder's  oflfice,  or,  if  a  credit  is  given,  one  year 
from  the  expiration  of  such  credit,  during  which  time 
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suit  may  be  brought  for  the  enforcement  of  a  me- 
chanic's lien ;  and  it  is  there  expressly  provided  that, 
"if  said  lien  shall  not  be  enforced  within  the  time 
prescribed  by  this  section,  the  same  shall  be  null  and 
void."  If  the  lien  in  this  case  had  not  been  foreclosed 
-within  the  year  given  by  the  statute,  it  is  clear  that 
it  would  have  been  void  as  to  all  persons  concerned, 
including  the  mortgagee.  But,  while  the  lien  wad 
duly  foreclosed  as  against  the  owner  of  the  property, 
yet,  as  we  have  seen,  the  appellee,  as  mortgagee,  not 
having  been  made  a  party  to  the  action,  its  rights 
were  in  no  manner  affected  th^eby;  that  is,  appel- 
lee's mortgage  stands  just  the  same  as  it  would  have 
stood  if  the  mechanic's  lien  had  not  been  foreclosed 
within  the  time  prescribed  by  the  statute.  In  other 
words,  the  year  given  by  statute  having  expired  with- 
out a  foreclosure  of  the  lien,  as  against  the  mortgage, 
the  lien  itself  and  the  judgment  based  thereon  must 
be,  as  to  such  mortgage,  absolutely  void.  Equity 
cannot,  as  in  the  case  of  mortgages,  maintain  the 
senior  lien  on  foot,  after  the  expiration  of  the  year, 
when  the  statute  itself  declares  that  such  lien  shall 
then  be  void.  By  its  foreclosure  the  lien  holder  not 
having  made  the  mortgagee  a  party,  simply  stepped 
into  the  shoes  of  the  owner  of  the  property;  and,  as 
such  owner  could  not  question  the  right  of  the  mort- 
gagee to  foreclose  against  the  property,  neither  can 
the  lien  holder  now  do  so, — ^the  year  given  him  by 
statute  to  foreclose  his  lien  having  expired.  It  would, 
of  course,  be  different  if  the  time  for  the  foreclosure  of 
a  mechanic's  lien  were  not  limited  by  the  statute.  See 
Catterlin  v.  Armstrong,  79  Ind.  614,  and  101  Ind.  258; 
and  VnUm,  etc..  Loan  Ass^n  v.  Edberg.  (Ind.  Sup.)  61 
N.  E.  916.    Judgment  affirmed. 


MAY  TERM,  1898— Vol.  151.  471 

Wilson  v.  Curtis  et  al, 

i  ■— ^— ^— — .  '.  ■      11  I  ■     11  I 

Wilson  v.  Curtis  et  al. 

[No.  18,534.    Filed  November  d8,  1898.] 

EzECirroB& — Appointment^^WHU. — A  testator  may,  Ih  his  wiU, 
delegate  the  authority  to  his  legatees,  or  a  majority  thereof,  to  name 
an  executor,  and  the  appointment  made  by  them  will  be  the  same 
as  if  made  in  the  wilL 

From  the  Howard  Circuit  Court.    Affirmed. 

Conrad  Woif,  J.  O,  Blaoklidge  and  C  C.  Shirley, 
for  appellant 
Milton  Bell  and  William  C.  Puvdum,  for  appeUeea 

Monks,  J. — Nancy  Wilson  died  testate  in  Howard 
county,  Indiana,  in  1897.  Her  will,  which  was  duly 
admitted  to  probate  in  said  county,  provided  that  her 
executors  should  buy  a  "tombstone,"  and,  if  necessary 
for  the  payment  for  the  same,  and  her  debts  and  fu- 
neral expenses,  that  he  sell  at  private  sale  or  other- 
wise, or  in  such  manner  upon  such  terms  of  credit  as 
he  may  think  prop»,  all  or  any  part  of  her  real  estate, 
and  ±0  execute  and  deliver  a  deed  therefor  in  fee  sim- 
ple. After  the  payment  of  the  debts  her  real  estate 
was  devised  to  her  children,  and  it  was  provided  that 
the  children,  or  a  majority  of  them,  should  appoint 
the  executor. 

All  of  the  children  referred  to  in  the  will,  except 
appellant,  met  and  signed  a  writing  by  which  appel- 
lee, Abner  R.  Barber,  was  appointed  executor  of  said 
will.  Said  appointment  was  filed  in  the  court  below, 
and  Abner  R  Barber  made  his  written  application 
to  be  appointed  such  executor. 

Appellant,  the  oldest  son  of  the  testatrix,  filed 
an  application  to  be  appointed  administrator  with 
the  will  annexed  of  said  estate,  and  at  the  same  time 
objected  to  the  appointment  of  appellee  Barber  as 
executor,  on  the  ground  that  he  was  not  named  as 
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executor  in  the  will.  The  court  overruled  the  objec- 
tion to  the  appointment  of  said  Barber,  and  he  gave 
bond  and  was  by  the  court  duly  appointed  executor 
of  said  will,  to  all  of  which  appellant  objected  and 
excepted. 

It  has  been  decided  that  a  testator  may  in  his  will 
delegate  the  authority  to  name  an  executor  to  some 
third  person  or  persons,  and  the  appointment  made 
by  them  will  be  the  same  as  if  made  in  the  will.  Wil- 
liams on  Executors,  pp.  ti95.t202;  Woemer's  Law  of 
Administration,  section  239;  Schouler^s  Exs.  and 
Admrs.,  section  41;  OroswelPs  Exs.  &  Admrs.,  p.  62; 
1  Thornton  and  Blacklege  on  Administration  &  Set- 
tlement of  Estates,  13,  and  cases  cited;  1  Am.  &  Eng. 
Ency.  of  Law,*  180,  and  notes;  Hartnett  v.  Wandelly  60 
N.  Y.  346,  19  Am.  Rep.  194;  State  v.  Rogers,  1  Houst 
(Del.)  569 ;  Mulford  y.  Mulford,  42  N.  J.  Eq.  68, 76 ;  Bishop 
V.  Bishop,  66  Conn.  208,  14  Atl.  808;  Kinney  v.  Kep- 
linger,  172  111.  449. 

In  Bishop  V.  Bishop,  supra,  the  court  said,  "The 
executor  is  the  creation  solely  of  the  testator.  And 
it  is  within  the  power  of  the  latter,  not  only  to  ap- 
point personally,  but  he  may  project  his  power  of  ap- 
pointment into  the  future,  and  exercise  it  after  death 
through  an  agent  selected  by  him.  And  the  agent 
may  be  pointed  out  by  name,  or  by  his  office  ar  other 
method  of  certain  identification." 

It  is  insisted  by  appellant  that  whatever  the  rule 
may  be  elsewhere,  under  our  statutes  no  person  can 
be  appointed  executor  unless  he  is  named  in  the  will. 
Section  2375,.vBums'  R.  S.  1894  (2222,  Horner's  R  S. 
1897),  provides  that  "Whenever  any  will  shall  be 
diily  admitted  to  -probate,  the  clerk  of  the  circuit 
court  in  which  the  same  shall  have  been  probated 
shall  issue  letters  testamentary  thereon  to  the  per- 
son or  persons  therein  named  as  executors  who  are 
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competent  by  law  to  serve  as  such,  and  who  shall  ap- 
pear and  qualify,"  Section  2376,  Bums'  R  S.  18d4 
(2223,  Horner's  R.  S.  1897),  provides  that  "Every  per- 
son named  in  the  will  as  executor,  who  shall  qualify 
and  give  bond,  shall  be  named  in  such  letters;  and 
every  person  not  thus  named  shall  be  deemed  super- 
seded/' Section  2379,  Burns'  R.  S.  1894  (2226,  Horner's 
R.  S.  1897),  provides  that  "if  there  be  no  person  named 
in  the  will  as  executor,  or  if  those  named  therein 
have  failed  to  qualify,  have  renounced,  or  have  been 
removed,  letters  of  administration  with  the  will  an- 
nexed shall  be  granted  by  the  proper  clerk  or  court 
to  any  competent  residuary  legatee  named  in  such 
will,"  etc. 

These  sections  were  enacted  in  1881,  and  are  sub- 
stantially the  same  as  statutes  on  the  same  subject 
in  force  in  New  York  in  1775,  when  the  case  of  Hart- 
nett  V,  Wandell,  supra,  was  decided.  In  that  case  it 
was  held  that  the  delegation  of  power  to  appoint  an 
executor  was  valid  at  common  law,  and  that  it  was 
valid  in  that  state  under  laws  substantially  the  same 
as  those  in  force  here.  It  was  also  held  in  Baker  v. 
Baker,  18  App.  Div.  189,  45  N.  Y.  Supp.  870,  citing  1 
Williams  on  Executors,  239;  Ex  parte  McDonnell,  2 
Bradf.  32;  Matter  of  Blancan,  4  Redf.  151,  that  a  di- 
rection in  a  will  that  the  public  administrator  shall 
"sell  out  all  real  estate"  is  an  appointment  of  the 
person  holding  that  position,  as  executor  of  the  will, 
and  letters  testamentary  were  issued  accordingly. 

We  think  that  the  trial  court  properly  held  that 
Abner  R.  Barber  was  under  the  facts  of  the  case 
named  as  executor  in  the  will  of  said  testator  within 
the  meaning  of  the  statute  above  cited,  and  that  no 
error  was  committed  therefore  in  appointing  him 
executor.    Judgment  affirmed. 
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^^P^i    The  State  v.  Chicago,  Indianapous  and  Loujsvhxb 
1^  *^®  Rah^way  Company. 

[Na  18,548.    FUed  NoTember  28,:i898.] 

KkiLBOXD^.^  HightDays,-^ Street  and  BaUrocui  Crossinga. —  Countif 
Commiiaioners.— An  order  by  the. board  of  county  comioissioners 
requiring  a  railroad  company  to  maintain  a  flagman  at  a  raihroad 
and  street  crossing,  made  in  pursuance  of  section  5174,  Bums'  R.  S. 
1894,  providing  that  the  board  of  commiasionfirs  may  require  rail- 
roads to  place  a  flagman  at  certain  railroad  and  public  highvay 
crossings,  is  invalid,  as  it  was  not  intended  by  such  statute  to  confer 
upon  county  commissioners  any  power  or  authority  over  streets  of 
incorporated  towns. 

From  the  Washington  CSrcuit  Court.    Affirmed. 

W.  JS.  PaynUr,  for  State, 

E.  a  Fiady  W.  S,  Kinnan  a^a  Aaa  MUotty  for 
appellee. 

Hackney,  0.  J. — This  was  an  action  by  the  appel- 
lant against  the  appellee  to  recover  the  penalty  pro- 
vided by  the  act  of  1891,  section  5174,  Burns'  E.  S. 
1894,  for  the  failure  to  maintain  a  flagman  at  the 
crossing  of  High  street  in  the  town  of  Salem  and  the 
main  track  and  a  switch  track  of  the  appellee.  The 
requirement  that  such  flagman  should  be  so  main- 
tained, was  by  an  order  of  the  board  of  commissioners 
of  Washington  county,  claimed  to  have  been  adopted 
in  pursuance  of  said  act,  section  5174,  Burn^'  R.  S. 
1894.  The  section  referred  to  provides  "that  all  rail- 
roads' owned  or  operated  in  the  state  having  more 
than  two  tracks  across  any  public  highway  or  road, 
and  used  for  switching  purposes  exclusively,  or  reg- 
ularly, or  if  only  one  track,  and  used  for  switching 
purposes,  said  railroad  corporation  shall,  upon  the 
order  of  the  county  commissioners  in  which  said  rail- 
road is  located,  place  a  flagman  at  said  crossing  and 
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maintain  the  same  at  their  expense  from  six  o'clock 
a.  m.  to  eight  o'clock  p.  m.,  of  each  and  every  day,  or 
so  long  as  said  commissioners  deem  it  necessary." 
The  appellee's  demurrer  was  sustained  to  the  appel- 
lant's complaint,  and  that  ruling  is  the  only  assigned 
error. 

Constitutional  objections  are  urged  to  the  statute  . 
referred  to,  and,  upon  the  appellant's  construction  of 
the  statute,  would  require  us  to  pass  upon  them.  We 
are  of  the  opinion,  however,  that  it  was  not  intended 
by  the  act  in  question  to  confer  upon  county 
boards  any  power  or  authority  over  the  streets  of  in- 
corporated-towns,  and  that  the  order  of  the  board, 
therefore,  was  invalid.  "Public  highways  or  roads" 
are  the  words  of  the  statute  describing  the  thorough* 
fare  over  which  this  power  of  the  board  is  given.  If 
this  expression  were  employed  in  a  general  and  un- 
limited sense  it  w^ould  include  streets,  since  streets 
are  a  class  of  bighwaya  But,  in  construing  the  act, 
we  are  to  ascertain  whether  the  legislature  intended 
to  include  streets  in  the  class  over  which  the  power 
was  given.  Primarily  all  power  over  all  thorough- 
fares  is  with  the  legislature.  For  many  years,  if  not 
from  the  beginning,  this  power  has  been  so  delegated 
by  the  legislature  as  to  give  control  over  urban  ways 
to  the  cities  and  towns,  and  over  suburban  ways  to 
the  county  boards  and  township  officers.  In  keeping 
this  control  subdivided  an  orderly  system  has  pre- 
vailed with  reference  to  the  establishment,  improve- 
ment, repair,  and  vacation  of  ways  and  the  sources 
from  which  the  necessary  funds  are  derived  and  the 
officers  executing  these  various  functions  and  expend- 
ing such  funds.  As  to  towns  it  has  been  and  now 
is  provided  that  "The  board  of  trustees  of  incorpo- 
rated towns  in  this  state  shall  have  exclusive  power 
over  the  streets    •    ♦    •    within  the  corporate  lim- 


476  SUPREME  COURT  OP  INDIANA, 

The  Island  Coal  Company  t.  Greenwood. 

its  of  such  town/'  Section  4404,  Burns'  R.  S.  1894 
(3367,  Horner's  R.  S.  1897).  An  intention  to  modify 
this  "exclusive  power  over  the  streets"  and  to  dis- 
turb this  prevailing  orderly  system  should  be  mani- 
fest before  the  courts  could  construe  the  act  in  ques- 
tion as  giving  county  boards  control  over  the  streets 
•  of  an  incorporated  town.  This  "exclusive  power"  is 
utterly  inconsistent  with  the  exercise  of  any  power 
by  the  county  board.  Sparling  v.  Dwenger^  60  Ind. 
80;  Tucker  v.  Conrad^  103  Ind.  354.  The  act  in  ques- 
tion, interpreted  with  reference  to  the  class  of  high- 
ways over  which  the  board  has  exercised  power, 
namely,  those  ways  the  control  of  which  is  not  given 
specially  to  cities  or  towns,  would  maintain  the  con- 
sistency of  the  existing  laws,  and  not  introduce  con- 
flict in  their  practical  enforcement. 

We  do  not  doubt  th4t  the  legislature  has  power  to 
recall  any  fraction  of  its  authority  over  streets  dele- 
gated to  towns  and  to  confer  it  upon  county  boards, 
but  we  are  as  free  from  doubt  in  holding  that  it  was 
not  intended  by  this  act  to  do  so.  The  ruling  of  the 
circuit  court  was  correct,  and  the  judgment  is  af- 
firmed. 

The  Island  Coal  Company  v.  Gbeenwood. 

-^      [No.  18,816.    Filed  April  21,  1^8.    Rehearing  denied  Not.  28, 1898.] 

-^  *^  Master  and  Servant.— PcraonaZ  Injury.^Knowledge  of  Danger, — 
Mines  and  Mining. — JrMp^cf ion. —Plaintiff  was  employed  hj  de- 
fendant in  mining  coal,  his  business  nt>eing  to  operate  a  cutting 
machine,  and  on  the  day  of  the  accident  was  engaged  in  cutting 
away  a  pari)  of  a  vein  of  coal  in  a  room  preparatory  to  blasting,  and 
was  injured  by  top  coal  and  slate  falling  upon  him  from  the  roof  of 
the  room  where  he  was  at  work.  The  mine  boss  inspected  the  room 
two  days  before  the  accident  and  found  top  coal  adhering  to  the 
roof  of  the  room,  which  he  ordered  taken  down.  He  again  visited 
the  room  on  the  morning  of  the  accident  and  saw  that  a  part  of 
the  top  coal  had  not  been  removed.  Plaintiff  and  his  assistant, 
both  experienced  miners,  brought  the  cutting  machine  in  the  room. 
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and,  noticing  that  the  top  coal  had  not  been  taken  down,  they 
sounded  same,  and,  finding  it  firm,  began  to  cut  the  side  of  the 
room,  and  after  they  had  been  at  work  an  hour  and  a  half  the  top 
coal  fell,  injuring  plaintiff.  Held,  that  plaintiff  had  an  opportunity 
equal  with  that  of  defendant  in  ascertaining  the  danger,  and  that 
he  could  not  recover  for  such  injury. 

From  the  Sullivan  Circuit  Court.     Reversed. 

John  8.  Bays  and  Miller  &  Elam,  for  appellant. 
Davis  &  Moffitt  and  Cullop  &  Kessingery  for  ap- 
pellee. 

HowAUD,  C.  J. — Appellee  was  employed  by  the  ap- 
pellant company  in  mining  coal,  and  has  brought 
this  action  to  recover  damages  for  injuries  alleged 
to  have  been  caused  by  the  negligence  of  the  com- 
pany in  suffering  coal  to  fall  upon  him  from  the  roof 
of  the  mine  in  which  he  was  at  work.  The  jury  re- 
turned a  general  verdict  in  favor  of  appellee,  assess- 
ing his  damages  at  $4,500.  They  also  returned  an- 
swers to  interrogatories.  The  questions  discussed  by 
counsel  may  best  be  considered  in  connection  with 
the  action  of  the  court  in  refusing  to  give  judgment 
to  appellant  on  these  answers  to  interrogatories,  not- 
withstanding the  general  verdict.  From  the  an- 
swers to  interrogatories  it  appears: ,  That  on  the  16th 
day  of  October,  1895,  and  previous  thereto,  the  ap- 
pellant company  was  engaged  in  mining  coal  near 
Linton,  in  Greene  county;  that  on  said  day,  and  for 
more  than  a  year*  before,  appellee  was  employed  in 
the  company's  mine  known  as  No.  2,  his  business  be- 
ing to  run  a  cutting  machine,  in  which  work  he  was 
assisted  by  one  Sherwood;  that  there  were  a  num- 
ber of  openings  in  the  mine  called  work  rooms, 
each  connected  with  a  passage  way,  or  entry,  the 
rooms  being  from  twenty  to  twenty-six  feet  in  width; 
that  after  a  room  was  started  at  a  given  width  it  was 
usual  for  the  miners  to  work  at  the  face  of  the  vein. 
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that  is,  at  the  end  of  the  room  farthest  from  the  en- 
try; that  the  vein  of  coal  being  mined  on  said  16th  of 
October,  1896,  was  about  five  feet  in  thickness;  that 
it  was  mined  by  the  men  operating  the  machine  by 
cutting  away  a  part  of  the  lower  edge  of  the  vein 
across  the  whole  face  of  the  room,  preparatory  to 
blasting;  that  after  the  machine  men  had  done  their 
work,  other  miners,  called  loaders,  drilled  holes  in 
the  face  of  the  coal  which  had  been  so  cut  under,  into 
which  holes  blasting  powder  was  inserted,  and 
thereby  masses  of  coal  were  thrown  down  and  broken 
up;  that  while  the  loaders  were  blasting  coal  in  one 
room  and  removing  it  from  the  mine,  the  machine 
men  were  at  work  in  another  room;  three  loaders,  in 
this  case,  following  the  two  machine  men;  that  it 
was  the  business  of  the  loaders  to  clear  up  a  room 
after  a  blast  and  before  any  further  cutting  was  done 
in  it ;  that  appellee  was  hurt  in  a  room  known  as  No. 
8  in  the  ninth  entfy  east  of  the  south  main  entry,  his 
injury  being  caused  by  top  coal  and  slate  falling  upon 
him  from  the  roof  of  the  room;  that  on  the  Idth  day 
of  October,  1895,  the  day  on  which  appellee  was  hurt, 
and  for  several  dayft  prior  thereto,  one  Newport  was 
appellant's  mine  boss;  that  said  mine  boss  visited 
room  eight  on  the  14th  day  of  October,  1895,  and 
then  found  top  coal  adhering  to  the  roof  of  said  room, 
extending  across  the  end  of  the  room  next  to  the  face 
of  the  coal,  and  being  about  eleveJ!  feet  wide  on  the 
right  hand  side  of  the  room,  and  three  and  a  half 
inches  thick ;  that  the  mine  boss  sounded  this  top  coal 
and  found  it  loose  at  the  point  where  he  sounded  it; 
that  the  mine  boss  then  directed  one  of  the  loaders 
to  take  down  the  top  coal,  and  before  the  accident 
occurred  the  loaders  did  take  down  a  part  thereof; 
that  the  part  taken  down  began  at  the  left  side  of 
the  room,  and  the  loaders  took  down  all  that  was 
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loose;  that  the  mine  boss  again  visited  the  room  on 
the  morning  of  October  16th,  the  day  of  the  accident 
to  appellee,  and  then  saw  that  a  part  of  the  top  coal 
had  not  been  taken  down;  that  about  three-quarters 
of  an  hour  after  the  mine  boss  left  room  eight,  on  the 
morning   in   question,    appellee   and    his   assistant 
brought  in  their  cutting  machine,  and  both  noticed 
that  a  part  of  the  top  coal  had  not  been  taken  down ; 
that  appellee  then  sounded  said  top  coal  by  striking 
it  with  a  pick  to  discover  whether  it  was  loose  and 
likely  to  fall  down,  but  upon  such  sounding  the  coal 
appeared  to  be  Arm,  and  to  adhere  closely  to  the  roof 
of  the  room;   that   appellee's   assistant,    Sherwood, 
sounded  the  top  coal  in  like  manner  with  the  handle 
of  a  shovel,  and  also   found  it  Arm   and   adhering 
tightly  to  the  roof;  that  thereupon  appellee  and  his 
assistant  placed  their  machine  and  began  to  cut  the 
side  of  the  room  under  said  top  coal,  and  after  they 
had  been  at  work  for  an  hour  and  a  half  the  top  coal 
fell  upon  them;  that  the  weight  of  the  coal  that  came 
down  was  about  800  pounds,  being  all  of  the  coal  that' 
adhered  to  the  roof  when  they  began  cutting,  and  it 
fell  a  distance  of  two  feet  and  a  half;  that  miners 
determine  whether  top  coal,  or  other  material  ad- 
ha*ing  to  the  roof  of  a  room,  is  likely  to  fall  by  strik- 
ing it  and  listening  to  the  sound;  if  such  material  is 
loose  it  will  give  forth  a  hollow  sound  on  being  so 
struck;  no  other  method  is  shown  for  determining 
whether  top  coal  is  loose;  that  there  is  always  more 
or  less  danger  of  top  coal  falling  from  the  roof  of  a 
mine,  and  no  one  can  determine  by  examination  when 
it  will  fall;  that  appellee  and  his  assistant,  while  run- 
ning a  cutting  machine  in  appellant's  mine,  had  eight 
different  working  rooms,  and  changed  from  one  to 
another,  going  to  a  room  which  the  loaders  had  made 
ready;  that  rooms  were  often  shot,  cleaned  up  by  the 
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loaders,  and  again  entered  by  the  machine  men  be- 
tween the  regular  visits  of  the  mine  boss;  that  ap- 
pellee and  his  assistant,  Sherwood,  when  they  went 
to  work  in  a  room  often  found  top  coal  adhering  to 
the  roof  which  the  loaders  had  not  taken  down,  and 
it  was  their  custom  on  those  occasions  to  test  the  con- 
dition of  such  top  coal  by  sounding  the  same,  and 
thus  determining  whether  it  was  safe  to  work  under; 
that  on  this  occasion  Sherwood  sounded  said  coal  all 
over  its'  surface,  and  the  coal  sounded  solid  and  safe, 
both  when  appellee  «ounded  it  and  when  it  was 
sounded  by  Sherwood;  that  the  pick  used  by  appellee 
was  the  best  thing  for  sounding  top  coal,  and  the 
shovel  handle  used  by  Sherwood  was  a  good  imple- 
ment for  that  purpose,  either  being  better  than  the 
implement  used  by  the  mine  boss  in  sounding  on  the 
14th  of  October,  1895;  that  to  judge  of  the  safety  of 
the  top  coal  no  one  could  do  more  than  listen  to  the 
sound  when  it  was  struck;  that  appellee  and  Sher- 
wood had  good  hearing  when  they  sounded  the  top 
coal  in  room  eight,  and  both  heard  the  sound  given 
forth  when  it  was  struck  by  the  pick  and  the  shovel 
handle;  that  the  condition  of  room  eight  when  appel- 
lee and  Sherwood  entered  it  on  the  morning  of  the 
accident  was  open  to  their  observation,  but  they  did 
not  observe  its  condition  closely  or  sound  the  top  coal 
over  its  whole  surface;  that  the  reason  why  top  coal 
was  often  found  adhering  to  the  roofs  of  rooms  in 
which  appellee  and  Sherwood  worked  was  because 
the  entire  vein  did  not  always  come  down  when  the 
blast  was  fired;  that  Newport,  the  mine  boss,  had 
general  charge  of  the  safety  of  entries,  rooms,  and 
other  places  where  employes  or  others  had  occasion 
to  go  in  appellant's  mine;  that,  in  the  course  of  the 
work  in  mining  coal,  that  part  of  the  room  where 
work  was  actually  done  often   became   unsafe   bj 
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reason  of  the  manner  in  which  such  work  was  done, 
and  the  loaders  often  remedied  the  trouble  which 
caused  danger  by  removing  the  top  coal;  that  such 
dangers  often  arose  and  were  remedied  between  the 
visits  of  the  mine  boss,  and  without  his  suggestion; 
that  appellee  had  been  a  coal  miner,  a  part  of  the 
time,  for  eleven  years  before  the  accident,  and  New- 
port had  then  been  mine  boss  for  about  ten  days; 
that  there  was  space  in  room  eight  to  the  north  and 
west  of  where  the  top  coal  that  fell  on  appellee  was 
adhering  to  the  roof,  in  which  they  might  have 
worked  their  machine  on  the  morning  of  the  acci- 
dent; but  it  was  necessary  for  them  to  operate  the 
machine  under  the  overhanging  coal;  that  the  ap- 
pellee placed  his  machine  under  the  top  coal,  know- 
ing that  such  top  coal  was  there,  in  room  eight,  at 
the  time  he  so  placed  his  machine,  and  began  work 
thereunder,  because  of  the  fact  that  he  had  sounded 
such  top  coal  and  believed  it  to  be  absolutely  safe  and 
free  from  danger. 

It  is  not  contended  that  these  facts  show  contribu- 
tory negligence  on  the  part  of  appellee;  but  counsel 
for  appellant  do  contend  that  the  facts  so  found  show 
that  appellee  assumed  all  risk  of  danger  from  the 
falling  of  the  top  coal.  Counsel  for  appellee,  on  the 
other  hand,  contend  that  the  danger  was  not  obvious 
but  concealed  or  latent,  and  that  as  to  such  danger 
there  is  no  assumption  of  risk.  It  is  true  that  the 
danger  was  concealed,  but  it  was  concealed  from  ap- 
pellant as  well  as  from  appellee.  And  while  the  duty 
of  inspection  rested  upon  the  company,  and  it  was  re- 
quired to  furnish  a  reasonably  safe  place  for  its  em- 
ployes to  work,  yet  we  think  the  facts  show  that  the 
duty  so  resting  upon  appellant  was  performed  as 
fully  as  was  reasonably  possible.  It  is  to  be  remem- 
VoL.  161—31 
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bered  that  the  defect  in  the  roof  was  not  in  the  pas- 
sage way  of  the  mine,  but  in  the  very  place  where 
appellee  was  at  work,  and  of  which  he  had  a  fuller 
and  more  complete  knowledge  than  appellant  could 
have.  The  cause  of  danger  was  in  the  immediate  pres- 
ence of  appellee^  and  had  been  thoroughly  tested  by 
him  and  his  assistant;  and,  pn  such  test,  the  place  was 
found  by  them  to  be,  as  they  believed,  perfectly  safe. 
They  often  found  such  top  coal  adhering  to  the  roof 
when  they  entered  a  roOm  to  work,  and  were  in  the 
habit  of  testing  it,  as  they  did  on  .this  occasion.  The 
jury  found  that  there  is  always  more  or  less  danger  of 
such  coal  falling,  and  that  no  one  can  tell  by  any 
examination  when  it  will  fall.  It  was  also  found 
that  such  dangers  often  occur  and  the  top  coal  is  re- 
moved between  the  visits  of  the  mine  boss,  and  with- 
out his  suggestion.  No  doubt,  as  to  permanent  open- 
ings through  which  persons  pass  and  repass  in  the 
mine,  it  is  the  duty  of  the  mine  owner,  made  so  by 
the  common  law  as  well  as  the  statute,  to  see  that 
the  mine  is  safe  from  all  dangers  that  may  be  avoided 
by  removing  or  propping  up  loose  places  in  the  roof. 
And  while  the  statute  (section  12  of  the  act  approved 
March  2,  1891,  Acts  1891,  p.  67,  section  7472,  Bums' 
R  S.  1894),  makes  it  also  the  duty  of  the  mining  boss 
to  visit  and  examine  every  working  place  in  the  mine 
at  least  every  alternate  day  and  see  that  the  same 
is  properly  secured  by  props  or  timber,  and  that 
safety  in  all  respects  is  assured,  yet  these  require- 
ments must  be  taken  in  a  reasonable  sense.  It  can- 
not be  intended  that  props  shall  be  set  up  at  the  very 
place  where  the  machine  men  are  at  work.  The  men 
must  have  room  to  use  their  machines  and  tools,  and 
to  engage  in  the  actual  work  before  them.  Indeed 
the  fact  that  the  mine  boss  is  not  required  to  be  pres- 
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ent  oftener  than  every  alternate  day  shows  that  these 
props  are  not  to  be  set  up  before  the  workmen  have 
cleared  a  place  for  them.  It  is  found  that  rooms  are 
often  shot,  cleaned  up  by  the  loaders,  and  again  en- 
tered by  the  machine  men  between  the  regular  visits 
of  the  mine  boss. 

In  Lauiftvilley  etc,  R.  W.  Co.  v.  Howell,  147  Ind*  260, 
an  employe  was  injured  by  reason  of  the  parting  qf 
a  coupling  pin  between  two  cars.  The  employe  was 
at  the  time  standing  on  the  front  of  the  engine  hold- 
ing the  shackle  bar  in  his  hands,  and  it  was  unsuc- 
cessfully sought  to  charge  him  with  having  assumed 
the  risk  of  the  danger  occasioned  by  the  defective 
coupling  pin.  "Had  he  coupled  the  cars  between 
which  the  link  was  used,^*  said  the  court  in  that  case, 
^^and  thus  handled  the  defective  appliance  and  so 
had  opportunity  to  observe  it,  there  might  be  some 
propriety  in  holding  him  accountable  for  a  knowl- 
edge of  its  condition.  Employes  are  rightly  held 
chargeable  with  knowledge  of  the  condition  of  the 
tools  and  parts  of  machinery  and  appliances  which 
they  use  or  with  which  they  come  in  contact.'*  The 
same  is  true  of  the  places  in  which  employes  are  at 
work  and  with  which  they  are  in  immediate  contact. 
The  condition  and  dangers  of  such  places  are  liable 
to  change  from  hour  to  hour,  as  the  work  progresses, 
and  the  employe  himself  has  much  better  means  of 
knowing  of  such  condition  and  dangers  than  hi^  em- 
ployer possibly  can  have.  An  important  consider- 
ation in  such  cases,  as  said  by  the  supreme  court  of 
Iowa,  in  Corson  v.  Coal  Hill  Co.,  101  la.  224,  70  N. 
W.  185,  is  whether  the  structure,  appliance  or  instru- 
mentality is  one  which  has  been  furnished  for,  the 
work  in  which  the  employes  are  to  be  engaged,  or 
whether  the  furnishing  and  preparation  of  it  is  itself 
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part  of  the  work  which  they  are  employed  to  per- 
fornL  So  in  Finalyson  v.  Utica  Mining  Co.y  67  Fed. 
507,  where  an  employe  was  injured  by  material  fall- 
ing from  the  roof  of  a  mine,  it  was  held  that  the  rule 
as  to  providing  a  safe  place  to  work  did  not  fully  ap- 
ply to  a  case  where  the  work  consisted  in  making  a 
dangerous  place  safe,  or  in  constantly  changing  the 
character  of  the  place  for  safety  as  the  work  pro- 
gressed. The  case  of  falling  top  coal  in  such  a  case 
as  the  one  before  us  is  not  unlike  the  caving  in  of  a 
gravel  pit,  where  it  has  been  frequently  held  by  this 
court  that  the  employe  assumes  the  risk  of  such  a 
possible  danger  which  is  alike  open  to  the  observa- 
tion of  employer  and  employe.  Vincennea  Water  Sup- 
ply €o.  V.  White,  124  Ind.  376;  Stcanmn  v.  City  of  La- 
fayette,  134  Ind.  625. 

The  jury  here  find  that  both  appellant  and  appel- 
lee knew  that  a  part  of  the  top  coal  was  left  adhering 
to  the  roof  of  the  place  where  appellee  began  work. 
Appellee  found  the  coal,  as  he  and  his  assistant  be- 
lieved, to  be  so  fast  to  the  roof  as  "to  be  absolutely 
safe  and  free  from  danger."  In  this  it  turned  out 
that  they  were  mistaken,  whether  the  defect  then  ex- 
isted or  was  brought  about  by  causes  arising  after 
appellee  and  his  assistant  had  begun  their  work. 
Having  equal  or  better  opportunities  thau  appellant 
for  knowing  the  danger  threatening  him,  it  would 
seem  that  appellee  could  have  no  right  of  action. 
Were  it  not  for  the  provisions  of  the  statute  above 
cited,  and  the  failure  of  the  jury  to  find  whether  the 
overhanging  coal  could  be  propped  or  timbered  with- 
out undue  interference  with  the  work,  the  case  would 
hardly  admit  of  doubt.  We  are  of  opinion,  however, 
from  a  consideration  of  the  whole  case  as  presented, 
that  justice  will  best  be  promoted  by  granting  a  new 
trial,  rather  than  by  ordering  judgment  on  the  an- 
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swers  to  interrogatories.  Judgment  reversed,  with 
instructions  to  grant  a  new  trial,  and  with  leave  to 
amend  pleadings  if  desired. 


The  State  v.  McEwen. 

[No.  18,^18.    FUed  NoTember  20,  1898.] 

CSftDONAli  liAW.^Ifutruction.^Evidence.'-  Appeal.^  Where  the  evi- 
dence is  not  in  the  record,  and  there  is  no  statement  in  the  biU  ot 
exceptions  showing  that  an  instruction  which  the  court  refused  to 
give  to  the  jury  in  the  trial  of  a  criminal  cause  was  relevant  to  the 
evidence,  no  question  is  presented  thereon  for  decision  in  this  court 
p.  486. 

Saks. — Iruiruetion9.—  When  Evidence  Not  in  Seeord,^ Appeal,— 
Although  it  is  not  necessary  in  appeals  by  the  Stat^  in  criminal 
cases  to  set  forth  the  evidence  in  full,  there  must  be  some  statement 
in  the  bill  of  exceptions  showing  that  there  was  evidence  to  which 
instructions  offered  and  refused  were  relevant,  or  the  court  wiU  not 
pass  upon  alleged  errors  in  refusing  to  give  same.    p.  486. 

Same. — Indietmeni, — Inttrudion. — Evidence. — The  name  by  which  a 
person  is  commcmly  known  may  be  employed  in  an  indictment,  and 
it  wiU  be  good  if  the  proof  shows  that  he  is  commonly  called  by 
that  name;  but  the  Supreme  Court  cannot  reverse  a  cause  on  an  in- 
struction given  by  the  court  to  the  effect  tliat  the  names  of  the 
owners  of  stolen  property  must  be  proved  as  charged  in  the  indict- 
ment, where  the  evidence  is  not  in  the  record,    pp.  486,  487. 

Bake.— Indictment.— Larceny.— Name  of  Oum^  of  Property.— Vari' 
ance. — In  a  prosecution  for  larceny,  proof  that  one  of  the  owners  of 
the  stolen  property  was  Franklin  A. ,  instead  of  Frank  A. ,  as  charged 
in  the  indictment,  would  constitute  a  fatal  variance,    p.  487. 

From  the  Johnson  Circuit  Court.    Affirmed. 

W.  A.  Ketchanij  Attorney-General,  Alonzo  Blair^ 
W.  E.  Deupree  and  M.  L.  Herberty  for  State. 

Miller  &  Bamett  and  William  A.  JohnsoUj  for  ap- 
pellee. 

McCabe,  J. — The  appellee  was  prosecuted  for  the 
crime  of  larceny,  in  the  Johnson  Circuit  Court,  and 
was  acquitted.  The  State  appeals,  and  assigns  as  er- 
ror the  refusal  to  give  the  following  instruction:    "I 
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instruct  you  gentlemen  of  the  jury,  that  if  the  indict- 
ment in  this  cause  shows  and  alleges  that  the  property 
stolen  or  alleged  to  have  been  stolen  was  owned  at 
said  time  by  Jackson  A.  Pruitt  and  Frank  A-  Pruitt, 
and  the  evidence  shows  that  the  property  stolen  was 
the  property  of  Jackson  A.  Pruitt  and  Franklin  A. 
Pruitt,  and  that  said  Franklin  A.  Pruitt  is,  and  for 
years  has  been,  known  and  been  doing  business  in  the 
name  of  and  called  himself  Frank  A.  Pruitt,  then  I  in- 
struct  you  that  there  would  be  no  variance  between 
the  evidence  and  the  allegation  of  the  indictment  that 
would  entitle  the  defendant  to  an  acquittal  under  the 
law;  but  the  jury  are  the  exclusive  judges  of  both  the 
law  and  the  evidence." 

The  evidence  is  not  in  the  record,  nor  is  there  any 
statement  in  the  bill  of  exceptions  or  in  the  record, 
showing  that  this  instruction  was  relevant  to  the  evi- 
dence, and  hence  no  question  of  law  is  presented  for 
decision.  Without  some  statement  of  the  evidence, 
we  must  presume  that  the  instruction  was  refused 
because  there  was  no  evidence  to  which  it  was  ap- 
plicable. 

While  it  is  true  that  it  is  neither  necessary  nor 
proper,  in  appeafs  by  the  State,  to  set  forth  the  evi- 
dence in  full,  it  is  also  true  that  there  must  be  some 
statement  in  the  bill  of  exceptions  showing  that  there 
was  evidence  to  which  the  instructions  were  relevant. 
It  is  a  well  established  principle  in  appellate  proced- 
ure that  the  court  will  not  decide  mere  abstract  ques- 
tions, and,  where  there  are  no  facts  stated,  nothing 
but  abstract  questions  can  in  such  a  case  as  this  arise 
upon  a  ruling  refusing  instructions.  State  v.  Kern,  127 
Ind.  466. 

The  giving  of  an  instruction  is  assigned  by  the  State 
as  error,  reading  as  follow^s:  "The  names  of  the  per- 
sons who  are  alleged  to  be  the  owners  of  the  money 
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alleged  to  have  been  stolen  are  material  allegations 
of  the  indictment,  and  must  be  proved  as  charged;  so, 
if  you  find  from  the  evidence  that  the  name  of  one  of 
the  owners  of  the  money  alleged  to  have  been  stolen 
was  Franklin  A.  Pruitt,  then  you  must  find  the  de- 
fendant not  guilty."  The  alleged  names  of  the  owners 
of  the  money  alleged  to  have  been  stolen  are  Jackson 
A.  Pruitt  and  Frank  A.  Pruitt.  If  the  evidence 
showed  that  the  name  by  which  Franklin  A.  Pruitt 
was  commonly  known  was  Frank  A.  Pruitt,  even 
though  Franklin  A.  Pruitt  was  his  correct  name,  the 
instruction  was  erroneous,  because  the  name  by  which 
a  person  is  commonly  known  may  be  employed  in  an 
indictment,  and  it  will  be  good  if  the  proof  shows  that 
he  is  commonly  known  by  that  name.  Bishop's  New 
Criminal  Proc,  section  686;  Wharton's  Criminal  Evi- 
dence, section  95;  Ehlert  v.  State,  93  Ind.  76;  Henry  v. 
St4ite,  113  Ind.  304,  807;  Walter  v.  State^  105  Ind  589; 
Kruger  v.  f>tatey  135  Ind.  57S;  Hix  v.  People,  157  111.  382, 
41  N.  E.  862.  But  the  evidence  not  being  in  the  rec- 
ord, and  no  statement  therein  as  to  what  the  evidence 
showed,  we  cannot,  as  the  attorney  for  the  State 
seems  to  suppose,  presume  that  the  evidence  showed 
that  Franklin  A.  Pruitt  was  commonly  known  by  the 
name  Frank  A.  Pruitt.  In  the  absence  of  such  evi- 
dence or  statement  in  the  record,  proof  that  the  name 
of  one  of  the  owners  of  the  stolen  money  was  Frank- 
lin A.  Pruitt  instead  of  Frank  A.  Pruitt,  would  be  a 
fatal  variance.  See  the  authorities  last  above  cited. 
Therefore  we  cannot  say  that  the  court  erred  in  giving 
the  instruction.    The  appeal  is  not  sustained. 
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The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Scantland  et  al. 

[No.  18,819.    Filed  November  29,  1898.] 

TilEaiAQJSNOR.— Constructing  Building  Near  BaUroad  Trcuk. — Con- 
stnicting  a  building  adjoining  a  railroad  right  of  way,  and  stor- 
ing lumber  therein  to  dry,  will  not  amount  to  such  negligence  as  to 
preclude  a  recovery  against  the  railroad  company  for  the  destruction 
of  same  by  fire  originating  from  sparks  escaping  from  its  locomo- 
tives,   pp,  489,  490. 

Same. — Bailroads. —  Fires, —  Plaintiffs  will  not  be  held  guilty  of 
such  negligence  as  to  prevent  a  recovery  against  a  railroad  com- 
pany for  the  value  of  a  warehouse  and  contents  destroyed  by  fire 
originating  from  sparks  escaping  from  defendant's  locomotive  be- 
cause it  was  shovcrn  that  one  of  the  plaintiffs  a  short  time  before  the 
fire  saw  the  engine  passing  the  warehouse,  throwing  many  sparks, 
and  did  not  examine  the  building,  where  it  was  shown  that  plain- 
tiffs used  all  available  means  to  put  out  the  fire  and  save  their  prop- 
erty as  soon  as  they  discovered  it.    pp,  431,  49i, 

EvwKSCK,— Instruction, — Where,  in  an  action  against  a  railroad  com- 
pany for  damages  on  account  of  property  destroyed  by  fire  escaping 
from  a  passing  locomotive,  a  screen  used  as  a  spark  arrester  was  ex- 
hibited before  the  jury  without  identifying  the  same  as  the  one  used 
on  the  locomotive  at  the  time  of  the  escape  of  fire,  and  evidence 
was  introduced  concerning  same  upon  the  presumption  that  the 
screen  was  properly  in  evidence,  no  error  was  committed  in  refus- 
ing to  instruct  the  jury  that  it  was  their  duty  not  to  consider  as 
evidence  any  fact  which  they  may  have  observed  or  seen  while 
viewing  or  examining  such  screen,   pp,  4^4,  4^5, 

From  the  Randolph  Circuit  Court.    Affirmed. 

8.  O.  Bayless,  John  T.  Dye  and  Thompson  dk  Can- 
aday^  for  appellant. 

J",  J.  Chenney^  J.  8.  Engle  and  W.  O.  Parry j  for  ap- 
pellees. 

Howard,  J. — It  is  alleged  in  the  complaint  in  this 
case  that  on  January  20, 1896,  appellees  owned  a  large 
warehouse  in  the  town  of  Lynn,  in  Randolph  county, 
on  grounds  adjoining  appellant's  right  of  way.  The 
warehouse  was  used  principally  for  storing  and  dry- 
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ing  "patent  coil  elm  hoops,"  mannfactured  by  appel- 
lees. It  is  further  alleged  that  the  appellant,  "in 
running  its  locomotive  and  train  of  cars  on  said  road, 
carelessly  and  negligently  omitted  to  use  sufficient 
and  proper  spark  arresters  and  proper  appliances  to 
keep  the  same  in  proper  repair  and  condition  to  pre- 
vent the  emission  of  sparks  from  said  locomotive; 
that  the  appellant's  said  railroad  passed  to  and  within 
sixty-six  feet  of  appellees'  said  store  room,  in  which 
were  situate,  packed,  and  stored  said  patent  coil  elm 
hoops  ^nd  oak  lumber  aforesaid,  which  said  ware- 
room  and  patent  coil  elm  hoops  were  of  inflammable 
nature,  and  liable  to  take  fire,  which  appellant  well 
knew ;  that  on  the  evening  of  the  day  aforesaid  appel- 
lant's train  of  cars,  drawn  by  one  of  its  locomotive  en- 
gines, and  controlled  by  its  employes,  ran  on  and  along 
the  railroad  aforesaid  near  to  said  wareroom,  and, 
the  appellant  having  negligently  omitted  and  failed 
to  exercise  due  care  to  prevent  the  escape  of  sparks 
of  fire  from  the  smokestack,  the  said  smokestack 
threw  out  streams  of  sparks  and  blazing  fragments 
of  coal  and  wood,  which  were  by  force  and  labor  of 
the  locomotive  expelled  high  into  the  air  in  large  vol- 
umes at  each  labor  and  expulsion  of  the  engine,  and 
carried  by  the  wind  towards  said  warehouse,  and  set 
fire  to  the  same  and  to  said  patent  coil  hoops  and  lum- 
ber, whereby  they  were  consumed." 

The  only  objection  raised  to  the  complaint  is  that 
it  is  not  sufficiently  specific,  in  not  stating  whether 
the  railroad  or  the  warehouse  was  first  constructed. 
It  does  not  seem  that  this  objection  can  be  well  taken. 
The  question  is  rather  whether  appellant  was  negli- 
gent in  using  an  insufficient  spark  arrester,  and 
whether  appellees  were  themselves  chargeable  with 
contributory  negligence,  in  relation  to  the  destruc- 
tion of  the  warehouse.    It  cannot  be  said  to  be  negli- 
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gence  merely  to  construct  a  warehouse  upon  lands 
adjoining  a  railroad  right  of  way,  and  to  store  elm 
hoops  there  to  dry,  whether  before  or  after  the  build- 
ing of  the  railroad.  Indeed,  in  a  subsequent  part  of 
their  brief,  counsel  for  appellant  admit  as  much,  say- 
ing: "We  do  not,  however,  insist  in  this  case  that  the 
mere  fact  that  appellees  located  their  dry  house  ad- 
joining the  right  of  way,  and  at  the  time  of  the  fire 
were  maintaining  it  there,  filled  with  dry,  combus- 
tible material,  is  such  negligence  per  se  as  would  pre- 
vent a  recovery."  • 

The  facts  were  found  by  a  jury,  and  a  special  ver- 
dict, by  way  of  answers  to  nearly  two  hundred  inter- 
rogatories, was  returned  by  the  jury.  The  only  ques- 
tion left  in  dispute  by  these  answers  is,  whether  the 
appellees  were  themselves  chargeable  with  negligence 
contributing  to  the  destruction  of  their  property. 

The  jury  find  that  the  spark  airester  used  on  the 
engine  was  of  the  kind  known  as  the  extension  front 
spark  arrester,  the  best  and  most  approved  in  general 
use.  They  find,  however,  that  the  spark  arrester  in 
use  in  this  case  was  not  properly  adjusted  when  first 
put  in  new;  that  it  was  "not  properly  and  securely 
fastened  at  the  edge  of  the  nettings,"  and  the  "door- 
frame at  man-hole  not  well  fitted,  leaving  openings  at 
corner;''  that  it  did  not  "prevent  sparks,  coals,  or  cin- 
ders from  being  carried  out  of  the  extension  front, 
through  the  smokestack;"  that  there  were  holes  and 
broken  places  in  the  nettings;  that  several  of  the 
wires  near  the  top  were  broken  and  a  part  of  them 
missing  at  the  time  of  the  fire;  that  there  were  several 
holes  near  the  top  caused  by  wires  being  burned  or 
worn  away,  from  one  to  two  inches  long,  and  from 
one-fourth  to  three-eighths  inch  wide;  that,  in  conse- 
quence, fire  was  thrown  out  of  the  smokestack  while 
passing  appellee's  property,  many  of  the  sparks  being 
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of  the  size  of  large  grains  of  corn  and  some  as  large 
as  the  end  of  a  man's  finger;  and  that  these  sparks 
were  thrown  on  top  of  and  into  appellees'  building,  set- 
ting fire  to  the  patent  coil  elm  hoops  therein.  Fail- 
ure properly  to  inspect  and  repair  the  spark  arrester 
is  also  found. 

It  is  conceded  that  these  and  other  findings  show 
negligence  on  the  part  of  appellant.  The  contention 
is,  however,  made,  that  appellees  were  also  negligent, 
since  they  knew  that  their  building  was  of  wood,  and 
contained  dry  hoop  poles;  knew  that  the  building  was 
near  to  the  railroad,  within  fifty-nine  feet  of  the  track; 
and  knew  that  there  were  open  ventilators  on  the  side 
of  the  railroad ;  and  since,  a  little  before  the  fire,  one 
of  the  appellees  saw  the  engine  laboring  with  a  heavy 
freight  train,  and  saw  showers  of  sparks  flying  from 
the  smokestack  as  the  engine  approached,  and  yet 
that  he  passed  on  to  his  supper,  a  short  distance  away. 
This  contention  seems  to  take  it  for  granted  that  it  was 
appellees'  duty  to  keep  a  constant  watch  on  their 
building  whenever  an  engine  throwing  many  sparks 
was  passing.  Yet  the  jury  also  find  that  appellant 
likewise  knew  all  the  conditions  as  to  appellees'  prop- 
erty. It  is,  besides,  found  that  the  warehouse  was 
within  the  corporate  limits  of  the  town,  was  situated 
near  other  wooden  buildings,  mills,  factories,  and  resi- 
dences, all  standing  along  the  railroad  track.  It  is  fur- 
ther found  that  it  was  raining  on  that  day,  and  that 
the  ground,  railroad  track  and  buildings  were  damp 
and  wet  from  the  recent  rains.  The  warehouse  had 
been  built  about  four  years,  during  which  time  there 
had  been  no  material  change  in  the  grade  or  situation 
of  the  railroad. track.  No  reason  therefore  appears 
why  appellees  should  suppose  their  building  in  more 
danger  of  being  set  fire  to  by  sparks  from  the  engine 
on  this  occasion  than  at  any  time  during  the  previous 
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four  years.  Of  course  it  was  barely  possible  that  fire 
might  be  communicated  to  the  property  at  any  time. 
But,  as  said  in  Toledo^  etc.,  R.  R.  Co.  v.  Loop,  139 
Ind.  542,  "all  peril  may  not  be  averted;  it  is  the  im- 
mediate and  probable,  not  the  remote  and  barely  pos- 
sible, that  we  are  called  upon  to  guard  against."  The 
building  was  properly  constructed  for  the  purposes 
for  which  it  was  used,  and  was  properly  located  for 
the  making  of  shipments  on  the  railroad.  '  The  fire 
was  discovered  almost  immediately,  and  the  jury  find 
that  appellees  used  "all  available  means  to  put  out 
the  fire,  and  save  their  property  when  and  as  soon  aB 
they  discovered  the  fire."  If  appellees  should  be  held 
negligent  for  the  reasons  urged  by  counsel,  it  is  diffi- 
cult to  see  how  property  owners  who  fail  to  keep  a 
constant  watch  upon  their  buildings  could  ever  collect 
from  insurance  companies  when  these  buildings  are 
destroyed  by  fire. 

The  only  confiict  in  the  evidence  is  as  to  the  condi- 
tion of  the  spark  arrester  at  the  time  the  fire  was  com- 
municated to  the  warehouse.  Counsel  for  appellant 
use  thirty-seven  closely  printed  pages  of  their  brief 
in  arguing  that  the  jury  ought  to  have  accepted  the 
evidence  adduced  by  them  to  show  that  the  spark 
arrester  had  frequently  been  properly  inspected  pre- 
vious to  that  time,  and  that  it  was  then  in  good  re- 
pair and  correctly  adjusted  to  its  place  in  the  engine. 

But  even  appellant's  witnesses,  particularly  on 
cross-examination,  gave  evidence  from  which  the  jury 
were  authorized  in  making  the  findings  complained  of 
as  to  the  defective  condition  of  the  netting  of  the 
spark  arrester.  This  netting  was  brought  into  court 
by  appellant,  and  a  great  part  of  the  evidence  in  re- 
gard to  it  was  given  to  the  jury  on  inspection,  as  it 
was  examined  in  their  presence  by  the  several  wit- 
nesses. 


NOVEMBER  TERM,  1898— Vol.  151.         498 

The  Qevelaiid,  etc.,  R.  W.  Co.  v.  Scantland  et  al. 

One  of  appellant's  witnesses,  on  having  his  atten- 
tion called  to  a  certain  wire,  and  being  asked  if  it  was 
burned  in  two,  answered:  "I  don't  know  whether  it 
was  burned  in  two  or  broken."  His  attention  being 
further  called  to  several  other  wires,  and  being  asked 
if  they  also  presented  "the  appearance  of  having  been 
burned  in  two,"  he  answered:  "Well,  they  probably 
came  apart  where  it  was  pretty  warm,  that  is,  subject 
to  consideritble  heat  at  all  times.  The  heat  of  the 
smokestack  under  normal  conditions  is  about  800." 
Asked  of  other  wires,  if  they  were  nearly  in  two,  and 
still  others  as  to  being  "burned  off,  entirely  in 
two,"  he  said:  "Yes,  there  are  several  of  them 
through  thera"  Asked  of  six  in  a  row  if  they  were 
not  "burned  in  two,"  he  replied:  "Yes,  you  might  find 
others  throughout."  It  was  shown  that  sparks  of  the 
size  of  large  grains  of  com  had  been  thrown  from 
the  smokestack  to  the  distance  of  one  hundred  and 
twenty  feet;  and  one  of  appellant's  witnesses  an- 
swered that  with  proper  spark  arrester  appliances, 
even  with  the  wind  blowing  in  the  most  favorable 
condition  for  carrying  sparks,  they  could  not  be  car- 
ried to  a  distance  of  more  than  thirty  or  forty  feet, 
and  still  retain  fire  enough  to  kindle  combustible  ma- 
terial. He  further  said  that  in  damp  atmosphere  the 
tendency  of  sparks  is  to  fall  quicker  to  the  ground. 
If  to  the  foregoing  evidence,  given  by  appellant's  wit- 
nesses, we  add  the  testimony  of  appellees'  witnesses 
relating  to  the  same  subject,  we  must  conclude  that 
there  was  competent  and  sufficient  evidence  adduced 
to  support  the  findings  returned  by  the  jury.  We  have 
also  given  careful  attention  to  what  is  said  by  coun- 
sel as  to  error  by  the  court  in  its  rulings  on  the  admis- 
sion of  evidence,  but  have  found  the  objections  not 
well  taken,  and  do  not  deem  it  necessary  to  enter  into 
an  extended  discussion  of  the  questions  so  raised. 
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The  appellant  introduced  the  screen  in  question  be- 
ifore  the  jury,  and  a  large  part  of  the  evidence  was  in 
regard  to  the  condition  of  this  screen,  thus  exhibited 
to  the  jury.  While,  technically,  the  screen  was  not 
introduced  in  evidence,  it  was  in  effect  so  introduced. 
Indeed  when  counsel  for  appellant  asked  an  expert 
whether  in  his  opinion  certain  wires  near  the  top 
of  the  screen  were  broken  by  reason  of  any  use  of  it 
as  a  spark  arrester,  and  counsel  for  appellees  objected 
to  the  question  for  the  reason  that  the  screen  was  not 
identified  as  the  defective  screen  in  question,  the  court 
overruled  the  objection,  and  this  question  and  others 
following  it  were  allowed  on  the  assumption  that  the 
screen  before  the  jury  was  the  same  used  in  the  loco- 
motive from  which  the  fire  was  alleged  to  have  been 
communicated  to  appellees'  building. 

As  relating  to  this  screen  the  following  instruction 
was  asked  by  appellant  and  refused  by  the  court: 
"You  have  been  permitted  during  this  trial  to  i)erson- 
ally  view  and  examine  a  certain  wire  screen  or  net- 
ting, under  instructions  of  the  court.  You  are  now 
instructed  that  it  will  be  your  duty  not  to  consider 
as  evidence  any  fact  which  you  may  have  observed 
or  seen  while  viewing  or  examining  such  screen  or 
netting."  Whether  this  instruction  was  abstractly 
correct  or  not  we  need  not  say.  It  would  certainly 
have  been  misleading  to  the  jury  to  have  given  it. 
Counsel  do  not  contend  that  it  was  error  to  have  al- 
lowed the  jury  to  inspect  the  netting,  but  they  say, 
that  "The  facts  disclosed  to  the  jury  by  this  inspec- 
tion should  not  have  been  taken  by  the  jury  as  evi- 
dence in  the  cause,  but  only  for  the  sole  purpose  of  aid- 
ing them  in  applying  the  evidence  of  the  witnesses 
who  testified  with  reference  to  the  screen,  and  the 
other  facts  and  circumstances."  Had  the  instruc- 
tion included  the  explanation  so  now  added  by  coun- 
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sel  it  would  perhaps  have  been  proper  to  give  it; 
but  to  have  given  the  instruction  as  requested  would 
doubtless  have  left  upon  the  mind  of  the  jury  the 
impression  that  the  screen  as  exhibited  before  them, 
and  as  inspected  by  them  under  direction  of  the 
court  was  nevertheless  not  to  be  regarded  by  them 
for  any  purpose.  The  screen  was  brought  before 
the  jury  by  appellant,  without  objection  from  ap- 
pellees, and  the  jury,  under  sanction  of  the  court, 
were  permitted  to  examine  it.  That  an  instruction 
should  afterwards  be  given  which  should  practically 
say  to  the  jury  that  they  must  pay  no  attention  to  the 
screen  so  exhibited  to  and  examined  by  them,  seems 
very  questionable.  The  instruction  was  properly  re- 
fused as  misleading.  See  Story  v.  StatCy  99  Ind.  413- 
416;  Davidson  v.  StatCy  136  Ind.  254-259. 

Other  minor  questions  raised  by  counsel  need  not, 
as  we  think,  be  considered.  They  are  not  of  a  nature 
to  require  a  reversal  of  the  judgment.  Judgment  af- 
firmed. • 

Hackney,  J.,  took  no  part  in  the  decision  of  this  ap- 
peaL 

The  State  v,  Winstandley. 

[No.  18,873.    Filed  November  29,  1S98.]  '{fj  ^ 

Crdonal  Law.— J»i«*ruc<ton«.— iVewimpton.— jBecord.— .Bi7Z  of  Ex-  154  ejij 

ceptions. — AppecU  and  Error. — When  in  a  criminal  cause  it  is  not         1 165  aoel 

affirmatiTelj  shown  by  the  bill  of  exceptions  that  it  contains  all  the  151  486| 

instructions  given  by  the  court,  this  court  must  presume  that  such  158  1^ 

biU  of  exceptions  does  not  contain  all  the  instructions  given,  p.  495,  ii51  4M(i 

Same. —  Instructions. — Presumptums.—Bill  of  Exceptions. —  Appeal  Itt"*^ 

and  Error. —It  wiU  be  presumed  on  the  appeal  of  a  criminal  cause  ,ifl3  ^ 

that  the  substance  of  instructions  asked  was  embraced  in  insttuc-  i5i   4M 

tions  given  by  the  court  which  are  not  contained  in  the  bill  of  "^^   ^^^ 
exceptions,  and  that  if  any  instructions  set  out  in  the  bill  of  excep- 
tions are  erroneous  that  they  were  corrected  or  withdrawn  by  other 
instructions  given  and  not  set  forth  in  the  record,  where  it  is  not 
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afl^mativelj  shown  by  the  bill  of  exoeptions  that  it  contaiiis  all  the 
instructions  given  by  the  court,    pp.  496-601, 
Appeal  aio)  Brrob,,— Record.— Rulea  of  Court,— The  party  asserting 
that  a  ruling  of  the  trial  court  is  erroneous  must  cite  the  page  and 
line  of  the  record  containing  such  ruling,    pp,  601,  602, 

Froin  the  Clark  Circuit  Court.    Affirmed. 

W.  A.  Ketcham^  Attorney-General,  Harry  C.  Mont- 
gomery ^  W.  C.  Utz  and  J.  K.  Marshy  for  State. 

A.  Dowling,  Kelso  d:  KelsOy  Jewett  &  Jewett^  M.  Z. 
Stannard  and  W.  H.  Watson,  for  appellee. 

Monks,  C.  J. — ^Appellee  was  indicted,  tried,  and 
acquitted  of  the  charge  of  embezzlement.  The  in- 
dictment was  based  upon  section  2031,  Bums'  R.  S. « 
1894  (Acts  1891,  p.  395).  The  State  has  appealed,  and 
has  assigned  numerous  errors,  calling  in  question  the 
action  of  the  court  in  giving  and  refusing  to  give  in- 
structions. So  far  as  the  record  shows,  the  court  was 
not  requested  to  instruct  the  jury  in  writing,  nor  is 
it  shown  that  all  the  instructions  given  were  in  writ- 
ing. Bills  of  exceptions  containing  instructions 
given  by  the  court,  as  well  as  instructions  requested 
by  appellant,  which  the  court  refused  to  give,  were 
signed  and  filed  in  the  court  below;  but  it  is  not 
stated  in  said  bills,  or  either  of  them,  that  all  the  in- 
structions given  by  the  court  are  set  forth  therein. 
On  the  contrary,  it  is  affirmatively  shown  by  one  of 
the  bills  of  exceptions  that  some  of  the  written  in- 
structions given  have  been  omitted  from  the  record. 
When,  in  a  criminal  case,  it  is  not  affirmatively 
shown  by  the  bill  of  axceptions  that  it  contains  all 
the  instructions  given  by  the  court  to  the  jury,  this 
court  must  presume  that  such  bill  of  exceptions  does 
not  contain  all  the  instructions  given.  Cooper  v. 
State,  120  Ind.  377,  383,  384.  In  such  case  the  pre- 
sumption is  that  the  substance  of  the  instructions 
asked  was  embraced  in  the  instructions  given  by  the 
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court  which  are  not  contained  in  the  bill  of  excep- 
tions, and  that,  if  any  instructions  given  by  the 
court,  and  set  out  in  the  bill  of  exceptions,  are  erro- 
neous, they  were  corrected  or  withdrawn  by  other  in- 
structions given  by  the  court,  and  not  set  forth  in  the 
record.  Pence  v.  Waiigh,  135  Ind.  143,  157,  158;  Boards  . 
etc.y  V.  Nichols,  139  Ind.  611,  619,  620;  Musgrave  v. 
State,  133  Ind.  297;  Forsyth  v.  Wilcox,  143  Ind.  144, 
150.  This  doctrine  is  fully  sustained  by  an  eminent 
writer  on  the  subject  of  appellate  procedure,  who 
says:  ^^It  has  been  again  and  again  decided  that 
the  trial  court  is  presumed  to  have  given  the  jury 
correct  instructions  upon  all  the  material  points  in 
the  case.  A  party  who  desires  to  break  the  force  of 
this  presumption  must  present  to  the  trial  court  a 
record  fully  and  clearly  showing  that  the  trial  court 
erred  in  giving  or  in  refusing  to  give  instructions. 
•  •  •  The  presumption  is  not  overcome  by  bring- 
ing a  part,  only,  of  the  instructions  into  the  record, 
since  the  presumption  is  that  those  not  in  the  record 
cured  errors  or  defects  in  those  that  were  given  to 
the  jury.  It  is  necessary,  in  order  to  break  the  force 
of  the  presumption,  to  bring  all  of  the  instructions 
into  the  record,  or  to  show  where  such  a  showing  is 
allowable,  that  the  instructions  not  in  the  record  do 
not  affect  the  point  in  controversy."  Elliott  App. 
Proc.  Sec.  722.  The  same  doctrine  is  declared  and 
applied  to  other  proceedings  in  the  trial  court 

In  Robb  V.  State,  144  Ind.  569,  complaint  was  made 
of  misconduct  of  the  prosecuting  attorney  in  his 
opening  statement  to  the  jury,  and  this  court  held 
that  it  would  presume  that  the  trial  court,  in  its  in- 
structions, withdrew  any  such  misstatements  of  a 
prejudicial  character,  and  directed  the  jury  to  disre- 
gard them,  for  the  reason  that  all  the  instructions 
Vol.  151—32 
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given  were  not  In, the  record.  The  court,  at  page 
572,  said:  "However,  it  is  the  duty  of  this  court  to 
indulge  all  reasonable  presumptions  in  favor  of  the 
action  of  the  trial  court,  and  in  doing  so  in  this  in- 
stance we  must  presume,  the  contrary  not  appearing, 
that  the  court  in  its  charges  to  the  jury  withdrew  any 
misstatements,  of  a  prejudicial  character,  and  directed 
the  jury  to  ignore  them."  If  the  presumption  in  such  a 
case  is  that  the  trial  court  withdrew  the  improper 
statements  of  the  prosecuting  attorney  and  directed 
the  jury  to  disregard  them,  it  certainly  follows  that, 
if  the  instructions  are  not  all  in  the  record,  and  any  in- 
struction contained  therein  is  erroneous,  it  will  be 
presumed,  not  only  that  the  same  was  corrected,  or 
the  defect  therein  supplied  by  other  instructions 
given,  and  omitted  from  the  record,  but  that  the  same 
was  withdrawn,  and  the  jury  directed  to  disregard  it, 
if  such  presumption  is  necessary  to  prevent  a  revers- 
al of  the  cause.  It  is  true  that  it  has  been  said  in 
several  cases  where  the  instructions  given  were  not 
all  in  the  record  that,  unless  the  instructions  in  the 
record  which  were  complained  of  were  so  radically 
wrong  that  no  supposable  instruction  could  correct 
them,  a  reversal  would  not  follow,  but  it  would  be 
presumed  that  other  instructions,  not  in  the  record, 
were  given,  which,  when  construed  with  those  in  the 
record,  all  taken  together,  correctly  stated  the  law 
to  the  jury.  Treager  v.  Jackson^  etc.,  Mining  Co.,  142 
Ind.  164,  166,  167,  and  cases  cited.  But  we  have  not 
been  cited  to  any  case,  and  we  have  been  able  to  find 
only  one,  Vaneleave  v.  Clark,  118  Ind.  61,  66,  in  which 
this  court,  when  the  instructions  given  were  not  all 
in  the  record,  refused  to  indulge  the  presumption 
that  an  error  in  giving  an  instruction  was  cured  by 
another  plainly  withdrawing  it,  and  reversed  the 
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cause  because  such  withdrawal  was  not  affirmatively 
shown  by  the  record. 

In  the  case  of  Lower  v.  Franks^  115  Ind.  334,  it  was 
said  that  ^^the  giving  of  a  fatally  erroneous  instruc- 
tion can  only  be  cured  by  a  plain  withdrawal  of  such 
instruction,  and  the  withdrawal  of  such  instruction 
will  not  be  presumed,  but  must  be  affirmatively 
shown,"  citing  a  number  of  cases.  In  that  case,  how- 
ever, it  was  held  that  the  record  showed  that  all  the 
instructions  given  were  in  the  record.  Under  such 
circumstances,  where  all  the  instructions  given  are 
in  the  record,  the  record  must  show  that  the  fatally 
erroneous  instruction  was  plainly  withdrawn  by 
another  instruction.  None  of  the  cases  cited  in  the 
case  last  named  lend  any  support  to  the  doctrine  that, 
where  all  the  instructions  are  not  in  the  record,  it 
must  affirmatively  appear  that  a  "fatally'^  erroneous 
instruction  was  withdrawn;  and,  so  far  as  Loicer  v. 
Franks  may  seem  to  hold  such  doctrine  it  was  ohUer 
dicta.  The  same  may  be  said  of  all  the  cases,  except 
YanoUave  v.  Clarky  supra^  which  seems  to  hold  that 
where  all  the  instructions  are  not  in  the  record  it  will 
not  be  presumed  that  a  ^^atally"  erroneous  instruc- 
tion given  was  withdrawn  by  another  instruction  not 
in  the  record,  but  that  such  withdrawal  must  be 
affirmatively  shown  by  the  record.  The  general  rule 
declared  by  the  decisions  of  this  court  is  that  errors 
in  instructions  cannot  be  considered  when  all  the  in- 
structions are  not  in  the  record.  Hannan  v.  StatCy 
149  Ind.  81;  Hawletj  v.  Zigerly,  135  Ind.  248,  249;  Clan- 
in  V.  Fagany  124  Ind.  304,  305;  Oallaher  v.  State^  101 
Ind.  411;  Mvsgrave  v.  State,  supra,  p.  313.  In  Pence 
V.  Wewjffc,  supra, — an  action  to  contest  a  will, — ^the 
court  instructed  the  jury  that,  to  entitle  the  plain- 
tiffs to  recover  they  must  prove  both  unsoundness  of 
mind  and  undue  influence.     The  court,  in  another 
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instruction,  said  that,  if  the  unsoundness  of  mind  of 
the  testator  was  established,  plaintiffs  could  recover. 
This  instruction,  while  correct,  contradicted  the  one 
first  mentioned,  which  was  clearly  erroneous.  The 
correct  instruction  did  not  withdraw  the  first,  the 
erroneous  one;  nor  do  the  two," when  considered  to- 
gether, correctly  state  the  law.  The  only  way  that 
the  error  in  giving  such  erroneous  instruction  could 
be  corrected  was  by  giving  another,  plainly  with- 
drawing the  same,  and  directing  the  jury  to  disregard 
it.  Roller  v.  Kling,  160  Ind.  159,  168,  164;  Pittsburgh, 
etCy  R.  W.  Co.  V.  Noftsger,  148  Ind.  101,  109;  Wenniny 
V.  Teeple,  144  Ind.  189,  195,  and  cases  cited.  The  in- 
structions were  not  all  in  the  record,  and  this  court 
refused  to  reverse  the  case  for  that  reason. 

In  Boardy  etc.,  Y.'Nichols,  139  Ind.  611,  619,  this  court 
said  in  regard  to  this  question  ^Tossibly  if  a  charge 
were  found  to  be  so  radically  misleading  and  erro- 
neous as  not  to  be  pertinent  to  any  possible  view  of 
the  case  made  by  the  pleadings  or  the  evidence,  and 
one  which  was  so  prejudicial  that  its  evil  effects 
could  not  be  said  to  be  withdrawn  by  any  other 
charge,  it  might  be  considered,  notwithstanding  the 
absence  of  other  charges  from  the  record.'*  This  is 
an  express  recognition  of  the  rule  that,  when  all  of 
the  instructions  given  are  not  in  the  record,  it  will 
be  presumed,  when  necessary  to  sustain  the  judg- 
ment of  the  court  below,  that  any  erroneous  instruc- 
tions given  were  withdrawn,  and  the  jury  directed 
to  disregard  the  same,  but  the  court  in  the  part  of 
the  opinion  quoted  goes  further  and  intimates  that 
an  erroneous  instruction  might  be  so  prejudicial  that 
no  instruction  withdrawing  the  same  could  cure  the 
error,  and  that  in  such  case  the  erroneous  instruc- 
tion would  be  considered,  although  all  the  instruc- 
tions given  were  not  in  the  record.    In  Oallaher  v. 
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StatCj  101  Ind.  411,  412,  this  court  said,  "The  safer 
practice  is  to  bring  all  the  instructions  into  the  rec- 
ord. There  may,  perhaps,  be  cases  where  this  court 
could  decide  that  there  was  an  error  in  giving  in- 
structions without  having  all  the  instructions  before 
it,  but  the  case  that  would  warrant  such  a  course 
must  be  an  extraordinarily  strong  one."  The  pre- 
sumption that  an  erroneous  instruction  was  with- 
drawn, if  necessary  to  sustain  the  judgment  of  the 
trial  court,  when  the  instructions  are  not  all  in  the 
record,  is  as  reasonable  and  no  more  radical  or  vio- 
lent than  the  presumption  that  instructions  were 
given  which  corrected  the  error  in  those  contained 
in  the  record,  or  the  presumption  that  the  court  with- 
drew the  prejudicial  statements  of  the  prosecuting 
attorney  and  directed  the  jury  to  disregard  them,  as 
in  Robb  V.  State,  supra.  As  said  by  Judge  Elliott  in 
his  work  on  Appellate  Procedure,  section  709,  "If  the 
appellate  tribunal  is  compelled  to  resort  to  presump- 
tions, it  will  choose  that  which  sustains  the  proceed- 
ings of  the  trial  court,  and  reject  that  which  would 
overthrow  them.  If  the  condition  of  the  record  is 
such  as  to  require  the  higher  court  to  act  upon  a  pre- 
sumption, it  will,  without  hesitation,  adopt  the  pre- 
sumption that  upholds  the  judgment  from  which 
the  appeal  is  prosecuted." 

It  is  also  assigned  as  error  that  the  court  erred  in 
refusing  to  admit  in  evidence  the  deed  of  assignment 
of  the  Bedford  bank.  Counsel  for  appellant  have 
not  called  our  attention  to  the  page  and  line  of  the 
record  where  any  such  evidence  was  offered  by  the 
State,  or  where  the  court  made  any  such  ruling  as 
that  complained  of.  Rule  twenty-six  of  this  court  re- 
quires the  party  asserting  that  a  ruling  of  the  trial 
court  is  erroneous  to  cite  the  page  and  line  of  the  rec- 
ord where  the  same  may  be  found,  and  it  has  been  re- 
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peatedly  held  by  this  court  that,  if  this  rule  was 
not  complied  with,  it  would  not  search  the  record  to 
find  such  error.  Siberry  v.  State,  149  Ind.  684,  689; 
MemphiSy  etc..  Packet  Co.  v.  Pikeyy  142  Ind.  304,  317; 
Harness  V.  State,  ex  rel,  143  Ind.  420,  422,  423;  May 
V.  State,  140  Ind.  88,  94,  95;  Harlan  v.  State,  134  Ind. 
339,  342;  Louisville,  etc.,  B.  W,  Co.  v.  Donnegan,  111 
Ind.  179,  190;  Sanders  v.  Scott,  68  Ind.  130,  133; 
Rout  V.  Woods,  67  Ind.  319,  326;  Brunner  v.  Branner, 
49  Ind.  98,  101 ;  Elliott^s  App.  Proc,  section  440. 
Finding  no  available  error  in  the  record  the  appeal 
is  not  sustained. 
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State,  ex  rel.  Morgan,  Assessor,  v.  The  Beal 
Estate  Building  and  Loan  Association  et  al. 

[No.  18,487.    Filed  November  28,  1896.] 

Taxation. —  County  Assessor, —  Building  and  Loan  Asaoeiation,^ 
Examination  of  Books. — Mandamus. — ^The  tax  laws  of  the  State 
make  it  the  duty  of  the  county  assessor  to  assess  all  property  that 
has  been  omitted  from  taxation,  and  a  writ  of  mandate  will  lie  to 
compel  a  btdkliiig  and  loon  association  to  permit  the  comity  asseesor 
to  examine  its  books  for  the  purpose  of  determining  whether  any  of 
the  stock  of  such  association  had  been  omitted  from  taxation,    jpp. 

sossos. 

Parties. — Mandamus. — Building  and  Loan  Association. — Taxation. 
— The  officers  of  a  building  and  loan  association  having  the  custody 
of  its  books  and  papers  are  proper  parties  in  an  action  in  mandamus 
to  compel  the  association  to  permit  the  county  assessor  to  examine 
its  books  for  the  purpose  of  determining  whether  any  of  the  stock 
of  such  association  has  been  omitted  from  taxation,    p.  SOS. 

'^AmyjLMJJS.—When  No  Other  Adequate  Remedy.-^It  is  not  the  role  in 
this  State  that  a  writ  of  mandamus  is  not  proper  if  there  is  another 
remedy;  the  rule  is  that  such  writ  is  not  proper  if  there  is  another 
adequate  remedy,    p.  SOS. 

From  the  Monroe  Circuit  Court.     Reversed. 
J.  E.  Henley  and  J.  B.  Wilson,  for  appellant. 
Louden  &  Louden,  for  appellees. 
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Monks,  C.  J. — ^This  action  was  brought  by  the  re- 
lator as  county  assessor  to  compel  appellee,  said 
building  association  and  its  officers,  to^  permit  him, 
as  such  assessor  to  examine  the  books  of  said  build- 
ing association  for  the  purpose  of  determining 
whether  any  of  the  stock  of  said  association  had  been 
omitted  from  taxation.  An  alternative  writ  of  man- 
damus was  issued,  and  appellees'  demurrer  thereto 
was  sustained.  Appellant  refusing  to  plead  further 
judgment  was  rendered  in  favor  of  appellees. 

The  only  errors  assigned  call  in  question  the  ac- 
tion of  the  court  in  sustaining  said  demurrer.  It  is 
settled  law  in  this  State  that  the  stock  in  building 
and  loan  associations,  whether  paid  up,  prepaid,  run- 
ning, or  otherwise,  is  taxable  at  its  true  cash  value. 
Ham  V.  Woodardy  ante^  132;  Deniston  v.  Terrify  141  Ind. 
677.  The  tax  laws  of  this  State  make  it  the  duty  of 
county  assessors  to  assess  all  property ,  which  has 
been  omitted  from  taxation,  and  for  that  purpose  he 
not  only  has  the  power  expressly  given  him  by  stat- 
ute, but  also  the  power  given  to  township  assessors, 
county  auditors,  and  treasurers,  sections  8526,  8531, 
8560,  8600,  Burns'  R.  S.  1894  (6371,  6380,  6409,  6449, 
Homers'  R.  8.  1897),  being  sections  108,  113,  142,  182 
of  the  tax  law.    Acts  1891,  pp.  241,  245,  257,  268. 

Ample  powers  are  conferred  by  statute  upon  the 
taxing  officers  in  this  State  to  perform  their  duties  in 
discovering  and  assessing  property.  It  is  provided 
by  section  8444,  Bums'  R.  S.  1894  (6302,  Horner's  R. 
S.  1897),  that  "For  the  purpose  of  properly  listing 
and  assessing  property  for  taxation  and  equalizing 
and  collecting  taxes,  the  township  assessor,  county 
assessor,  county  auditor,  auditor  of  state,  boards  of 
review,  and  board  of  tax  commissioners  shall  each 
hav^  the  right  to  inspect  and  examine  the  records  of 
all  public  offices,  and  the  books  and  papers  of  all  cor- 


604  SUPREME  COURT  OP  INDIANA, 

State,  ex  rel,  Morgan,  ABsessor,  v.  Real  Estate,  etc.,  Ass^n  et  aL 

porations  and  taxpayers  in  this  State,  without 
charges;  and  they  shall  also  have  the  power  to  admin- 
ister all  necessary  oaths  or  affirmations  in  the  dis- 
charge of  their  duties."  The  foregoing  section  is  sub- 
stantially the  same  as  section  6317,  R.  S.  1881,  except 
that  the  last  named  section  did  not  mention  township 
and  county  assessors. 

It  was  held  by  this  court  in  SatterwhUe  v.  Staiej 
142  Ind.  1,  that  under  said  section  6317,  R.  S.  1881,  a 
board  of  equalization  had  the  power  to  inspect  and 
examine  the  books  and  papers  of  corporations,  and 
require  a  witness  to  testify  in  making  a  preliminary 
examination  to  determine  whether  any  property  had 
been  omitted  from  taxation,  before  giving  any  notice 
to  any  taxpayer  that  said  board  was  about  to  assess 
omitted  property  to  him,  and,  further,  that  mandamus 
was  the  proper  remedy  in  such  investigation.  It  is 
clear  from  jvhat  was  said  in  Satterwhite  v.  StatCy  su- 
pra, that  the  relator  was  entitled  to  a  writ  of  man- 
damus to  compel  said  appellees,  the  building  asso- 
ciation, and  its  officers,  to  permit  him  to  examine  its 
books  and  papers  in  his  preliminary  investigation 
to  discover  property  omitted  from  taxation,  not  only 
for  the  year  1897  but  for  previous  years.  Sections 
8526,  8531,  8560,  8600,  Burns'  R.  S.  1894  (6371,  6380, 
6409,  6449,  Homer's  R.  S.  1897),  not  only  makes  it 
the  duty  of  the  county  assessor  and  other  taxing  of- 
ficers to  search  for,  discover,  list,  and  assess  all  omit- 
ted property  subject  to  taxation  for  the  current  year, 
but  for  previous  years,  and  in  the  performance  of  this 
duty  such  officers  are  authorized  to  use  all  the  means 
and  instrumentalities  the  law  provides.  It  is  the 
policy  of  this  State,  as  declared  in  the  constitution, 
to  subject  all  private  property,  real  and  personal,  to 
taxation,  except  such  only  for  municipal,  educa- 
tional, literary,  scientific,  religious,  or  charitable  pur- 
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X)ose8  as  may  be  especially  exempted  by  law.  CJonst. 
Art.  10,  Sec.  1.  State,  ex  rely  v.  Halter,  149  Ind.  292, 
301.  The  sections  of  the- tax  law  heretofore  cited, 
were  enacted  by  the  legislature  in  obedience  to  the 
mandate  of  the  constitution  in  order  that  the  taxing 
officers  might  discover,  list,  and  assess  all  real  and 
personal  property  not  exempt  from  taxation,  as  pro- 
vided in  the  constitution. 

The  officers  of  the  building  association,  being  the 
custodians  of  its  books  and  papers,  were  properly 
made  codefendants  with  the  association  in  the  court 
below,  for  the  reason  that  the  %vrit  when  issued  must 
be  obeyed  by  the  officers,  and  if  not  obeyed,  the  pun- 
ishment for  such  •disobedience  should  be  assessed 
against  them,  or  such  of  them  as  are  guilty  of  a  dis- 
regard of  the  mandate.  It  is  insisted  by  appellees 
that  "the  writ  of  mandamus  is  not  proper  unless 
there  is  no  other  remedy. ^^  The  rule  in  this  State  is 
that  such  writ  is  not  proper  if  there  is  another  ade- 
quate remedy.  State,  ex  rel.,  v.  Kamman,  ante,  407,  and 
cases  cited;  Manor  v.  State^  ex  rel.^  149  Ind.  310,  313, 
and  cases  cited;  Wampler  v.  State,  ex  rd.,  148  Ind.  557, 
563,  564,  and  cases  cited.  It  follows  from  what  we 
have  said,  and  the  authorities  cited,  that  the  court 
erred  in  sustaining  the  demurrer  to  the  alternative 
writ.  Judgment  reversed,  with  instructions  to  over- 
rule the  demurrer  to  the  alternative  writ,  and  for 
further  proceedings  in  accordance  with  this  opinion. 


The  State,  ex  rel.  Snyder,  Prosecuting  Attorney, 
V.  CmzENS*  Gas  and  Oil  Mining  Company. 

[No.  18.540.    Filed  November  29.  1898.] 

Corporations.—- Quo  Warranto.— Forfeiture  of  Charter.^ An  infor- 
mation in  the  nature  of  a  quo  warranto  against  a  gas  and  oil  min- 
ing company,  to  seize  its  franchise  and  have  the  same  declared 
forfeited,  mider  the  provision  of  section  1145  Bums'  R.  S.  1894» 
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which  fails  to  allege  the  incorporation  of  such  oompan j  under  the 
laws  of  this  State,  or  that  it  is  engaged  in  the  exercise  of  any  cor- 
porate rights,  is  bad  against  a  demurrer. 

From  the  Randolph  Circuit  Court.     Affirmed. 

William  H.  Williamson  and  Frank  H.  Snyder y  for 
State. 
David  T.  Taylor y  for  api)ellee. 

Jordan,  J. — This  action  was  instituted  by  the 
State  on  the  relation  of  the  prosecuting  attorney  in 
the  nature  of  a  qtu)  warranto^  against  appellee,  the 
Citizens'  Gas  &  Oil  Mining  Company,  to  seize  its  fran- 
chises and  have  the  same  declared  forfeited.  The 
suit  was  commenced  upon  information  filed  in  the 
Jay  Circuit  Court,  and,  upon  application,  the  venue 
was  changed  to  the  Randolph  Circuit  Court,  wherein 
a  demurrer  was  sustained  to  the  information,  anil 
judgment  was  rendered  in  favor  of  the  appellee 
thereon,  and  the  only  question  raised  in  this  appeal 
is  the  sufficiency  of  the  information  on  demurrer. 

The  cause,  for  which  the  State  seeks  to  destroy 
the  appellee  or  wrest  from  it  its  corporate  powers, 
as  disclosed  by  the  information,  arises  out  of  the  al- 
leged  facts  that  it  has  entered  into  an  illegal  agree- 
ment with  an  incorporated  company,  denominated 
the  Portland  Natural  Gas  &  Oil  Company,  by  which 
agreement,  the  rate  or  price  to  be  charged  consum- 
ers of  gas  shall  be  fixed,  and  thereby  an  unlawful 
restraint  placed  upon  competition  in  the  sale  of  such 
products. 

The  information  avers  the  organization,  as  a  cor- 
poration under  the  laws  of  this  State,  of  the  **Port- 
land  Natural  Gas  &  Oil  Co."  and  alleges  that  it  is 
engaged  in  furnishing  gas  to  the  public,  but  it  wholly 
omits  to  allege  the  incorporation  of  the  appellee  un- 
der any  law  of  the  State  of  Indiana  or  that  it  is  en- 
gaged in  the  exercise  of  any  corporate  rights.  Section 
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1145,  Burns'  B.  S.  1894  (1131,  Horner's  R.  S.  1897), 
provides  that:  "An  information  may  be  filed  against 
any  person  or  corporation  in  the  following  cases 
*  *  *.  Fourth.  Or  where  any  corporations  do  or 
omit  acts  which  amount  to  a  surrender  or  a  forfeit- 
ure of  their  rights  and  privileges  as  a  corporation, 
or  when  they  exercise  powers  not  conferred  by  law/' 
Certainly,  before  the  court^  under  an  information 
filed  for  the  purpose  of  depriving  the  appellee  of  it« 
existence,  will  inquire  whether  it  has  forfeited  its 
rights  to  exist  as  a  corporation  by  reason  of  the  al- 
leged abuse  of  its  power,  it  must  be  shown  by  proper 
averments  therein  that  it  has  been  incorporated  un- 
der the  laws  of  this  State,  and  a  failure  of  the  plead- 
ing to  disclose  this  essential  fact  must  necessarily 
render  it  fatally  defective.  The  information  should 
have  informed  the  court  on  this  question  of  fact,  as 
the  presumption  cannot  be  indulged  that  appellee  is 
a  corporation,  duly  organized  under  the  laws  of  this 
State,  in  the  absence  of  such  averments.  Danvilley  efc, 
Plank  Road  Co.  v.  State^  ex  reL,  16  Ind.  456;  States  ex 
rel.j  V.  Kingariy  51  Ind.  142.  Without  considering  the 
principal  question,  which  otherwise  involves  the  suflft- 
ciency  of  the  information,  we  are  compelled  to  hold 
it  bad  for  the  reasons  stated,  and  the  demurrer  was 
therefore  properly  sustained,  and  the  judgment  is  af- 
firmed* 


PoRGY  V.  Harvey. 

[No.  18.3W.    Filed  November  29,  1898.] 

Appeal  and  EBSjon.^  Assignment  of  Error,— Pleading.— Special 
Verdict,— An  assignment  of  error  as  to  rulings  upon  pleadings  need 
not  be  oonsidered,  where  the  same  question  arises  on  the  special 
verdict,   p,  608. 

Landlobb  and  Tenant. — Action  for  Possession, — Speeicd  Verdict, — 
A  finding  in  a  special  verdict  in  an  action  by  a  lessor  against  the 
lessee  for  the  possession  of  the  leased  premises  that  lessee  was  the 
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owner  of  the  leased  premises  subject  to  certain  mortgagee,  one  of 
which  had  been  foreclosed,  and  that  he  was  induced  by  fraud  to 
enter  into  the  lease,  believing  that  such  lease  contained  a  stipulation 
that  lessee  might  redeem  the  property  after  the  expiration  of  the 
year  of  redemption  will  not  support  a  judgment  for  defendant. 
pp.  508-51  J. 

From  the  Cass  Circuit  Court.    Reversed. 

DeWitt  C.  Justice  and  O.  E.  Boss,  for  appellant 
Nelson  &  Myers,  McConnell  &  Jenkines  and  D.  D. 
DykemaUj  for  appellee. 

Hackney,  J. — ^This  was  an  action  for  the  posses- 
sion of  real  estate  alleged  to  be  held  over  from  the 
appellant  as  landlord  by  the  appellee  as  tenant  in 
breach  of  two  certain  leases.  In  the  lower  court 
there  was  a  trial,  and,  upon  issues  formed,  and  a 
special  verdict  in  the  form  of  interrogatories  and 
answers  a  judgment  was  rendered  for  the  appel- 
lee. One  assignment  of  error  urged  is  upon  rul- 
ings as  to  pleadings.  The  question  so  urged,  arising 
upon  the  special  verdict,  need  not  be  considered  upon 
the  pleadings.  Smith,  Tr.,  v.  Wells  Mfg.  Co.,  148  Ind. 
333;  Woodxcard  v.  Mitchell,  140  Ind.  406;  Wilmore  v. 
Stetler,  137  Ind.  127.  Facts  found  were  to  the  effect 
that  Harvey  owned  a  tract  of  land  in  Cass  county, 
subject  to  a  mortgage  for  $6,000;  that  he  borrowed  an 
additional  sum,  which  he  secured  by  a  second  mort- 
gage; that  the  latter  mortgage  was  foreclosed,  the 
property  was  sold,  a  certificate  was  issued  and  as- 
signed to  a  Mrs.  Crowell.  A  deed  was  executed  upon 
said  certificate  to  Mrs.  Crowell,  who,  through  the  ap- 
pellant as  her  agent,  leased  said  lands  to  the  appellee, 
who  joined  therein  on  the  14th  day  of  January,  1895. 
Later  she  executed  to  the  appellant  a  deed  of  convey- 
ance for  said  lands.  Still  later  the  appellant  became 
the  owner  and  assignee  of  said  |6,000  mortgage.  On 
July  29,  1895,  the  appellant  and  the  appellee  joined 
in  a  lease  of  said  lands  to  the  latter. 
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It  was  found  that,  to  induce  Harvey  to  make  no  re- 
demption from  said  sale  during  the  year  for  redemp- 
tion, Forgy  assured  him  that  Mrs.  Crowell  did  not 
want  said  lands  and  that  he  controlled  the  matter, 
and  would  make  a  contract  with  him  for  a  redemp- 
tion after  the  year;  that  in  each  of  said  two  leases 
Harvey  believed  there  was  a  stipulation  that  he 
"should  pay  Mrs.  Crowell,"  in  the  first,  and  Forgy  in 
the  second  lease,  "the  sum  of  $1,100.00  a  year,  in  the 
form  of  rent  for  the  real  estate,  and  so  much  more  as 
he  could,  with  eight  per  cent,  interest  on  the  $6,000 
mortgage,  and  upon  the  decree  foreclosing  the  second 
mortgage,  until  the  debt  should  be  reduced  one-half, 
then  a  deed  should  be  made  to  Harvey  for  the  land, 
and  he  to  give  his  mortgage  on  the  land  for  the  bal- 
ance, with  eight  per  cent,  interest."  There  were  find- 
ings tending  to  excuse  Harvey  for  executing  the 
leases  without  reading  them,  and  also  as  tending  to 
establish  a  fraudulent  purpose  on  the  part  of  Forgy. 
It  was  upon  these  findings  that  Harvey  succeeded  in 
the  lower  court.  It  was  not  found  that  any  other  stip- 
ulation was  omitted,  nor  that  the  leases  contained  any 
provision  not  intended  by  either  party.  There  is  no 
contention  but  that,  in  the  absence  of  the  agreement 
included  in  the  above  stipulation,  the  appellant 
would  have  been  entitled  to  judgment  for  possession. 
The  effect  of  the  appellee's  contention  is  to  deny  title 
in  the  appellant,  and  assert  title  in  himself,  subject 
to  a  foreclosure,  against  which  he  has  the  right  of 
redemption. 

Passing  the  question,  somewhat  doubtful,  as  to 
whether  the  above  stipulation,  if  inserted  in  the  lease, 
would  give  the  right  of  redemption  or  would  amount 
to  more  than  a  contract  for  the  purchase  of  the  land, 
we  feel  quite  certain  that  the  instrument  would  still 
create  the  relation  of  landlord  and  tenant.  The  belief 
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of  the  appellee  that  such  a  contract  did  not  raise  that 
relationship  would  not  change  the  legal  force  of  the 
instrument.  The  appellee  knew  of  the  outstanding 
color  of  title,  and  he  knowingly  contracted  in  the  re- 
lation of  a  lessee  and  with  another  in  the  expressed 
relation  of  lessor.  It  is  a  well  settled  general  rule 
that  a  tenant  is  estopped  to  deny  the  title  of  his  land- 
lord. 12  Am.  &  Eng.  Ency.  of  Law,  p.  701;  Gear's 
Landlord  &  Tenant,  section  165;  Epstein  v.  Griery  78 
Ind.  348;  Pouder  v.  Catterson,  127  Ind.  434. 

The  appellee's  learned  counsel  concede  the  rule, 
but  insist  ^^that,  if  one  in  possession  of  land  under  a 
claim  of  title  is  induced  to  accept  a  lease  through 
mistake,  fraud,  or  trick  of  the  lessor,  the  lessee  is 
not  estopped  from  setting  up  a  title  superior  to  that 
of  his  lessor."  This  is  probably  an  exception.  12  Am. 
&  Eng.  Ency.  of  Law,  p.  705;  but,  in  our  opinion,  it 
has  no  application  here,  since  the  fraud,  if  any,  in 
this  case,  did  not  afifect  the  character  of  the  instru- 
ment as  a  lease  and  in  recognition  of  the  lessor  as 
the  landlord.  The  omitted  provision  related  to  re- 
demption or  to  purchase,  and,  when  consid«*ed  as  a 
part  of  the  instrument,  does  not  change  the  relation- 
ship of  landlord  and  tenant.  There  is  no  finding  or 
inference  that  the  appellee  was  overreached  when, 
by  the  other  provisions  of  the  instrument,  he  assumed 
the  relation  of  tenant,  and  acknowledged  the  appel- 
lant's relation  of  landlord.  If  the  appellee  is  entitled 
to  redeem  under  the  contract  when  reformed,  or  if  he 
may  purchase,  this  is  no  excuse  for  denying  the  pos- 
session to  which  the  appellant  is  entitled  under  the 
agreement.  Nor  do  we  understand  appellee's  learned 
counsel  to  insist  that,  under  the  issues,  the  instru- 
ment was  wholly  void  by  reason  of  the  appellant's 
fraud,  or  that  by  reason  of  the  fraud  the  agreement, 
including  the  omitted  stipulation,  should  not  prevail. 
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This  contention,  if  made,  would  leave  the  appellant 
in  the  better  attitude  of  holding  title,  with  no  obli- 
gation as  to  sale  or  redemption,  and  the  appellee  with 
a  mere  naked  possession.  In  our  opinion,  the  trial 
court  erred  in  rendering  judgment  for  the  appellee. 
The  judgment  is  reversed,  with  instructions  to  sus- 
tain the  appellant's  motion  for  judgment  on  the  spe- 
cial verdict. 


Lane  v.  The  State.  ^ 

[No.  18,681.    Filed  November  29,  1898.]  jits  ml 
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Grdiinal  Law. — Jndic^m^rU.— A  charge  in  an  indiotment  that  defend-  |i64  274 
ant  killed  and  murdered  the  deceased  b^  shooting  at  and  against 
him  with  a  gun  loaded  with  powder  and  leaden  balls  amounts  to  a 
direot  charge  that  the  deceased  died,  and  that  the  cause  of  his  death 
was  defendant's  acts  as  alleged  in  the  indictment,    pp.  SIS,  SIS. 

Same. — Pleading. — Oertainty. — Under  the  code  of  criminal  procedure 
of  this  State  no  more  certainty  is  required  in  criminal  than  in  civil 
pleading,    p.  SIS. 

Instructions.— 4rP«^  ««<^  Error.— BUI  of  Exceptions.— Criminal 
Law. — No  question  can  be  presented  on  appeal  concerning  the  action 
of  the  court  in  giving  or  refusing  to  give  instructions,  unless  the 
bill  of  exceptions  aflirmatively  shows  that  it  contains  all  of  the  in- 
structions given,    pp.  SIS,  SI4. 

Obiminal  Law. — Instructiom. — How  Brought  Into  the  Record. — In- 
structions to  the  jury  in  a  criminal  cause  can  only  be  brought  into 
the  record  by  bill  of  exceptions,    p.  SI4. 

Same.— Evidence. — Dying  Declarations.— "So  question  is  presented  on 
an  assignment  that  the  court  erred  in  admitting  a  certain  portion  of 
a  dying  declaration  where  the  motion  for  a  new  trial  called  in  ques- 
tion the  action  of  the  court  in  admitting  such  declaration  as  an 
entirety,  but  did  not  call  in  question  the  action  of  the  court  in  ad- 
mitting the  part  of  the  dying  declaration  complained  of  on  appeal. 
pp.  Sli,  SIS. 

Eyu>SNCE. — Motion  to  Strike  Out. — Practiee.—A  motion  to  strike  out 
the  evidence  of  a  witness  for  reasons  different  from  those  interposed 
when  the  evidence  was  introduced  is  properly  overruled,  pp.  S15-S16. 

Sams. — Dying  Declarations. — Criminal  Law. —  Dying  declarations, 
although  made  at  different  times,  are  admissible  in  evidence, 
and  the  fact  that  the  declaration  made  at  one  of  the  times  was  re- 
duced to  writing  and  signed  by  the  declarant  wiU  not  render  those 
made  at  other  times  inadmissible,    pp.  SIS,  S16, 
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Evidence. — Weight  of. — Criminal  Law, — Where  there  was  evidence 
from  which  the  jury  had  the  right  to  find  the  defendant  griiltj  as 
charged,  the  Supreme  Court  will  not  disturb  the  verdict,    p.  S16, 

From  the  Clinton  Circuit  Court.    Affirmed. 

W.  R.  Moore  and  W.  H.  Everroad,  for  appellant 
W.  A.  Ketcharrty  Attorney-General,  Merrill  Moores 
.  and  William  F,  PcUmer,  for  State. 

MoxKS,  C.  J. — Appellant  was  tried  and  convicted 
of  the  crime  of  murder  in  the  first  degree,  and  his 
punishment  assessed  at  imprisonment  for  life.  It 
is  insisted  that  the  court  erred  in  overruling  appel- 
lant'^^  motion  to  quash  the  indictment,  for  the  reason 
that  the  indictment  does  not  show  that  the  death  of 
Thomas  Good  was  caused  by  the  alleged  act  of  appel- 
lant. The  indictment  charges  "that  one  Robert  Lane, 
on  the  20th  day  of  October,  1897,  at  said  county  of 
Clinton,  and  State  of  Indiana,  did  then  and  there  un- 
lawfully, feloniously,  purposely,  and  with  premedi- 
tated malice,  unlawfully  kill  and  murder  Thomas 
Good,  by  then  and  there  feloniously,  purposely,  and, 
with  premeditated  malice  shooting  at  and  against 
the  said  Thomas  Good  with  a  gun,  which  was  then 
and  there  loaded  with  powder  and  leaden  balls. ^' 
The  indictment  charges  in  clear  and  unmistakable 
terms  that  appellant  killed  and  murdered  Thomas 
Good  by  shooting  at  and  against  the  said  Good  with 
a  gun  loaded  with  powder  and  leaden  balls,  and  this 
is  certainly  a  direct  averment  that  Good  died,  and 
that  the  cause  of  death  was  appellant's  acts,  as  al- 
leged in  the  indictment.  Wood  v.  State,  92  Ind.  269, 
270;  Meiers  v.  State,  56  Ind.  336,  342;  Welch  v.  State, 
104  Ind.  347,  348.  The  offense  charged,  "murder  in 
the  first  degree,"  is  clearly  set  forth  in  plain  and  con- 
cise language,  without  unnecessary  repetition,  and  is 
stated  with  that  degree  of  certainty  that  the  court 
may  pronounce  judgment  upon  a  conviction  accord- 
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ing  to  the  right  of  the  case,  as  required  by  the  fourth 
and  fifth  clauses  of  section  1824,  Bums'  R.  S.  1894 
(1755,  Horner's  R.  S.  1897). 

Under  the  code  of  criminal  procedure  in  this  State 
no  more  certainty  is  required  in  criminal  than  in 
civil  pleading;  all  that  is  required  is  that  the  aver- 
ments be  certain  to  a  common  intent.  Meiers  v.  StatCy 
supra:  McCooJ  v.  State^  23  Ind.  127,  129;  State  v.  Jen- 
kinsy  120  Ind.  268,  269;  State  v.  Hopper,  133  Ind.  460, 
464;  Oillett's  Criminal  Law  (2nd  ed.),  section  125.  Ap- 
pellant insists,  however,  that  the  allegation  "that 
appellant  killed  and  murdered  Thomas  Good,''  is 
simply  a  conclusion.  In  Bechtelheimer  v.  Statej  64 
Ind.  128,  there  was  no  specific  allegation  in  the  in- 
dictment that  the  death  of  the  deceased  was  caused 
by  the  alleged  wrongful  acts  of  the  appellant,  and 
objection  was  made  to  the  indictment  fo^  that  reason. 
Upon  that  question  this  court  said,  at  p.  133,  "It  is, 
however,  alleged  that  the  appellant  and  Young,  *by 
the  means  aforesaid,'  that  is,  by  the  administration 
of  poison,  ^did  kill  and  murder  her.'  If  this  allegation 
is  true,  the  woman  is  dead,  for  the  word  murdered, 
ex  vi  termini,  imports  death.  Cordell  v.  State,  22  Ind. 
1.  If  the  allegation  is  true,  moreover,  she  died  by 
means  of  the  administration  of  the  poison.  This  ob- 
jection is  not  well  taken."  There  is  no  defect  or  im- 
perfection in  the  indictment  which  tends  to  prejudice 
the  substantial  rights  of  the  defendant  upon  the  mer- 
its of  the  case.  Section  1825,  Burns'  R.  S.  1894  (1756, 
Horner's  B.  S.  1897).  The  court  did  not  err  in  over- 
ruling the  motion  to  quash. 

A  number  of  causes  for  a  new  trial  are  assigned, 

calling  in  question  the  action  of  the  court  in  giving 

certain  instructions  to  the  jury  and  in  refusing  to 

give  each  of  the  instructions  asked  by  appellant.    In 
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order  to  present  any  question  concerning  the  action 
of  the  court  in  giving  or  refusing  to  give  instructions, 
the  bill  of  exceptions  must  affirmatively  show  that 
it  contains  all  of  the  instructions  given  by  the  court 
to  the  jury.  Musgrave  v.  SiatCj  133  Ind.  297;  State  v. 
Winstandleify  ante,  316;  Hannan  v.  State,  149  Ind.  81, 
83;  Reynolds  v.  State,  147  Ind.  3,  12;Robb  v.  State,  144 
Ind.  569,  572;  Forsyth  v.  Wilcox,  143  Ind.  144,  151;  El- 
liott's App.  Proc.  Sec.  722.  The  bill  of  exceptions  in 
this  case  does  not  affirmatively  show  that  it  contains 
all  of  the  instructions  given  to  the  jury;  on  the  con- 
trary, it  affirmatively  shows  that  it  does  not  contain 
all  the  instructions  given  to  the  jury.  No  question  is 
presented,  therefore,  by  said  specification  for  a  new 
trial.  It  is  true  that  a  number  of  instructions  are 
set  out  in  the  transcript,  as  well  as  an  order  of  the 
trial  court  making  them  a  part  of  the  record,  and  it 
is  recited  therein,  that  said  instructions  were  given  to 
the  jury  by  the  court;  but  this  does  not  make  said  in- 
structions a  part  of  the  record,  for  the  reason  that  in 
a  criminal  case  instructions  can  only  he  brought  into 
the  record  by  a  bill  of  exceptions.  Dealer  v.  State^  150 
Ind.  391,  392,  and  cases  cited;  Oraybedl  v.  State,  146 
Ind.  623,  and  cases  cited. 

It  is  insisted  that  the  court  erred  in  admitting  in 
evidence  a  dying  declaration  of  Thomas  Good,  which 
was  reduced  to  writing,  and  signed  by  him.  Counsel 
for  appellant,  in  their  brief,  do  not  insist  that  the 
court  erred  in  admitting  the  dying  declaration  as  an 
entirety,  but  that  the  part  which  reads  as  follows,  "I 
made  no  attempt  to  injure  him,"  should  have  been 
excluded  by  the  court.  Two  causes  for  a  new  trial 
.  call  in  question  the  action  of  the  court  in  admitting 
such  dying  declaration  as  an  entirety,  but  do  not  call 
in  question  the  action  of  the  court  in  admitting  the 
part  of  said  dying  declaration  complained  of  in  this 
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court.  Jfo  question^  therefore,  is  presented  to  tWs 
court  concerning  the  admissibility  of  the  part  of  said 
dying  declaration  above  quoted.  The  same  was  how- 
ever clearly  admissible  under  the  doctrine  declared 
by  this  court  in  Boyle  v.  State,  97  Ind.  322,  327,  328, 
and  in  Boyle  v.  State,  105  Ind.  469,  470-475,  65  Am. 
Rep.  218,  and  cases  cited.  See,  also,  Wroe  v.  State,  20 
Ohio  St.  460;  Roberts  v.  State,  6  Tex.  App.  141;  Payne 
V.  State,  61  Miss.  161;  State  v.  Nettlebush,  20  Iowa,  267; 
Sullivan  v.  State,  102  Ala.  135,  16  South.  264,  48  Am! 
St.  Kep.  22;  State  v.  Black,  42  La.  Ann.  861,  8  South. 
694;  Rex  v.  Scaife,  1  Moody  &  R.  551. 

During  the  progress  of  the  trial,  one  Warren,  a 
witness  for  the  State,  testified  to  certain  statements 
made  to  him  by  the  deceased  after  he  received  the 
fatal  wound,  concerning  who  shot  him,  and  the  cir- 
cumstances immediately  connected  therewith.  Ap- 
pellant objected  to  the  evidence  on  the  ground  that 
it  had  not  been  shown  that  the  deceased,  when  he 
made  said  statements  to  the  witness,  had  abandoned 
all  hope  of  recovery,  and  believed  that  death  was  near 
at  hand.  We  cannot  say  the  preliminary  proof  was 
not  sufficient  to  authorise  the  trial  court  to  find 
that  the  deceased,  when  he  related  to  the  witness 
Warren  the  circumstances  immediately  connected 
with  his  injury,  believed  that  his  death  from  the 
wounds  received  was  not  only  certain,  but  that  it  was 
near  at  hand.  Under  such  circumstances,  dying  dec- 
larations are  admissible  In  evidence.  Underbill  on  Ev., 
section  103;  Gillett's  Indirect  &  Col.  Ev.,  section  195. 
After  the  witness  Warren  had  testified,  and  left  the 
witness  stand,  and  a  number  of  other  witnesses  had 
testified,  appellant  moved  the  court  "to  strike  out  and 
withdraw  the  evidence  of  said  Warren  as  to  the  dying 
declaration  of  Good,  the  deceased,  and  direct  the  jury 
to  disregard  the  same,  for  the  reason  that  the  statement 
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of  the  deceased,  testified  to  by  Warren,  was  prior  and 
anterior  to  the  one  afterwards  made  by  the  deceased, 
which  latter  statement  was  reduced  to  writing  and 
signed  by  the  deceased,  and  was  read  to  the  jury  as 
the  dying  declaration  of  the  deceased.^^  This  motion 
was  overruled  by  the  court.  It  is  settled  that  a  mo- 
tion to  strike  out  and  withdraw  the  evidence,  or  any 
part  of  the  evidence  of  a  witness,  for  reasons  differ- 
ent from  those  interposed  when  the  evidence  was  of- 
fered and  introduced,  is  properly  overruled.  Bing- 
ham V.  Walky  128  Ind.  164,  172,  173;  Newlon  v.  Tynery 
128  Ind.  466,  468-471;  Cleveland,  etc.,  R.  W.  Co.  v.  Wy- 
nanty  134  Ind.  681,  694.  If  the  objection  to  said  evi- 
dence presented  by  said  motion  had  been  made  when 
the  evidence  was  offered,  the  motion  was  properly 
overruled,  because  if  dying  declarations  are  made  at 
different  times  all  are  admissible,  and  the  fact  that 
the  dying  declaration  made  at  one  of  the  times  was 
reduced  to  writing  and  signed  by  the  declarant  will 
not  render  those  made  at  other  times  inadmissible. 
People  V.  Simpson,  48  Mich.  474,  478;  Krehs  v.  Statey 
8  Tex.  App.  1,  27-29;  6  Am.  &  Eng.  Ency.  of  Law,  134; 
UnderhilPs  Cr.  Ev.,  section  112;  Wharton's  Crim.  Ev., 
section  295.  Appellant  insists  that  the  verdict  is  not 
sustained  by  the  evidence.  There  was  evidence  from 
which  the  jury  had  the  right  to  find  the  defendant 
guilty  as  charged,  and  although  there  was  a  conflict, 
we  cannot,  under  the  well  settled  rule,  we^gh  the  evi- 
dence. Shields  v.  State,  149  Ind.  395,  412,  and  cases 
cited.  No  available  error  appearing  in  the  record, 
the  judgment  is  affirmed. 
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[No.  18,785.    Filed  November  29,  1808.] 

J>RAiss,—- Construction. -^Payment. --County  ComtuMwoncra.— The  ^^^  ^^ 
board  of  oomitj  commissioners  is  not  the  trustee  of  the  fund  ere-  1157  870 
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ated  by  the  sale  of  bonds  for  the  construction  of  a  drain,  under  the  !j^^ 
provisions  of  section  5690,  et  9eq.,  Bums'  R.  S.  1894,  and  an  action  \^  eii 
cannot  be  sustained  against  such  board  to  compel  payment  for  the  |  j^]  ^^ 
construction  of  a  section  of  a  drain  imder  said  statute,  pp,  SSO-BSS,  'j^   W 

Statutory  CoNSTEUonoN.—Drattw.— Where  a  statute  is  a  part  of  a    -    ^ 
general  system  of  laws  upon  the  same  subject  its  construction  or  ^[^^     ^17 
interpretation  may  receive  support  from  the  rules  and  provisions  of  ei69      so 
that  system.    p.6S6.  !!?i_J!f 

Dbains. — Conttructicn, — Ptxffment.— Where  a  contractor  has  com-    |6i    617 
pleted  a  section  of  a  public  drain  under  the  provisions  of  section  5690,  * 

et  se^..  Bums'  R.  S.  1894,  he  should  notify  the  engineer,  who  should 
inspect  the  work,  and  if  he  find  that  it  has  been  completed  accord- 
ing to  the  terms  of  the  contract  he  should  accept  it  and  issue  to 
the  contractor  a  certificate  to  that  effect  stating  the  amount  due, 
and  such  certificate  when  presented  to  the  county  auditor  author- 
izes the  auditor  to  draw  a  warrant  upon  the  proper  funds  in  the 
hands  of  the  county  treasurer  for  the  payment  thereof.  pp»  SiSS-dBS, 

Prom  the  Cass  Circuit  Court.    Affirmed. 

D.  P.  BcddwiUj  for  appellant 
Nelson  &  Myers,  for  appellee. 

Jordan,  J. — Appellant  sued  appellee,  the  board  of 
commissioners  of  the  county  of  Cass,  and  by  his  com- 
plaint sought  to  invoke  the  chancery  powers  of  the 
court  to  compel  appellee  to  account  to  him,  and  pay 
the  judgment  which  he  demanded  against  it,  out  of 
a  certain  fund  created  by  the  sale  of  bonds  to  defray 
the  expenses  of  constructing  a  public  ditch  in  Cass 
county.  Appellee  appeared  to  the  action,  by  its  at- 
torneys, and  demurred  to  the  coiiiplaint  for  insuffi- 
ciency of  facts,  and  also  for  want  of  jurisdiction  in 
the  court  over  it  and  the  subject-matter  of  the  action. 
This  demurrer  was  sustained,  and,  appellant  electing 
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to  stand  by  his  complaint,  judgment  was  accordingly 
rendered  against  him  for  cost;  and  the  decision  of  the 
court  in  sustaining  the  demurrer  is  the  sole  error  as- 
signed and  relied  upon  by  appellant  to  secure  a  re- 
versal. 

The  facts  averred  in  the  complaint  di«close  that 
the  ditch,  out  of  which  the  controversy  in  this  ac- 
tion arises,  was  established  by  the  board  of  commis- 
sioners of  Cass  county  in  1891,  under  the  provisions 
of  an  act  of  the  legislature  entitled  "An  Act  con- 
cerning drainage  under  specified  conditions,"  ap- 
proved March  7,  1891.  See  Acts  1891,  p.  455,  section 
6690,  Burns'  R.  S.  1894  (4317c,  Horner's  R.  S.  1897, 
and  sections  following).  The  county  surveyor  ap- 
pears to  have  been  appointed  by  the  board  as  en- 
gineer to  superintend  the  construction  of  the  ditch, 
as  authorized  by  the  statute;  and  appellant  entered 
into  a  contract  with  this  official,  as  such  superintend- 
ent, whereby  he,  under  a  written  contract,  agreed 
to  construct  that  part  of  the  drain  apportioned  to  his 
lands  for  a  price  mentioned  in  the  contract,  the  work 
to  be  performed  in  the  manner  stipulated  in  the  re- 
port of  the  viewers  and  to  the  acceptance  of  said  en- 
gineer, and  it  was  further  stipulated  that  the  terms 
of  payment  should  "be  as  the  law  provides.*'  The 
complaint  substantially  alleges  that  appellant  has 
completely  constructed  the  part  of  the  improvement 
allotted  to  him  acccording  to  the  terms  of  the  con- 
tract, and  that  said  work  has  been  accepted  by^aid 
engineer,  and  that  there  is  due  him,  and  wholly  un- 
paid, the  sum  of  $600,  and  he  has  demanded  payment 
thereof  from  said  board,  and  given  it  an  opportunity 
to  settle  with  him.  All  of  which,  it  is  alleged,  the 
board  has  refused  and  neglected  to  do.  It  is  further 
averred  that,  under  the  provisions  of  the  statute  in 
controversy,  bonds  to  the  amount  of  $13,000  were 
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sold  in  order  to  obtain  money  to  defray  the  expenses 
incident  to  the  construction  of  the  ditch,  and  that 
the  money  so  realized  was  received  by  the  county 
treasurer  and  that  $1,000  of  that  amount  still  re- 
mains in  the  hands  of  that  official  subject  to  and  un- 
der the  control  of  appellee.    Appellant  further  shows 
by  his  complaint  that,  after  the  completion  of  the 
job  awarded  to  him,  he  applied  to  the  engineer  ap- 
pointed by  appellee  for  the  "necessary  voucher  or 
final  estimate  certificate,'^  in  order  that  he  might  pre- 
sent the  same  to  the  county  auditor,  and  thereby  re- 
ceive from  the  latter  a  warrant  on  the  county  treas- 
urer for  the  payment  of  f 600,  the  amount  alleged  to 
be  due  him  under  his  contract.    The  engineer,  it  ap- 
pears, refused  to  issue  a  certificate  for  the  amount 
demanded,  but  offered  to  give  one  for  $106,  provided 
it  was  accepted  by  appellant,  in  full  of  all  demands 
for  the  work  performed,  which  offer  appellant  re- 
jected and  thereupon,  it  is  alleged,  he  appeared  before 
the  board  of  commissioners  and  presented  and  dis- 
closed to  It  all  the  facts  in  the  case  and  demanded 
payment  for  the  $600  due  him.    The  board,  it  seems, 
offered  to  issue  to  him  an  order  for  $106  upon  the 
treasurer  of  the  county,  to  be  in  full  compensation 
for  the  work  which  he  had  performed,  which  amount 
he  refused  to  accept,  and  the  board  thereafter  made 
an  order  allowing  him  $104.94,  payable  only  out  of 
the  ditch   assessments   when   an   amount   sufficient 
thereof  was  collected.     Appellant  further  alleges  in 
his  complaint  that  he  is  not  seeking  to  reach  any  gen* 
eral  fund  of  the  county  under  the  control  of  the  board 
of  commissioners,  but  that  said  commissioners,  as 
trustee,  hold  in  their  hands  and  have  under  their 
control  the  money,  to  wit,  |1,000,  arising  out  of  the 
sale  of  said  bonds  for  the  payment  of  the  cost  of  the 
construction  of  the  improvement,  and  that  he  is  only 
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Qeekiog  to  compel  the  board  to  account  to  him  for 
said  money  and  pay  him  the  amount  due  for  the  work 
performed  under  his  contract. 

The  theory  of  appellant's  complaint,  as  well  as  the 
contention  of  his  learned  and  eminent  counsel,  is 
that  the  contract  under  which  the  work  in  contro- 
versy was  performed  was  made  with  the  appellee  in 
its  corporate  entity,  and  that  in  such  capacity  it  must 
be  held  to  be  a  trustee  of  the  fund  created  by  the  sale 
of  the  bonds,  and,  as  such  trustee,  ought  to  be  required 
to  account  to  him  for  an  amount  thereof  sufficient,  at 
least,  to  pay  him  for  the  services  rendered.  The  written 
contract,  however,  which  is  set  out  in  the  complaint, 
discloses  upon  its  face  that  it  was  entered  into  by  and 
between  appellant  and  the  county  surveyor,  who,  as 
averred,  was  appointed  by  the  board  to  let  the  con- 
tracts for  constructing  the  ditch,  and  to  superintend 
the  construction  of  the  work.  The  theory  and  conten- 
tion of  appellant  that  the  contract  in  question  was 
with  the  board  of  commissioners  is  neither  sustained 
by  the  facts  in  the  case  nor  by  the  provisions  of  the 
statute  in  dispute.  Section  8  of  the  act  expressly 
provides  that  the  board  of  commissioners  shall  "di- 
rect the  surveyor  or  engineer,  who  helped  to  make 
the  apportionment,  or  some  other  competent  surveyor 
or  engineer,"  to  attend  at  the  time  and  place  of  let- 
ting the  construction  6t  the  ditch,  and  receive  bids 
therefor  and  make  contracts  with  the  lowest  respon- 
sible bidders  and  take  bonds  from  the  contractors 
for  the  performance  of  the  work  undertaken  by  each. 

In  the  case  of  Studabaker  v.  Studabaker  (Ind.  Sup.), 
51  N.  E.  933,  we  were  called  upon  to  consider  and  in- 
terpret, to  an  extent,  the  identical  statute  now  in- 
volved, and  we  in  that  case  held,  in  effect,  that  the 
question  as  to  the  ultimate  completion  of  the  ditch, 
as  an  entirety,  was  one  for  the  determination  of  the 
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board  of  commiHsioners,  upon  the  final  report  of  the 
engineer  appointed,  and  that  this  question  when 
presented  by  this  report,  as  it  should  be,  was  one 
that  any  landowner  affected  by  the  ditch  might 
challenge  by  an  exception  to  the  report  and  was  en- 
titled to  a  hearing  before  the  board  of  commissioners 
upon  that  question,  and  others  properly  arising  out 
of  the  exceptions  filed.  The  statute  on  its  face,  is,  to 
an  extent,  at  least,  vague  and  uncertain,  and  is  open 
to  construction.  It  does  not  profess  to  expressly  de- 
fine all  the  duties  which  its  makers  intended  should  *        ! 

I 

be  imposed  on  the  board  of  commissioners,  neither  | 

all  of  those  which  it  was  intended   should   be  dis-  I 

charged  by  the  engineer  appointed  to  superintend  the  ! 

construction  of  the  improvement.    By  the  provisions  i 

of  the  first  section,  the  board  of  commissioners  of  any 
county,  on  presentation  of  the  required  petition  upon  \ 

the  part  of  landowners,  at  any  regular  or  called  ses- 
sion, may  cause  to  be  located  and  constructed  any 
ditch  of  the  length  of  five  miles  and  over. 

The  improvement  contemplated  under  the  law, 
when  completed,  in  no  sense  can  be  said  to  belong  to 
the  county.  The  board  of  commissioners  in  its  cor- 
porate entity  is  not  a  trustee  of  the  work,  and  cer- 
tainly has  no  proprietary  interest  therein.  The  ditch, 
when  completed,  may  be  said  properly  to  belong  to 
the  taxing  district,  or  the  landowners  whose  lands 
have  been  benefited  thereby,  and  taxed  for  its  con- 
struction. 

The  county  commissioners,  under  the  law,  simply 
act  as  a  board  before  whom  the  necessary  proceed- 
ings, leading  up  to  its  location  and  final  construc- 
tion, are  instituted  and  conducted.  This  statute  ex- 
pressly empowers  the  board  to  issue  bonds  which  the 
county  treasurer  is  authorized  to  sell,  without  ex- 
pense  to  the  county,  to  the  highest  and  best  bidder, 
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for  the  purpose  of  raising  money  to  pay  and  discharge 
the  cost  and  expenses  growing  out  of  the  location  and 
construction  of  the  ditch.  This  money  constitutes  a 
fund  in  the  tiands  of  the  treasurer  for  this  purpose^ 
and  the  payment  of  these  bonds  is  secured  by  the 
money  derived  from  the  tax  assessed  against  the  lands 
benefited,  which  is  made  a  lien  thereon,  in  like  man- 
ner  as  other  taxes;  and  such  tax,  when  collected,  con- 
stitutes a  fund  which  must  be  applied  to  the  payment 
of  the  bonds,  principal  and  interest,  and  the  law  for- 
bids that  it  be  applied  or  converted  to  any  other  pur- 
pose. See  sections  12  and  13  of  the  act  in  contro- 
versy. As  the  county  has  no  proprietary  interest 
in  the  improvement,  the  law  has  been  careful  to  guard 
and  protect  it  against  any  liability  for  the  construc- 
tion thereof;  and  the  act  in  question  certainly  does 
not  contemplate  that  the  county,  through  the  agency 
of  its  board  of  commissioners,  shall  act  as  a  trustee 
of  the  fund  derived  from  the  sale  of  the  bonds,  and 
thereby  be  subjected,  possibly,  to  the  expense  and 
cost  of  litigation  by  reason  of  suits  instituted  against 
it,  as  is  done  in  this  case,  by  an  aggrieved  contractor. 

There  can  be  no  warrant  for  placing  a  construction 
upon  the  law  which  should  result  in  holding  that  the 
board  of  commissioners  is  charged  with  the  duty  of 
actually  superintending  and  letting  of  the  contracts, 
or  the  construction  of  the  work  thereunder,  or  that 
it  holds  the  money  arising  from  the  sale  of  the  bonds 
in  the  hands  of  the  county  treasurer  in  trust,  or  that 
this  fund  is  under  the  direction  and  control  of  the 
board  for  payment  to  contractors  for  services  ren- 
dered in  the  construction  of  the  ditch. 

It  certainly  cannot  be  held,  under  the  facts  alleged 
in  the  complaint,  that  appellee,  in  its  corporate  ca- 
pacity, in  which  it  is  sued  in  this  action,  is  in  any 
sense  indebted  to  the  appellant,  or  that  it  has  any 
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fund  in  its  hands  or  under  its  control  out  of  which 
he  can  rightfully  demand  payment  for  the  money  al- 
leged to  be  due  him.  Therefore  he  is  not  in  a  position 
to  call  upon  appellee  to  account  to  him  in  this  action. 

Appellant's  contract,  as  we  have  heretofore  stated, 
was  not  with  the  board  of  commissioners,  but  with 
the  engineer  appointed  by  them.  It  was  by  and  be- 
tween the  appellant  and  the  engineer  whom  the  stat- 
ute designates  as  the  proper  person  to  let  out  the  con- 
struction of  the  work  to  the  lowest  responsible  bidders 
and  to  enter  into  a  contract  with  each  of  such  bid- 
ders for  the  performance  of  the  work  allotted.  The 
contract  set  forth  in  the  complaint  does  not  in  any 
manner  profess  to  be  one  between  appellant  and  the 
board  of  commissioners.  It  is  simply  an  agreement 
or  contrac1>  bet  ween  the  appellant  and  one  N.  A.  Beck, 
county  suryeyor,  whom,  as  it  appears,  was  appointed 
by  the  board  to  take,  charge  of  and  superintend  the 
construction  of  the  ditch.  Surely,  therefore,  the 
board,  under  the  facts,  cannot  be  said  to  be  in  any 
sense  a  party  to  the  contract  and,  manifestly,  is  not  li 
able  to  be  sued  for  any  breach  thereof.  The  fact  that 
the  board  of  commissioners  is  authorized  to  either 
approve  or  disapprove  the  contracts,  after  they  have 
been  entered  into  by  the  engineer  and  the  contractors, 
as  pi^vided  by  section  9  of  the  statute,  certainly 
does  not  make  the  board  one  of  the  contracting  par- 
ties. The  decision  in  Boards  etc.,  v.  Netdin, .  132  Ind. 
27,  under  the  facts,  lends  no  support  to  the  theory 
advanced  by  appellant  in  the  case  at  bar. 

We  do  not  concur  in  the  assertion  of  appellant's 
counsel  that  if  his  client  cannot  maintain  this  action, 
he  is  without  remedy  to  enforce  the  payment  of  his 
claim  for  the  work  which  he  has  performed  under  his 
contract.  It  is  true  the  statute  expressly  omits  to 
point  out  in  express  terms  the  method  by  which  a 
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contractor,  when  his  job  is  completed,  may  secure  an 
acceptance  thereof  and  payment  of  the  money  due 
him  under  his  contract  for  the  work.  The  law  in  this 
respect  is  at  least  open  to  construction.  We  concur 
with  the  contention  of  the  learned  counsel  for  appel- 
lee that  the  statute,  by  necessary  implication  or  in- 
ference, empowers  the  engineer  appointed  by  the 
board  and  charges  him  with  the  duty  of  furnishing 
the  contractor  with  the  necessary  instrument  by 
which  he  may  receive  his  pay,  from  the  county  treas- 
urer out  of  the  fund  set  apart  for  the  purpose  in- 
tended. In  Studabaker  v.  Studabaker,  supra^  in  consid- 
ering the  duty  enjoined  upon  the  engineer  by  the  stat- 
ute in  controversy,  we  said:  "There  is  no  doubt  but 
what  it  is  the  duty,  under  the  law,  of  the  engineer  who 
is  appointed  by  the  board  as  a  superintendent,  to  see 
that  the  work  of  constructing  the  ditch  is  fully  com- 
pleted, as  provided  by  the  orden  of  the  board  and  the 
terms  of  the  contract."  The  engineer,  as  provided  by 
section  8,  is  invested  with  the  duty  of  superintending 
the  letting  of  the  work  and  the  making  of  contracts 
with  those  who  have  bid  for  constructing  sections 
thereof,  and  also  with  the  further  duty,  as  held  in 
the  case  last  cited,  of  seeing  that  the  jobs  which  he 
has  let  are  fully  completed  according  to  the  order 
of  the  board  and  the  terms  of  the  contract.  The  prin- 
cipal duty  or  power  of  superintending  the  letting  of 
the  work,  and  making  the  contracts  for  its  construc- 
tion, with  which  he  is  expressly  invested,  cannot  in 
reason  be  said  to  be  terminated  when  the  contracts 
are  made  and  reported  by  him  to  the  board;  but  this 
principal  grant  of  power  should  be  held  to  invest  him 
with  a  general  oversight  of  the  work,  and  the  duty  to 
see  that  it  is  carried  out  to  completion  according  to 
the  terms  of  the  contracts.  That  the  legislature,  un- 
der this  statute,  intended  to  impose  upon  the  engi- 
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neer  important  duties,  finds  support  in  the  fact  that 
he  is  required  thereby  to  give  a  bond  for  the  faithful 
performance  of  his  duties^  and  in  the  event  of  his  fail- 
ure or  neglect  properly  to  discharge  them,  he  is  made 
liable  on  his  bond  in  the  suit  of  any  person  aggrieved. 
We  are  of  the  opinion  that  the  statute  must  be  held 
impliedly  to  empower  him  with  the  right,  or  impose 
upon  him  the  duty,  of  accepting  the  jobs,  when  com- 
pleted, of  the  respective  contractors  whom  he  may 
be  said  to  have  employed  under  the  contracts  which 
he'  has  made,  and  also  with  the  duty  of  adjusting  their 
claims  and  of  furnishing  them  each  with  the  neces- 
sary instrument  or  means  by  which  they  may  be 
enabled  to  obtain  pay  for  the  work  performed. 

It  is  a  well  affirmed  principle  that  where  a  power 
is  conferred  by  a  statute,  everything  necessary  to 
carry  out  the  purpose  of  the  power  conferred  and 
make  it  effectual  and  complete  will  be  implied.  Studa- 
laker  v.  8tudabaker\  supra;  Sutherland  on  Statutory 
Construction,  sections  340  and  341.  The  implication 
or  inference  which  may  arise  in  the  construction 
of  statutes  is  of  something  not  expressly  declared, 
but  arises  out  of  that  which  is  directly  or  ex- 
pressly declared  in  the  statute.  Anderson's  Law  Dic- 
tionary, 627;  Rapalje's  Law  Dictionary,  629.  If  the 
intention  of  the  makers  of  the  statute  in  question,  in 
regard  to  the  remedy  or  method  to  be  employed  to 
enable  a  contractor  to  secure  payment,  from  the 
county  treasurer  upon  the  completion  of  his  job,  can 
be  ascertained,  it  will  control,  for  it  is  a  fundamental 
rule  that  a  matter  or  thing  within  the  intention  of  the 
makers  of  the  law  is  the  same  in  effect  as  if  it  were 
within  its  express  letter.  In  our  search  to  discover 
this  intention,  we  may  be  guided  by  a  well  settled 
canon  or  construction  which  permits  us  to  look  to 
kindred  statutes  or  laws  upon  the  same  subject,  for 
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aid  in  the  exposition  of  such  intention.  It  is  not, 
generally  speaking,  as  a  rule,  expected  that  a  stat- 
ute which  has  a  place  in  a  general  system  of  laws,  will 
be  so  perfect  as  to  need  no  support  from  the  rules  and 
provisions  of  the  system  of  which  it  forms  a  part,  and 
hence,  when  it  is  a  part  of  a  general  system  of  laws 
upon  the  same  subject,  its  construction  or  interpreta- 
tion may  receive  support  from  the  rules  and  pro- 
visions of  that  system.  Stout  v.  Board,  etc.,  107  Ind. 
343,  and  cases  there  cited;  City  of  Evansville  v.  Sum- 
merSy  108  Ind.  189,  and  cases  cited;  Board,  etc.,  v. 
Board,  efc.,128  Ind.  295.  Keeping  in  view  this  principle, 
we  may  apply  for  aid  in  the  solution  of  the  question 
involved  to  an  act  of  the  legislature  approved  April 
21,  1881.  Acts  1881,  p.  410.  See  section  5655,  Bums' 
K.  S.  1894  (4285,  R.  S.  1881),  and  sections  following. 
By  this  act  the  board  of  commissioners  of  any  county 
is  authorized  to  order  the  construction  of  a  public 
drain  or  ditch.  This  latter  statute,  and  the  one  now 
under  consideration  are  substantially  alike  in  several 
respects,  and  each  certainly  forms  a  part  of  the  gen- 
eral system  of  laws  providing  for  and  regulating  the 
establishment  of  ditches.  Section  21  of  the  act  of 
1881,  section  5675,  Burns^  R.  S.  1894  (4305,  R.  S.  1881), 
provides  that  it  shall  be  the  duty  of  the  county  sur- 
veyor, upon  being  notified  by  any  contractor  that  his 
job  is  completed,  to  inspect  the  same,  and  if  he  finds 
that  it  is  completed  according  to  the  contract,  he  shall 
accept  it  and  give  to  the  contractor  a  certificate,  stat- 
ing therein  that  the  job,  share  or  allotment  is  com- 
pleted according  to  the  specifications,  and  also  stat- 
ing the  amount  due  to  the  contractor;  and  it  is  fur- 
ther provided  in  this  section  that  when  the  assess- 
ment of  benefits  is  collected  the  certificate  shall  be 
paid,  upon  a  warrant  issued  by  the  auditor. 
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In  the  interpretation  of  the  law  in  controversy,  in 
the  light  of  the  principles  to  which  we  have  referred, 
we  are  certainly  justified  in  holding  that  the  legisla- 
ture intended  that  a  rule  similar  to  the  one  declared 
by  its  predecessors,  in  the  enactment  of  the  drain- 
age act  of  1881,  so  far  as  applicable,  should  control 
or  govern,  and  that  a  method  for  the  adjustment  and 
payment  of  the  claims  of  contractors,  under  the  act 
in  question,  similar  to  the  one  provided  by  the  act  of 
1881,  should  be  pursued.  In  other  words,  it  was  in- 
tended by  the  makers  of  the  law  in  dispute  that,  when 
a  contractor  had  completed  his  job  according  to  the 
terms  and  provisions  of  his  contract,  that  he  should 
notify  the  engineer  of  that  fact,  and  that  this  officer 
should  inspect  the  job,  and  if  he  finds  that  it  has  been 
fully  completed,  as  provided  in  the  contract,  he  should 
accept  it  and  issue  to  the  contractor  a  certificate  to 
that  effect,  stating  therein  the  amount  due,  and  require 
the  contractor  to  give  a  receipt  for  the  certificate,  to 
be  used  by  the  engineer  in  his  final  report  or  settle- 
ment with  the  board  of  commissioners.  This  certifi- 
cate, on  being  presented  by  the  contractor  to  the 
county  auditor,  would  authorize  that  officer  to  draw 
a  warrant  upon  the  proper  fund  in  the  hands  of  the 
treasurer  for  the  payment  thereof.  We  are  con- 
strained to  believe  that  this  interpretation  is  in  full 
harmony  with  the  spirit  and  intention  of  the  law,  and 
will  accomplish  what  was  Intended  by  its  makers. 
This  being  true,  it  must  follow,  as  affirmed,  that  this 
intent  of  the  legislature  in  the  enactment  of  this  law 
must  be  held  to  be  as  controlling  and  effectual  as 
though  it  were  within  Its  express  letter. 

We  do  not  believe  that  it  was  intended  by  the  law 
makers  that  the  members  of  the  board  of  commis- 
sionerS;  who,  as  it  may  be  presumed,  are  not  skilled 
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in  the  science  of  civil  engineering,  shonld  make  a  per- 
sonal inspection  of  the  several  jobs  to  learn  if  each 
is  completed  according  to  the  contract  made  by  the 
engineer,  in  order  that  they  may  award  the  contract- 
ors pay  for  the  work  performed.  Neither  do  we  think 
it  is  contemplated  by  this  statute  that  the  commis- 
sioners should  sit  as  a  board  for  the  purpose  of  al- 
lowing the  claims  of  contractors  and  ordering  their 
payment  out  of  the  fund  dedicated  to  that  purpose. 

The  fair  inference  to  be  drawn  from  the  provisions 
of  the  law  involved,  when  aided  by  laws  of  a  similar 
import  or  kindred  character,  points  to  the  method 
or  remedy  mentioned  as  the  one  by  which  a  contract- 
or may  obtain  pay  for  services  rendered.  The  en- 
gineer appointed  by  the  board  may  be  presumed  to 
be  versed  in  the  science  of  civil  engineering,  and  com- 
petent to  discover  on  inspection  if  the  several  jobs 
are  completed  as  required  by  the  contract;  and  if  he 
finds  this  to  be  a  fact,  the  contractor  is  entitled  to 
his  pay,  and  the  engineer  should  furnish  him  with 
the  necessary  certificate  or  voucher  in  order  that  he 
may  be  awarded  that  which  is  justly  due  him,  and 
for  a  failure  to  discharge  this  duty,  this  official  may 
be  compelled  to  perform  it  by  a  writ  of  mandate,  upon 
a  proper  showing  in  a  suit  instituted  by  the  contract- 
or.   State,  ex  rel.,  v.  Bever,  143  Ind.  488. 

Appellant  seems  to  have  placed  a  proper  construc- 
tion upon  the  statute  in  the  first  instance,  for  his  com- 
plaint reveals  the  fact  that  when  his  job  was  com- 
pleted he  applied  to  the  engineer  for  a  certificate  in 
order  that  he  might  present  it  to  the  auditor  and 
thereby  secure  an  order  for  the  money  due  him.  That 
appellant's  right,  under  the  facts,  to  maintain  this 
action,  must  be  denied,  there  is  no  doubt  His  con- 
troversy, if  any,  in  regard  to  his  right  to  be  paid  in 
full  for  his  work,  is  certainly  with  the  engineer,  and 
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does  not  concern  the  appellee  in  this  appeal.  The 
court  did  not  err  in  sustaining  the  demurrer  to  the 
complaint,  and  the  judgment  is  therefore  affirmed. 


Geisen  v.  Redbr. 
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AOBEBD  Cass.  —  8ubmi9non.  —  8ufflcUncy.  —  Oral  statements  made 
to  the  court  by  the  attorneys  agreeing  to  submit  for  ooQStruction  an 
agpreement  entered  into  by  the  parties  to  a  former  suitiA  settlement 
thereof,  together  with  a  document  signed  by  one  of  iuch  parties 
agreeing  to  suoh  submission,  indicate  a  purpose  to  submit  the  con- 
troTovy  as  an  ag^reed  case,  but  do  not  constitute  an  agreed  case 
within  the  meaning  of  the  statute,    pp,  BS9-5S1, 

&AME,^Affidavit. — Practice.— The  affidavit  provided  tot  in  the  sub- 
mission of  an  agreed  case  by  section  558,  Homer's  it.  S.  1807,  is 
jurisdictional,  and  without  such  affidavit  no  case  Is  presented. 
p.  SSI. 

Afpkax.  and  EMBon.^  Agreed  CoMt. — Exc^tiom. — Practice. ^In 
order  to  present  any  question  as  to  the  conclusions  of  law  made  in 
an  agreed  case,  proper  exceptions  must  be  made  to  such  conclusions, 
p.  5S1. 

AoRBBD  Casb.— AdmtsstMtfy  of  ^videtiee.— Questions  rdating  to  the 
admissibility  of  evidence  cannot  be  presented  on  appeAl  in  a  cause 
appealed  as  an  agreed  case  without  any  pleadings  dining  the 
issues  and  determining  the  limits  within  which  the  evidence  should 
be  confined,   p.  SSL 

From  the  Porter  Circuit  Court    Aflirmed. 
J.  KqpelkCj  for  appellant 

Hagknet^  C.  J. — The  record  in  this  case  brings  up 
no  pleadings^  although  it  is  certified  as  containing 
^^rue  and  complete  copies  of  all  the  papers  and  entries 
in  said  cause/'  The  bill  of  exceptions  contains  the 
following^  by  an  attorney  for  the  plaintiff:  "This  . 
case,  your  honor,  started  out  at  first  as  an  action  for 
the  dissolution  of  a  partnership  and  an  accounting, 
and  for  a  receiver  to  make  sale  of  the  firm's  property. 
During  the  pendency  of  the  action  the  matters  in 
Vol.  151—34 


630  SUPREME  COURT  OF  INDIANA, 

Geisen  v,  Beder. 

controversy  between  the  parties  have  been  settled  by 
written  agreements,  and  the  interest  of  Mr.  Geisen 
is  sold  to  Mr.  Keder;  and,  after  these  agreements  op 
settlements  had  been  made,  a  question  arose  upon 
one  of  them;  and,  in  order  to  save  a  new  action,  we 
agreed  that  just  in  the  pending  case,  as  it  stands,  the 
matter  in  controversy  as  to  the  effect  of  this  stipula- 
tion or  settlement  or  sale  between  t^e  parties  should 
be  determined  by  the  courf  Immediately  an  attor- 
ney for  the  defendant  said:  "I  suppose  it  is  agreed 
by  the  parties  to  this  action  that  the  statements 
above  made  by  plaintiff's  counsel  are  the  facts  in  the 
case,  and  that  they  shall  stand  as  the  statement  of 
facts."  Continuing  the  bill  recites  that  "it  was  so 
agreed  and  admitted  by  both  parties  in  open  court 
that  the  statements  above  made  shall  be  the  facts  in 
the  case."  Thereupon  two  documents  are  shown  to 
have  been  read  in  evidence,  the  second  of  which 
contained  the  statement,  signed  by  one  of  the  parties 
only,  that  "the  dispute  concerning  the  meaning  of 
the  first  contract  *  *  *  shall  be  submitted  to, 
and  decided  by  the  court  in  the  pending  case."  Ad- 
ditional evidence  upon  disputed  questions  was  heard 
and  certified  in  the  bill. 

These  statements  indicate  a  purpose  to  submit  the 
controversy  as  an  agreed  case,  but  they  are  far  from 
sufficient  to  constitute  an  agreed  case,  as  the  same  is 
provided  for  by  the  code.  Section  653,  Horner's  R. 
S.  1897.  The  provision  is  that  "parties  shall  have  the 
right  in  all  cases,  either  with  or  without  process,  by 
agreement  to  that  effect,  to  submit  any  matter  of  con- 
troversy between  them  to  any  court  that  would  other- 
wise have  jurisdiction  of  such  cause,  upon  an  agreed 
statement  of  facts,  to  be  made  out  and  signed  by  the 
parties;  but  it  must  appear  by  affidavit  that  the  con- 
troversy is  real  and  the  proceedings  in  good  faith,  to 
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determine  the  rights  of  the  parties;  whereupon  the 
court  shall  proceed  to  try  the  same,  and  render  judg- 
ement as  in  other  cases.'^  The  affidavit  referred  to  in 
this  provision  is  jurisdictional,  and  without  it  no  case 
would  be  presented.  City  of  Shelbymlle  v.  Phillips,  149 
Ind.  552;  Thornton's  Annotated  Code,  section  553,  and 
note;  1  Ency.  PL  &  Pr.,  p.  388.  The  practice  requires 
also  an  exception  to  the  court's  conclusion  or  decision. 
City  of  Shelbyville  v.  Phillips,  supra.  There  having  been 
no  affidavit,  no  agreed  statement  of  facts  signed  by  the 
parties,  and  no  exception  to  the  decision,  essential  ele- 
ments of  an  agreed  case  are  lacking. 

The  principal  questiohs  urged  for  decision  relate 
to  the  admissibility  of  evidence.  Such  questions  do 
not  arise  upon  an  agreed  case,  the  primary  feature  of 
which  is  to  invite  a  decision  upon  facts  not  contro- 
verted, but  fully  agreed  upon  and  presented  as  the 
basis  for  a  conclusion  of  law.  The  questions  urged 
were  sought  to  be  saved  by  a  motion  for  a  new  trial, 
a  method  relating  to  trials  upon  issues  formed  and 
presented  by  evidence,  rather  than  abstract  state- 
ments of  facts.  The  action  of  the  trial  court  in  ad- 
mitting evidence  and  granting  exceptions  to  its  ad- 
missibilty  seemed  to  proceed  upon  the  theory  of  a 
controverted  rather  than  an  agreed  case.  Such  ac- 
tion, however,  presents  no  question  for  review  with- 
out the  pleadings  which  define  the  issues  and  deter- 
mine the  limits  within  which  the  evidence  must  be 
confined.  lieid  v.  Reid,  149  Ind.  274;  Marsh  v.  Bower, 
ante,  356.  The  case  does  not,  therefore,  present  by 
proper  procedure  any  question  for  decision.  The 
burden  rested  upon  the  appellant  to  bring  to  this 
court  a  record  disclosing  error,  and,  having  failed  to 
do  so,  we  must  presume  in  favor  of  the  court's  ac- 
tion. 

If  the  record  is  correct  in  disclosing  no  pleadings, 
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the  appellant,  as  plaintiflF  below,  presented  no  cause 
for  relief,  and  the  court's  action  in  denying  him  re- 
lief, although  by  the  irregular  method  of  a  trial/ 
reached  the  proper  result.  By  either  of  the  only  two 
possible  methods  of  presenting  the  questions  below 
the  appellant  should  fail.    The  judgment  is  affirmed. 

On  Petition  for  Rehearing. 

Ha^ckney,  C.  J. — ^The  learned  counsel  for  the  ap- 
pellant supports  the  petition  for  a  rehearing  with  bit- 
ter cHticism  of  a  procedure  which  does  not  enable 
litigants  to  define  their  own  issues  and  have  them 
passed  upon  by  the  courts,  or  which  enables  the  courts 
to  aroid  passing  upon  the  merits  of  a  case  by  resort- 
ing to  technicalities. 

It  is,  we  think,  fortunate  that  a  code  has  been  for- 
mulated and  adopted  as  a  guide  to  the  administration 
of  justice,  since,  if  every  lawyer  were  permitted  to 
arbitrarily  determine  for  himself  the  forms  and  meth- 
ods of  procedure,  we  would  have,  instead  of  an  or- 
derly system  of  procedure,  a  chaotic  entanglement 
which  would  hide  and  disguise  every  scientific  prin- 
ciple in  pleading  and  practice.  We  would  nyt  profit 
even  by  that  once  popular  treatise,  "Every  man  his 
own  lawyer.^^  No,  we  would  not  abolish  the  code  if 
we  could,  but  since  we  cannot,  we  feel  an  obligation 
to  enforce  its  provisions  which  limit  appeals  to 
those  controversies  which  assume  the  form  of  a  case 
at  law  or  a  suit  in  equity.  There  is  but  one  instance 
in  which  a  case  or  suit  is  recognized  without  plead- 
ings, and  that  is  where  the  parties  submit  their  dif- 
ferences upon  an  agreement  in  writing  properly 
signed  and  constituting  an  "agreed  case.''  So  far  as 
•the  present  appeal  informs  us,  this  is  not  a  case  or  suit 
resting  upon  pleadings  or  upon  the  required  agree- 
ment    It  bears  no  more  resemblance  to  the  cases 
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where  an  appeal  is  authorized  than  if  the  lawyers 
had  submitted  their  views  to  a  friendly  neighbor  from 
whose  decision  a  transcript  had  been  certified  to  this 
court. 

We  do  not  hesitate  to  hold  that  a  sufficient  record 
on  appeal  must  disclose  a  decision  in  a  cause  pend- 
ing^ and  that  no  cause  can  find  lodgment  in  the  courts 
of  this  State  without  pleadings  or  the  statutory  agree- 
ment. 

Other  authorities  supporting  the  original  opinion 
are  Heizer  v.  Kelly,  73  Ind.  582;  Riley  v.  State,  149  Ind. 
48 ;  Davis  v.  Talbot j  149  Ind.  80 ;  Davis  v.  Union 
Trust  Co.  J  150  Ind.  46;  Hutchings  y.  Hay,  182  Ind. 
369;  Seager  v.  Aughe,  97  Ind.  286;  Sumner  y.  Goings, 
74  Ind.  293;  Chicago,  etc.,  R.  W.  Co.  v.  Rader,  10 
Ind.  App.  607;  Todd  v.  Winants,  36  Cal.  129;  Olsen 
V.  Crescio,  10  HI.  App.  641 ;  Road  District,  etc.,  v. 
Miller,  156  111.  221,  40  N.  E.  447;  Collins  v.  United 
States  Ex.  Co.,  27  Ind.  11;  Bonsell  v.  Bonsell^  41  Ind. 
476;  Oalley  v.  Knapp,  14  Neb.  262;  McCardle  v.  Jfc- 
CUnley,  86  Ind.  538;  Elliott  App.  Pro.,  section  198.  In 
the  last  citation  it  will  be  found  that  ''The  pleadings 
must,  in  general,  be  regarded  as  part  of  the  record  em- 
braced in  an  appeal,  since,  in  their  absence,  it  would 
not  be  possible  to  ascertain  what  was  in  controversy.'' 
The  statute  relating  to  appeals,  section  662,  Burns'  B. 
S.  1894,  provides  that  "All  proper  entries  made  by  the 
clerk,  and  all  papers  pertaining  to  a  cause,  and  filed 
therein,  ♦  ♦  ♦  are  to  be  deemed  parts  of  the  rec- 
ord." Another  provision,  section  652,  Burns'  R.  S. 
1894,  permits  less  than  a  complete  record  and  to  in- 
clude only  "so  much  thereof  as  is  embraced  in  the  ap- 
peal." This,  however,  cannot  be  held  to  support  a  rec- 
ord omitting  steps  essential  to  the  existence  of  a 
cause  or  proceeding,  and  from  which  a  rational  view  of 
the  alleged  error  may  be  had.    It  is  a  common  rule  of 
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practice  which  permits  the  appellee  to  answer  that  an 
alleged  error  is  harmless  if  the  appellant  has  no  cause 
of  action.  Carmel,  etc.,  €o.  v.  Small,  150  Ind.  427.  This 
privilege  would  be  defeated  if  the  appellant  might 
omit  the  complaint  from  the  record.  The  petition  is 
overruled. 
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MicmoAN  Mutual  Life  Insurance  Company  v. 

Frankel. 

[No.  18,174    Filed  April  28, 1898.    Rehearing  denied  Nov.  29,  1898.] 

Appeal  and  Error. —  Term  Time  Appeal, —  Where  an  appeal  was 
asked  and  granted  during  the  term  at  which  the  final  judgment 
was  rendered,  and  the  amount  of  the  appeal  hond  fixed,  but  the  time 
of  filing  the  bond  was  not  fixed,  and  such  bond  was  not  filed  in 
term,  and  the  transcript  was  not  filed  in  the  Supreme  Court  for 
more  than  four  months  after  the  denial  of  the  application  for  a  new 
trial,  such  appeal  is  not  a  term  time  appeal,   pp.  636-638. 

Same.— Pcir^tes. —JurMdic^ion.— The  Supreme  Court  has  no  jurisdic- 
tion of  an  appeal  from  a  judgment  obtained  by  appeUee  against 
appeUant  and  her  husband  setting  aside  a  deed  of  conveyance  of 
appeUee's  real  estate,  made  bj  appeUee  and  her  husband  in  satis- 
faction of  an  indebtedness  of  the  latter,  where  the  husband  is  not 
made  a  party  to  such  appeal,  although  the  husband  was  defaulted 
in  the  court  below,  and  made  no  defense  to  the  action,  pp.  638, 639. 

Dismissal. — Motion.^Time  of  Filing. — The  fact  that  appellee  did  not 
move  to  dismiss  a  cause  until  after  the  submission  of  same  and  the 
filing  of  her  brief  upon  the  merits  of  the  action  does  not  amount  to 
a  waiver  or  a  bar  to  such  dismissaL    p.  639. 


From  the  Hamilton  Circuit  Court    Appeal  dismissed. 

Holtzm4xn  &  Leathers,  for  appellant 
M.  E.  Clodfelter  and  Fertig  &  Alexander,  for  ap- 
pellee. 

Jordan,  J. — This  action  was  commenced  by  the  ap- 
pellee, against  her  husband,  Jacob  Frankel,  and  the 
Michigan  Mutual  Life  Insurance  Company,  in  the 
superior  court  of  Marion  county.  The  purpose  of  the 
suit  was  to  set  aside  a  deed  executed  by  the  plain- 
tifi  and  her  said  husband  to  his  codefendant,  whereby 
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they  purported  to  convey  to  the  latter-  certain  de- 
scribed real  estate  in  the  city  of  Indianapolis,  owned 
by  the  plaintifF^  and  to  quiet  her  title  against  both 
of  the  defendants  to  the  real  estate  in  controversy. 
The  complaint  is  in  four  paragraphs.  The  first  al- 
leges possession  and  ownership  of  the  realty  in  the 
plaintiff,  and  avers  that  the  defendants  assert  an  ad- 
verse claim  or  title  to  the  same,  and  the  prayer  is  that 
the  plaintiff^s  title  be  quieted.  The  others  allege  that 
the  execution  of  the  deed  in  dispute  was  procured 
by  the  fraud  and  deceit  of  the  defendants,  and  the  re- 
lief sought  is  to  set  aside  the  conveyance  and  to  quiet 
title  to  the  land.  The  defendant,  Jacob  Frankel, 
made  default  to  the  complaint  in  the  superior  court, 
and  subsequently,  on  motion,  the  cause  was  venued 
to  the  Hamilton  Circuit  Court,  wherein  the  issues 
were  joined  upon  the  several  pleadings  filed;  and  a 
trial  resulted  in  a  special  finding  in  favor  of  the 
plaintiff,  and  recovery  by  her  of  a  judgment  against 
the  defendants  setting  aside  the  deed  of  conveyance, 
and  quieting  her  title  as  against  both  defendants, 
and  adjudging  a  lien  in  favor  of  appellant  on  the 
real  estate,  as  against  the  appellee  and  her  said  hus- 
band, on  account  of  street  improvements  and  other 
liens  against  the  real  estate  paid  by  the  appellant; 
and  a  foreclosure  of  the  said  lien  was  ordered  by  the 
court,  as  a  part  of  its  judgment.  From  this  judgment, 
appellant  alone  appeals,  without  notifying  Jacob 
Frankel  and  making  him  a  co*appellant,  as  required 
by  section  647,  Burns'  R.  S.  1894  (636,  R.  S.  1881),  and 
for  this  failure  upon  the  part  of  the  appellant,  appel- 
lee moves  to  dismiss  the  appeal.  Counsel  for  appel- 
lant contend  that  this  motion  should  not  be  sustained 
for  the  following  reasons:  First,  that  the  appeal  is  a 
term-time  appeal,  and  therefore,  under  the  provisions 
of  the  act  of  1895  (Acts  1895,  p.  179),  it  was  not  neces- 


686  SUPREME  OOUET  OP  INDIANA, 

I 

-^ -  - 

Micfai^n  Mutual  Life  Insurance  Co.  v.  FrankeL 

sary  to  notify  or  make  Jacob  Frankel  a  co-appellant; 
second,  that  it  does  not  appear  that  Baid  Frankel  had 
any  interest  in  the  real  estate  in  common  Xvith  the  ap- 
pellant^ and  that, the  judgment  quieting  appellee's 
title  against  him  is  merely  surplusage,  and  conse- 
quently he  has  no  appealable  interest,  and  cannot  be 
affected  by  any  judgment  that  may  be  rendered  in 
this  appeal  by  this  court;  third,  that  the  motion  of 
appellee  to  dismiss  was  not  seasonably  filed,  and 
therefore  she  has  waived  her  right  to  demand  that 
the  appeal  be  dismissed. 

An  examination  of  the  record  reveals  that  on  Julv 
13,  1896,  the  same  being  the  la«t  judicial  day  of  the 
April  term  of  the  Hamilton  Circuit  Court,  that  court 
made  its  special  finding  in  the  cause,  and  rendered 
the  judgment  thereon  in  favor  of  the  plaintiff  against 
the  defendants,  as  heretofore  stated.  On  the  first  day 
of  the  next  term  of  that  court,  the  same  being  Sep- 
tember 7^  1806,  appellant  filed  its  motion  for  a  new 
trial,  which  the  court  on  that  day  overruled;  and  ap- 
pellant then  applied  for  a  new  trial  under  the  stat- 
ute as  a  matter  of  right.  On  the  29th  day  of  Septem- 
ber, 1896,  which  was  the  twentieth  judicial  day  of 
the  September  term,  this  application  was  denied,  and 
sixty  days  were  granted  to  file  a  bill  of  exceptions; 
and  the  record  discloses  the  following  entry:  "And 
the  defendant  prays  an  appeal  to  the  Supreme  Court, 
which  is  granted,  and  the  bond  fixed  at  $300.00,  to  be 
filed  herein,  properly  (!onditioned  with  the  American 
Surety  Company  as  surety,  and  said  bond  is  to  be  ap- 
proved upon  such  condition."  The  record  does  not 
show  that  any  appeal  bond  was  filed  in  term,  or  that 
any  time  was  fixed  by  the  court  for  the  filing  thereof. 
The  transcript  was  not  filed  in  this  court  until  Feb- 
ruary 6,  1897,  more  than  four  months  after  the  appli- 
cation for  a  new  trial  as  a  matter  of  right  was  denied, 
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and  the  penalty  and  surety  fixed  and  approved,  by 
the  court.  It  is  evident,  under  these  circumstances, 
that  this  is  not  a  term-time  appeal.  Section  650, 
Burns'  R.  S.  1894  (638,  R.  S.  1881),  which  pertains  to 
appeals  during  term,  provides:  ^^When  an  appeal  is 
taken  during  the  term  at  which  judgment  is  ren- 
dered, it  shall  operate  as  a  stay  of  all  further  pro- 
ceedings on  the  judgment,  upon  an  appeal  bond  be- 
ing filed  by  the  appellant,  with  such  penalty  and 
surety  as  the  court  shall  approve,  and  within  such 
time  as  it  shall  direct.  *  *  *  The  transcript  shall 
be  filed  in  the  oflBce  of  the  clerk  of  the  Supreme  Court 
within  sixty  days  after  filing  the  bond.'' 

The  statute  provides  the  steps  which  must  be 
taken  in  order  to  effect  a  term-time  appeal,  and 
thereby  relieve  the  appellant  from  giving  the  no- 
tice required  by  law  in  vacation  appeals.  The  pen- 
alty of  the  appeal  bond  must  be  fixed  and  the  surety 
named  and  approved  by  the  court  during  the  term 
at  which  the  final  judgment  is  rendered,  and  the  bond, 
conditioned  according  to  law,  must  be  filed  within 
the  time  directed  by  the  court.  Where,  in  the  opinion 
of  the  court,  the  occasion  or  circumstances  render 
it  necessary,  the  time  in  which  the  court  directs  the 
bond  to  be  filed  may  extend  beyond  the  close  of  the 
term.  In  all  term-time  appeals,  however,  it  is  essen- 
tial and  requisite  to  render  the  same  effective  as  such, 
that  a  bond  be  filed  within  the  time  designated  by 
the  court,  and  the  transcript  must  be  filed  in  the 
office  of  the  Clerk  of  the  Supreme  Court  within  sixty 
days  after  filing  the  bond.  Where  no  bond  is  filed, 
the  appeal  must  be  considered  a  vacation  appeal,  and 
notice  must  be  given,  as  provided  by  the  statute  in 
such  appeals.  HoUoran  v.  Midland  Railroad  Co.y  129 
Ind.  274;  McKinney  v.  ITartman,  143  Ind.  224;  Elliott's 
App.  Proc,  sections  247,  248.    In  the  case  at  bar,  as 
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we  have  seen,  no  time  appears  to  have  been  fixed  at 
the  September  term,  at  which  the  motion  for  a  new 
trial  was  overruled,  for  filing  an  appeal  bond,  nor 
does  the  record  disclose,  so  far  as  we  have  been  able 
to  ascertain,  the  filing  of  i^uch  a  bond.    Under  such 
circumstances,  the  appeal  must  be  deemed  to  be  noth- 
ing more  than  a  vacation  appeal,  and  hence  is  not 
controlled  by  the  provisions  of  the  act  of  1895,  supra. 
In  response  to  appellant's  second  ground  of  in- 
sistence, it  is  sufficient  to  say,  that  the  appellee  in  her 
complaint  demanded  and  secured  a  judgment  jointly 
against  both  of  the  defendants,  and  the  special  find- 
ing discloses  that  the  deed  for  the  land  to  appellant 
was  obtained  from  her  through  the  wrong  of  both 
defendants;  and  it  further  appears  from  said  finding 
that  the  defendant,  Jacob  Frankel,  was  benefited  by 
the  conveyance  in  dispute,  for  the  reason  that  it  re- 
sulted in  the  satisfaction  to  the  amount  of  $3,000 
of  an  indebtedness  of  his,  held  against  him  by  appel- 
lant   This  deed  of  conveyance,  the  judgment  below, 
as  heretofore  stated,  set  aside  and  quieted  plaintiff's 
title  against  the  defendants  to  the  real  estate  which 
the  deed  purported  to  convey.    Certainly,  under  the 
facts,  Jacob  Frankel  is  affected  by  the  judgment 
which  appellant  seeks  by  this  appeal  to  overthrow, 
and  he  would  necessarily  be  affected  in  his  substan- 
tial rights  by  the  judgment  of  this  court    The  fact 
that  he  was  defaulted  in  the  lower  court  does  not  af- 
fect the  question,  for  he  was  still  entitled  to  his  right 
of  appeal,  regardless  of  his  default,  and  on  such  ap- 
peal he  could  at  least  challenge  the  sufficiency  of  the 
complaint  and  the  jurisdiction  of  the  court.    Lee  v. 
MozingOy  143  Ind.  667,  and  cases  there  cited.  In  order, 
therefore,  to  give  this  tribunal  complete  jurisdiction 
over  the  cause^  it  is  clear  that  appellant  ought  to  have 
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made  him  a  co-appellant  herein,  and  notified  him,  as 
provided  by  section  647,  suprcu 

The  fact  that  appellee  did  not  move  to  dismiss  this 
appeal  until  after  the  submission  of  the  cause  in  this 
court  and  the  filing  of  her  brief  upon  the  merits  of 
the  action  cannot  serve  as  a  waiver  nor  a  bar  to  the 
dismissal  of  the  appeal.  We  ar^  aware  that  some  of 
the  eariy  decisions  of  this  court,  for  instance,  Field  v. 
Burton,  71  Ind.  380,  and  Burk  v.  Simonson,  104  Ind. 
173,  54  Am.  Rep.  304,  and  others,  support  the  conten- 
tion of  appellant  in  this  respect;  but  these  decisions, 
on  this  point,  have  been  impliedly  overruled  by  the 
later  cases,  which  hold  that  the  question  is  one  relat- 
ing to  jurisdiction,  and  is  therefore  a  matter  which 
neither  the  parties  to  the  appeal  nor  the  court  itself 
can  waive  or  disregard,  and  the  court  may,  and  prop- 
erly should,  dismiss  such  appeal  on  its  own  motion  for 
want  of  jurisdiction.  See  Hutts  v.  Martin^  131  Ind. 
1;  Vordermark  v.  Wilkimoriy  142  Ind.  142;  Lee  v.  Mo- 
zingo,  supra;  Lowe  v.  Turpie,  147  Ind,  652;  Abahire  v. 
Williamsony  149  Ind.  248,  and  authorities  there  cited. 

In  the  case  last  cited  we  said:  "It  is  a  fundamen- 
tal rule  in  jurisprudence  that  before  any  court  will 
proceed  to  adjudicate  upon  the  subject-matter,  it  must 
first  acquire  jurisdiction  over  all  the  parties  whose 
rights  or  interests  will  be  necessarily  affected  by  its 
judgment.  Not  having  the  power,  under  the  facts,  to 
decide  this  cause  as  an  entirety,  unless  all  of  the 
necessary  parties  are  brought  into  court,  as  required 
by  law,  therefore  we  will  not  violate  the  well  settled 
rule  which  forbids  the  decision  of  a  case  in  fragments, 
by  asserting  authority  to  make  a  partial  decision  in 
this  case,  which  must  be  regarded  as  an  entire  and 
indivisible  cause,  but  may,  and  properly  should  dis- 
miss the  appeal  on  our  own  motion.'^  The  motion  must 
be  sustained,  and  the  appeal  is  therefore  dismissed. 
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Thb  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Hxjddlbston. 

[No.  18,056.    Filed  April  8,  1897.] 

EviDBKOB. —  Examination  of  Party. ^  Physical  Exam%nation,^Ex- 
amination  of  Urine. — Witnesses. — In  an  action  for  damages  for 
personal  injuries  resulting  in  the  alleged  dislocation  of  one  of  plain- 
tifiTs  kidneys,  thereby  producing  the  secretion  of  albumen  and  sugar 
in  the  urine,  plaintiff  may  be  required  to  produce  specimens  of  his 
urine  in  court  for  examination  and  analysis,  accompanied  by  affi- 
davit that  the  urine  was  voided  by  him. 

From  the  Henry  Circuit  Court.    Reversed. 

Byron  K.  Elliott  and  William  F.  EUiott,  tor  appel- 
lant. 

B.  F.  Marsh,  E.  8.  Jaqua,  J.  8.  Enghj  W.  O. 
Parry  and  W.  A.  Brown,  for  appellee. 

Howard,  J. — T\m  was  an  action  for  damages 
brought  by  appellee  against  appellant  for  injuries 
alleged  to  have  been  received  by  reason  of  the  neg- 
ligence of  appellant  in  running  one  of  its  trains  of 
cars  into  a  train  of  cars  on  the  Qrand  Rapids  &  In- 
diana Railroad,  at  the  crossing  of  said  roads  in  the 
city  of  Winchester,  whereby  a  telegraph  office  and 
building  upon  appellant's  right  of  way,  in  which  ap- 
pellee was  lawfully  engaged  at  the  time,  was  over- 
turned, and  appellee  thus  injured. 

The  accident  was  the  same  as  that  described  in  the 
case  of  the  Cleveland,  etc.,  R.  W.  Co.  v.  Gray,  148  Ind. 
266,  The  appellee,  Gray,  in  that  case  was  present 
with  the  appellee  in  this  case  at  the  time  and  place 
where  both  are  alleged  to  have  been  injured,  and  the 
questions  arising  in  both  cases  are  to  a  great  extent 
identical.  The  complaint  in  this  case  is  the  same  as 
the  first  paragraph  of  the  complaint  in  the  Gray 
case,  except  in  so  far  as  the  statement  of  the  injuries 
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of  appellee  is  concerned.  The  action  of  the  court 
in  overruling  the  demurrer  to  the  complaint  in  the 
case  at  bar  is  therefore  approved. 

Previous  to  the  trial  of  the  cause,  by  order  of  the 
court,  the  examination  of  the  appellee,  as  party  plain- 
tiff, was  taken  by  the  appellant.  In  this  examina- 
tion, amongst  other  things,  the  appellee  testified  that 
he  was  suffering  from  albumen  and  sugar  in  the  urine 
as  a  result  of  the  injury  complained  of.  Thereafter, 
on  the  5th  day  of  February,  1896,  fifteen  days  before 
the  opening  of  the  trial,  the  appellant  filed  in  open 
court  the  following  verified  motion: 

"The  defendant  in  said  cause  comes  now  by  her 
attorney  and  shows  to  the  court  that  it  is  alleged  and 
claimed,  and,  as  it  is  informed  and  believes,  will  be 
alleged  and  claimed  upon  the  trial  of  said  cause,  that 
the  plaintiff's  injuries  consist  of  a  dislocation  of  the 
kidney,  producing  the  secreting  of  albumen  and  sugar 
in  the  urine.  That  the  defendant  has  no  means  of 
meeting  any  proof  that  the  plaintiff  might  adduce 
upon  the  subject  of  his  condition  in  this  respect.  The 
defendant  therefore  asks  that  the  plaintiff  be  or- 
dered and  required  to  produce  in  court,  at  such  time, 
at,  or  in  advance  of,  the  trial,  as  the  court  may  order, 
specimens  of  his  urine,  that  it  may  be  examined  and 
analyzed  by  proper  experts  and  physicians,  with  a 
view  to  determine  whether  or  not  he  is  suffering  from 
the  conditions  above  stated,  and  that  the  defendant 
be  required  to  file  with  such  specimens  his  sworn  affi- 
davit that  the  specimens  produced  is  urine  voided 
by  him/' 

The  appellee  objected  to  the  granting  of  the  re- 
quest thus  made,  whereupon  the  court,  over  the  ob- 
jection and  exception  of  appellant,  overruled  the 
motion.  This,  we  think,  was  error.  We  do  not  see 
that  the  making  of  the  order  as  requested  would 
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have  been  any  invasion  of  the  personal  rights  of  the 
appellee,  and,  if  not,  there  can  be  no  reason  why  ap- 
pellant should  be  deprived  of  the  use  of  any  evidence 
which  might  result  from  such  proposed  analysis. 

The  ruling  of  the  court,  it  seems,  was  based  upon 
decisions  of  this  and  other  courts  denying  the  right 
of  a  court  to  subject  a  party  to  an  examination  of 
his  person  for  the  purpose  of  enabling  the  adverse 
party  to  secure  desired  evidence.  Such  examination 
is  held  to  be  an  invasion  of  the  rights  of  the  person, 
an  indignity  to  which,  in  the  absence  of  a  positive 
statute,  no  one  should  be  subjected  against  his  wilL 

In  Kern  v,  Bridioell,  119  Ind,  226,  which  was  an  ac- 
tion by  an  unmarried  woman  for  slander,  where  It 
was  alleged  that  the  defendant  had  spoken  of  the 
plaintiff  as  a  whore,  and  that  she  had  become  preg- 
nant and  had  suffered  an  abortion  to  be  procured 
upon  her,  it  was  held  that  the  defendant  was  not 
entitled,  under  a  plea  of  justification,  to  an  order  re- 
quiring the  plaintiff  to  submit  her  person  to  an  ex- 
amination by  medical  experts. 

In  the  Pennsylvania  Co.  v.  Newmeyer^  129  Ind.  401, 
which  was  an  action  for  damages  alleged  to  have 
been  received  at  a  railroad  accident,  the  trial  court 
refused  to  require  the  injured  party  to  submit  to  an 
examination  of  his  person  by  surgeons  to  be  ap- 
pointed by  the  court  for  that  purpose;  and  that  rul- 
ing was  approved  by  this  court. 

The  court  there  quoted  from  Union  Pacific  R,  W, 
Co.  V.  Botsford,  141  U.  S.  250,  11  Sup.  Ct  1001,  that: 
"No  right  is  held  more  sacred,  or  is  more  carefully 
guarded,  by  the  common  law,  than  the  right  of  every 
individual  to  the  possession  and  control  of  his  own 
person,  free  from  all  restraint  or  interference  of 
others,  unless  by  clear  and  unquestionable  authority 
of  law.     ♦     ♦     ♦    The  inviolability  of  the  person  is 
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as  much  invaded  by  a  compulsory  stripping  and  ex- 
posure as  by  a  blow.  To  compel  any  one,  and  espe- 
cially a  woman,  to  lay  bare  the  body,  or  to  submit  it 
to  the  touch  of  a  stranger,  without  lawful  authority, 
is  an  indignity,  an  assault  and  a  trespass;  and  no  or- 
der or  process,  commanding  such  an  exposure  or  sub- 
mission, was  ever  known  to  the  common  law  in  the 
administration  of  justice  between  individuals,  except 
in  a  very  small  number  of  cases,  based  upon  special 
reasons,  and  upon  ancient  practice,  coming  down 
from  ruder  ages,  now  mostly  obsolete  in  England, 
and  never,  so  far  as  we  are  aware,  introduced  into 
this  country."  See,  also,  Sioux  City,  etc.,  R.  R.  Co.  v. 
Finlayaorij  16  Neb.  578,  49  Am.  Rep.  724,  and  note,  20 
N.  W.  860. 

In  the  three  cases  first  above  cited,  which  are  those 
relied  upon  to  sustain  the  action  of  the  court  in  over- 
ruling the  motion  here  under  consideration,  it  will 
be  seen  that  it  is  the  trespass  upon  the  sacred  privacy 
of  the  person  that  the  law  refuses  to  sanction.  But 
urine  which  has  passed  from  the  body  is  no  part  of 
the  person.  It  is  a  lifeless  substance,  separated  for- 
ever from  the  individual;  and  it  can  be  no  more  in- 
dignity to  his  person  to  subject  such  substance  to 
examination  and  analysis  than  it  would  be  to  require 
a  like  examination  of  the  cast  off  clothing  of  the 
same  individual. 

It  is  said  in  4  Elliott  on  Railroads,  section  1700^ 
that  "The  clothing  of  one  who  is  killed  by  the  alleged 
negligence  of  a  railroad  company  may,  it  seems,  be 
exhibited  in  evidence  where  it  tends  to  establish  such 
negligence  as  the  cause  of  his  death,  and  other  'real 
evidence,'  such  as  defective  machinery,  iron  rails,  and 
the  like  may  be  introduced  and  exhibited  to  the  jury 
in  a  proper  case.''  And  see  2  Elliott  Gen.  Prac,  sec- 
tions 682,  685. 
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Counsel  have  cited  no  authority  directly  in  point 
to  show  that  it  is  any  violation  of  personal  right  to 
compel  the  production  in  court  of  a  specimen  of  urine. 
Appellee  himself  could  not  have  considered  it  any 
indignity  to  him  to  furnish  such  specimen  to  be  used 
in  evidenc^  inasmuch  as  he  voluntarily  produced  a 
specimen  for  the  use  of  his  counsel,  which  was  ana- 
lyzed by  physicians  selected  by  them,  and  the  evi- 
dence then  detailed  in  court.  Why  he  should  have 
the  right  to  use  such  evidence,  and  yet,  on  the  plea 
of  indignity  to  his  person,  refuse  to  allow  the  ad- 
verse party  to  use  the  same  evidence,  is  not  at 
all  clear.  See  Haynes  v.  Trenton^  123  Mo.  326,  27  8.' 
W.  622. 

It  would  seem  that  the  case  is  not  essentially  dif- 
ferent from  that  of  a  like  examination  preparatory 
to  life  insurance,  where  it  has  never  -been  considered 
that-  insurance  companies  have  passed  the  bounds  of 
propriety  in  requiring  such  opportunity  to  learn  the 
physical  condition  of  an  applicant  for  insurance.  It 
is  not  in  any  way  a  question  as  to  exposure  of  the 
person  or  invasion  of  privacy.  The  production  of  the 
urine,  accompanied  by  an  affidavit  that  it  was  voided 
by  appellee,  does  not  involve  any  exposure  of  the 
person. 

Courts  of  equity,  as  said  in  2  Rice  Ev.,  section  416, 
proceed  on  the  principle  that  it  is  against  conscience 
that  a  party  having  knowledge,  or  the  means  by 
which  knowledge  could  be  obtained,  of  facts  material 
to  the  litigation,  should  obtain  an  advantage  to  him- 
self at  the  sacrifice  of  the  development  of  truth,  and 
consequent  working  of  injustice  by  withholding  and 
concealing  such  knowledge  and  means.  ^'Upon  this 
principle,^'  it  is  added,  "a  discovery  of  books,  papers^ 
and  documents  is  ordered,"  and  *^he  principle  clearly 
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.covers  and  authorizes  the  compulsory  discovery,  in 
a  proper  case,  of  things  or  substances  other  than 
books,  papers,  etc." 

As  therefore  no  indignity  against  the  person  of  the 
appellee  was  involved,  we  are  unable  to  discover  any 
sufficient  cause  why  he  should  not  have  been  re- 
quired to  produce  in  court  urine  asked  for  by  the  mo- 
tion. All  questions  as  to  the  right  of  privacy  and 
the  sacredness  of  the  person  being  eliminated,  every 
reason  for  exclusion  of  the  proposed  evidence  disap- 
pears. 

Nor  was  there  anything  unfair  in  the  manner  of 
the  request.  The  appellant  did  not  ask  that  the 
urine  should  be  given  to  appellant's  counsel,  or  to  its 
experts  or  physicians.  The  request  was  that  the  ap- 
pellee "produce  in  court,  at  such  time,  at,  or  in  ad- 
vance of  the  trial,  as  the  court  may  order,  specimens 
of  his  urine,  that  it  may  be' examined  and  analyzed  by 
proper  experts  and  physicians."  That  was  ample  pro- 
tection to  appellee  from  any  danger  of  manufactured 
evidence.  All  would  be  under  direction  of  the  court. 
The  court  would  determine  who  were  "proper  experts 
and  physicians." 

The  request  was  certainly  a  reasonable  one.  It  was 
in  the  interests  of  a  fair  and  impartial  trial.  If  the 
analysis  made  and  testified  to  by  appellee's  experts 
were  correct,  the  analysis  to  be  made  by  experts  ap- 
pointed ty  the  court  would  but  confirm  it.  If,  how- 
ever, there  should  be  found  error  in  the  analysis  al-* 
ready  made,  it  was  but  right  that  such  error  should 
be  disclosed,  to  the  end  that  justice  might  be  done 
between  the  parties. 

Other  questions  discussed  by  counsel  ne^d  not,  as 
we  think,  be  considered,  as  they  may  not  arise  on 
another  trial. 
Vol.  151—35 
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Judgment  reversed,  with  instructions  to  grant  a. 
new  trial. 
Monks,  J.,  took  no  part  in  the  decision  of  this  case. 


McFarland  et  al.  v.  Pierce  et  al. 

[No.  17,938.    Filed  Jan.  8,  1897.    Rehearing  denied  May  19, 1897.] 

Appeal  and  Error. — Joint  Assignment  of  Error. — Parties, — ^Wbeie 
one  of  the  parties  in  a  joint  assignment  of  error  has  no  appealable 
interest  therein,  no  question  in  favor  of  the  other  party  can  be  pre- 
sented on  such  joint  assignment,    pp.  647-64$. 

Same. — CoTporations.^Parties.— Receivers, — A  stockholder  and  gen- 
eral manager  of  a  corporation  has  not  such  interest  in  a  judgment 
appointing  a  receiver  of  the  corporation  as  to  become  a  proper 
party  appellant  in  an  appeal  from  'such  judgment,    pp.  647-649. 

From  the  Randolph  Circuit  Court.    Affirmed. 

J.  S.  Engle  and  W.  O.  Parry,  for  appellants. 
J,  W.  Thompsoriy  Jesse  Canaday  and  F.  C.  Focktf 
for  appellees. 

Hackney,  J. — ^The  appellees  sued  the  appellants 
Abraham  W.  McFarland,  The  Ridgeville  Milling  Com- 
pany, a  corporation,  and  two  others,  seeking  an  ac- 
counting by  said  McFarland  and  others,  as  the  offi- 
cers and  managers  of  said  company,  and  the  appoint- 
ment, without  notice,  of  a  receiver,  pending  the  liti- 
gation, to  take  the  custody  of  the  property,  books, 
and  effects  of  said  Milling  Company. 

The  circuit  court,  on  April  20,  1896,  appointed 
a  receiver  as  prayed,  and  on  the  21st  day  of  April, 
as  shown  by  the  bill  of  exceptions,  but  on  the  22nd 
day  of  April,  as  shown  by  the  order  book  entry,  said 
McFarland  and  said  Milling  Company  entered  a  spe- 
cial appearance  "for  the  special  purpose  of  making 
objections  and  taking  exceptions  to  the  appointment 
of  a  receiver."  Upon  the  face  of  the  documents  filed 
by  them  in  entering   such   appearance,   and    objee- 
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tions,  it  is  recited  that  the  same  were  filed  April  20, 
1896,  and  it  is  recited  also  that  said  receiver  had 
then  been  appointed.  Said  objections  were  over- 
ruled, an  exception  was  reserved,  and  this  appeal 
was  perfected.  The  assignment  of  error  is  by  "the 
appellants  Abraham  W.  McFarland  and  the  Bidge- 
ville  Milling  Company^'  jointly,  and  of  the  numerous 
specifications  of  error  counsel  say  they  "bring  in  re- 
view before  this  court  the  sufficiency  of  the  complaint 
to  justify  the  appointment  of  a  receiver  ex  parte  with- 
out notice.'' 

Appellees  object  to  a  consideration  by  us  of  any 
question  |(ssignable  by  said  Milling  Company  alone, 
and  they  insist  that  said  company  alone  could  com- 
plain of  tlie  appointment  of  a  receiver,  and  since  it  has 
not  separately  *  assigned  error,  no  question  arises 
for  decision.  By  section  1245,  Burns'  B.  S.  1894  (1231, 
B.  S.  1881),  the  right  of  appeal  from  the  appointment 
of  a  receiver  is  given  only  to  "the  party  aggrieved." 
Our  first  inquiry,  therefore,  is  as  to  whether,  in  a 
legal  sense,  McFarland  was  aggrieved  by  said  ap-' 
pointment,  for  if  he  was  not,  and  the  Milling  Com- 
pany has  joined  him  in  the  assignment  of  error,  when 
there  is  no  available  error  as  to  him,  there  can  be  no 
joint  assignment  made  available.  Medical  CoUegCj 
etc.j  V.  Commingory  140  Ind.  296;  Goss  v.  Wallace,  140 
Ind.  541;  Armstrong  v.  Dunn,  143  Ind.  433.  The  alle- 
gations of  the  complaint  sought  nothing  with  refer- 
ence to  the  separate  property  of  McFarland,  and  noth- 
ing with  reference  to  joint  property  of  McFarland 
and  the  Milling  Company.  McFarland  was  a  stock- 
holder in  the  Milling  Company,  and  was  charged  with 
misconducting  the  affairs  of  said  company  and  ap- 
propriating its  moneys  to  his  own  uses.  The  allega- 
tions as  to  an  accounting  are  not  before  us  to  deter- 
mine McFarland's  interest  in  the  suit,  inasmuch  as 
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that  branch  of  the  controversy  has  not  reached  this 
court.  As  a  stockholder  his  interest  in  the  company 
was  held  in  common  with  the  other  stockholders,  and 
the  interests,  as  such,  of  all  stockholders  were  repre- 
sented in  and  by  the  corporation  defendant.  He  was 
not  a  party  to  the  complaint  because  he  was  a  stock- 
holder, and  for  the  purposes  of  the  appointment  of 
a  receiver  it  cannot  be  maintained  that  as  a  stock- 
holder he  was  a  proper  or  necessary  party.  He  was 
made  a  party  to  respond  to  the  primary  allegations 
of  the  complaint  and  cause  of  action  wherein  he  was 
charged  personally  with  bad  faith,  and  it  was  sought 
to  require  him  to  account  and  pay  for  the  use  of  the 
company  the  funds  belonging  to  and  withheld  from 
it  "The  word  ^aggrieved'  in  the  statute  refers  to  a 
substantial  grievance,  a  denial  of  sdme  personal  or 
property  right  or  the  imposition  upon  a  party  of  a 
burden  or  obligation."  People  v.  Kenty  4  N.  Y.  Wkly. 
Dig.  62;  Reid  v.  Yanderheyden,  5  Cow.  (N.  Y.)  719; 
Steele  v.  White,  2  Paige  (K  Y.)  478;  Golden  v.  Botts,  12 
•Wend.  234;  Kelly  v.  Israel,  11  Paige  (N.  Y.)  147;  Card 
V.  Bird,  10  Paige  (N.  Y.)  426;  Bush  v,  Rochester,  etc., 
Bank,  48  N.  Y.  659;  HaU  v.  Brooke,  89  N.  Y.  33;  Grow 
V.  Garlock,  29  Hun  698;  People  v.  €ity  of  Troy,  82 
N.  Y.  575.  "To  be  ^aggrieved'  is  to  have  a  legal  right 
the  infringement  of  which  by  the  decree  complained 
of  will  cause  pecuniary  injury."  Hemtfs  Appeal,  58 
Conn.  226,  20  Atl.  453;  Dickerson^s  Appeal,  55  Oonn. 
223,  10  Atl.  194;  Andress  v.  Andress,  46  N.  J.  Eq.  528, 
22  Atl.  124;  Swackhc^mer  v.  Kline,  25  N.  J.  Eq.  503; 
Parker  v.  Reynolds,  32  N.  J.  Eq.  293. 

The  appellant  must  have  a  legal  interest  which 
will  be  enlarged  or  diminished  by  the  result  of  the  ap- 
peal. Woodard  v.  Spear,  10  Vt.  420;  Hemmenway  v. 
Corey,  16  Vt.  225;  2  Ency.  PI.  &  Pr.,  p.  170;  Wiggin 
V.  Stvett,  6  Mete.  194;  Lewis  v.  Bolitho,  6  Gray   137; 
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Lawless  v.  Reagan^  128  Mich.  592;  Decring  t.  Adams^ 
34  Me.  41.  Under  any  of  these  definitions  the  appel- 
lant McFarland  has  no  appealable  interest  in  the  one 
question  now  in  this  court, — the  appointment  of  a  re- 
ceiyer.  If  he  has  any  interest  to  be  affected  by  that 
action  it  is  bilt  remote  and  contingent,  and  that  inter- 
est is  of  a  corporate  character  and  its  legal  repre- 
sentative is  in  court.  That  interest  may  be  protected 
alone  by  such  legal  proceedings  as  the  corporation 
may  employ,  and  the  stockholder  cannot,  in  his  indi- 
vidual capacity,  dictate  the  course  nor  set  up  his 
judgment  against  the  course  chosen  by  the  corpora- 
tion, so  long  as  it  does  not  act  ultra  vires.  Having 
concluded  that  McFarland  had  no  appealable  inter- 
est, the  joint  assignment  of  himself  and  the  company 
presented  no  question  in  favor  of  the  company  alone. 
The  judgment  is  affirmed. 

Ox  Petition  for  Rehearing. 

Hackney,  J. — Our  holding  that  McFarland  had 
no  appealable  interest  in  the  matter  of  the  appoint- 
ment of  a  receiver  for  the  Milling  Company  is  ques- 
tioned, first,  because  McFarland,  employed  as  the 
manager  of.  the  milling  plant,  had  a  financial  inter- 
est in  the  question  to  the  extent  of  his  compensation 
as  manager;  and  second,  because,  as  such  manager, 
he  was  in  possession  of  the  property.  His  posses- 
sion is  that  of  the  corporation;  he  is  the  mere  agent 
of  and  custodian  for  the  corporation,  with  no  alleged 
interest  above  that  of  a  servant.  In  his  own  right 
he  makes  no  claim  of  possession,  and  his  every  in- 
terest in  possession  is  merged  in  that  of  the  corpora- 
tion. His  financial  interest  is  that  of  a  salaried  agent 
of  the  corporation. 

To  maintain  a  possessory  or  financial  interest  in 
the  property  in  behalf  of  McFarland  would  render  it 
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Decessary,  in  every  case  of  the  appointment  of  a  re- 
ceiver for  a  corporation,  to  make  defendants  and 
give  an  appealable  interest  to  the  servants  drawing 
salaries  and;  as  servants^  holding  custody  of  all  or  any 
part  of  the  corporate  property.  The  superintendent 
o{  a  railway,  the  manager  of  a  gas  plant  or  a  manu- 
factory would  certainly  possess  no  appealable  inter- 
est in  a  proceeding  against  any  such  corporation  for 
the  appointment  of  a  receiver  of  the  corporate  prop- 
erty. If  McFarland,  by  reason  of  the  fact  that  a  re- 
ceiver might  cut  off  his  salary  as  an  agent  of  the  com- 
pany, could  interpose  to  deny  the  right  to  such  re- 
ceiver the  same  could  be  said  of  any  employe  of  any 
corporation.  When  it  is  remembered  that  the  serv- 
ant has  no  interest  in  the  corporate  property  or  its 
possession  above  that  of  the  corporation  itself,  it  at 
once  appears  that  that  which  precludes  the  corpora- 
tion precludes  such  servant. 
The  petition  is  overruled. 
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Saunderson  et  al.  t;.  The  Stat^i 

[No.  18,713.    Filed  December  13,  1896.] 

Contempt.— Indirect  Contempt — Practice,— The  proper  procedure  for 
bringing  before  the  court  persons  charged  with  indirect  contempt 
is  by  order  of  court  based  upon  the  affidavit  and  information  of 
some  officer  of  the  court  or  other  responsible  person,  as  provided 
by  section  1024,  Bums'  R.  S.  1894,  and  not  by  grand  jury  indictment 
or  a  simple  information  by  the  prosecuting  attorney. 

From  the  Benton  Circuit  Court.    Reversed. 

Byron  K.  Elliott  and  William  F.  Elliott^  for  ap- 
pellants. 

W.  A.  Ketchamy  Attorney-General,  and  J..  E.  Chiz- 

um,  for  State. 

Howard,  J. — The  appellants,  who  are  attorneys  of 
the  bar  of  the  Benton  Circuit  Court,  were  fined  for  an 
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alleged  indirect  contempt  of  court,  in  having  adopted, 
at  a  bar  meeting  held  for  that  purpose,  certain  resolu- 
tions in  relation  to  the  procedure  and  practice  in  said 
court,  and  in  causing  such  resolutions  to  be  published 
by  sending  copies  thereof  to  certain  attorneys  in  other 
counties  of  the  30th  judicial  circuit,  of  which  circuit 
Benton  county  forms  a  part.  The  proper  procedure  for 
bringing  before  the  court  persons  charged  with  indi- 
rect contempt  is  found  set  out  in  section  1024,  Burns' 
R.  S.  1894  (1012,  Horner's  R.  S.  1897),  as  follows:  **In 
all  cases  of  Indirect  contempt,  the  person  charged 
thefewith  shall  be  entitled,  before  answering  thereto 
or  being  punished  therefor,  to  have  served  upon  him 
a  rule  of  the  court  against  which  the  alleged  contempt 
may  be  committed;  which  said  rule  shall  clearly  and 
distinctly  set  forth  the  facts  which  are  alleged  to  con- 
stitute such  contempt,  and  shall  specify  the  time  and 
place  of  such  facts  with  such  reasonable  -certainty  as 
to  inform  the  defendant  of  the  nature  and  circum- 
stances of  the  charge  against  him,  and  shall  specify 
a  time  and  place  at  which  he  is  required  to  show 
cause,*  in  said  court,  why  he  should  not  be  attached 
and  punished  for  such  contempt,  which  time  the 
court  shall,  on  proper  showing,  extend  so  as  to  give 
the  defendant  a  reasonable  and  just  opportunity  to 
purge  himself  of  such  contempt.  No  such  rdle,  as 
hereinbefore  provided  for,  shall  ever  issue  until  the 
facts  alleged  therein  to  constitute  such  contempt 
shall  have  been  brought  to  the  knowledge  of  the  court 
by  an  information  duly  verified  by  the  oath  or  affirm- 
ation of  some  officers  of  the  court  or  other  respon- 
sible person.'^ 

The  record  does  not  show  that  any  of  the  steps 
thus  provided  for  in  the  statute  were  taken  in*  the 
case  before  us.  There  was  laid  before  the  court  no 
sworn  statement  of  the  facts  alleged  to  constitute 
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the  contempt.  Neither  was  there  served  upon  the  ap- 
pellants any  rule  to  show  cause,  "which  said  rule/* 
as  required  by  the  statute,  "shall  clearly  and  dis- 
tinctly set  forth  the  facts  which  are  alleged  to  con- 
stitute such  contempt."  See  Stewart  v.  State^  140  Ind. 
T.  It  is  true  that  there  is  set  out  in  the  record  what 
purports  to  be  an  indictment,  presentment  or  report 
of  the  grand  jury, — it  is  not  clear  which, — ^stating  cer- 
tain facts  as  to  the  alleged  contempt.  This  document 
is  signed  by  the  prosecuting  attorney,  but  not  sworn 
to  by  him,  nor  based  upon  any  affldavil:  by  any  one 
else;  neither  is  it  "indorsed  by  the. foreman  of#the 
grand  jury  *A  true  bill,' "  as  required  by  section  1738, 
Burns'  R.  S.  1894  (1669,  Horner's  R.  S.  1897). 

There  was  a  motion  by  each  of  the  appellants  to 
quash  the  so  called  indictment,  which  several  motions 
were  overruled.  In  Strange  v.  State,  110  Ind.  354,  it 
was  held  that  "an  indictment,  not  indorsed  by  the 
foreman  of  the  grand  jury  as  required  by  the  statute, 
is  bad  for  want  of  such  indorsement,  on  a  motion  to 
quash."  And  in  State  v.  Buntin,  123  Ind.  124,  it  was 
held  that  even  the  signature  of  the  foreman,  without 
the  words  "A  true  bill"  is  not  enough  to  save  an  indict- 
ment on  a  motion  to  quash.  The  action  so  taken  by 
the  grand  jury — ^if,  indeed,  any  such  action  is  shown — 
was  an  attempt  to  present  the  appellants  for  an  indi- 
rect contempt  of  court ;  but  out  statute  makes  no  pro- 
vision for  any  such  duty  or  power  on  the  part  of  the 
grand  jury.  On  the  contrary,  all  the  steps  to  be  taken 
in  proceedings  for  contempt  of  court,  whether  direct 
or  indirect,  are  otherwise  provided  for.  Sections  1017- 
1026,  Burns'  R.  S.  1894  (1005-1014,  Horner's  R,  a 
1897).  It  is  recognized  in  these  sections  of  the  statute 
that  contempt  proceedings  are  of  a  summary  nature 
and  immediately  concern  the  court  itself.  A  direct 
contempt  is  one  committed  in  the  presence  of  the 
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court,  while  the  facts  in  relation  to  an  indirect  con- 
tempt are  brought  before  the  court  by  aflBdavit 
There  is  no  place  in  either  case  for  any  action  of  the 
grand  jury.  Even,  therefore,  if  the  proceedijigs  here 
taken  before  the  grand  jury  were  properly  authenti- 
cated by  its  foreman,  and  not  simply  by  the  signa- 
ture of  the  prosecuting  attorney,  they  would  still 
not  be  a  compliance  with  the  statute.  Neither  would 
a  simple  information  by  the  prosecuting  attorney,  or 
any  other  officer,  ui^der  his  oath  of  office,  be  sufficient. 
The  requirement  of  the  statlite  is  explicit, — that  the 
facts  be  brought  before  the  court  "by  an  informa- 
tion duly  verified  by  the  oath  or  affirmation  of  some 
officers  of  the  court  or  other  responsible  person.'^  It 
was  therefore  error  to  overrule  the  motions  to  quash 
the  indictment.  The  judgment  is  reversed,  with  in- 
structions to  sustain  the  several  motions  of  the  appel- 
lants to  quash  the  indictment  or  report  of  the  grand 

jury-  

Snyder  et  al.  v.  The  State. 

[No.  18,784.    Filed  December  14,  1898.] 

CoNTEiCFT. — Direct  Contempt. — A  direct  contempt  of  court  is  an  act 
committed  in  the  presence  of  the  court,  or  so  near  to  it  as  to  inter- 
rupt or  disturb  the  proceedings  thereof;  the  use  of  disrespectful 
language  to  the  judge  in  a  room  adjoining  the  court  room  at  a  time 
when  court  was  not  in  session,  does  not  amount  to  a  direct  con- 
tempt of  court,    pp.  S54f  556, 

Same. — Indirect  Contempt. — Practice. — A  statement  made  and  filed 
by  the  judge  to  the  effect  that  certain  disrespectfid  language  was 
addressed  to  him  bj  a  meeting  of  attorneys  in  a  room«ad joining  the 
court  room,  at  a  time  when  court  was  not  in  session  will  not  suffice 
as  a  pleading  to  institute  proceedings  for  indirect  contempt  of  court. 
pp,  554,  ^^5- 

From  the  Benton  Circuit  Court.    Reversed. 

Charles  M.  Snyder  and  Daniel  Fraser^  for  appel- 
lants. 


151       553 
fl70      639 


554  SUPREME  COURT  OF  INDIANA, 

Snyder  et  al.  v.  The  Stata 

Howard,  J. — ^This  was  a  proceeding  for' contempt 
of  court,  growing  out  of  the  facts  and  proceedings  in 
the  case  of  Saunderson  v.  State^  ante,  550,  The  proceed- 
ings in  the  case  at  bar  were  based  upon  a  statement 
made  and  filed  in  the  Benton  Circuit  Court  by  the 
judge  of  that  court.  From  this  statement  it  appears 
that  on  April  29,  1898,  during  a  court:  day,  the  judge 
left  the  court  for  a  short  time  to  visit  a  sick  friend, 
and  while  so  absent  was  informed  by  the  court  bailifF 
that  the  attorneys  wanted  him  at  the  court  house; 
that  thereupon  he  returned,  "ana,  finding  no  one  in 
the  court  room  proper,  was  told  by  the  bailiff  that  the 
attorneys  were  in  the  room  adjoining,  generally  used 
for  the  consultation  of  attorneys,  and,  in  case  a  special 
judge  is  trying  a  cause  in  the  court  room,  is  also  used 
to  try  causes  before  the  regular  judge,  and  in  hearing 
reports  and  probate  matters."  The  statement  further 
shows  that  in  this  room  the  judge,  on  entering,  found 
the  appellants  and  six  others  who  had  participated 
in  the  preparation  of  certain  resolutions  adopted  in 
vacation  of  court,  February  19,  1898,  being  the  same 
resolutions  referred  to  in  the  case  of  Saunderson  v. 
State,  supra.  With  the  purpose  to  restore  good  feel- 
ing between  the  judge  and  the  attorneys,  and  prevent 
further  publication  of  said  resolutions,  the  judge  had 
theretofore  presented  to  said  attorneys  a  statement 
which  he  asked  them  to  sign  and  make  a  part  of  the 
records  of  the  court.  When  the  judge  entered  the  room 
on  this  occasion,  as  so  invited  through  the  bailiff,  he 
found  the  attorneys  talking  over  his  written  proposal, 
"and,  instead  of  assenting  thereto,  it  was  asserted,  in 
an  angry  and  contentious  manner,  by  some  of  said 
eight  persons,  and  not  rebuked  by  the  others,  that  the 
resolutions  were  right,  that  they  spoke  the  truth,  that 
the  publication"  was  right,  etc.,  using,  also,  certain 
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disrespectful  language  to  the  judge;  that  "the  bailiff 
was  not  present,  and  the  court  merely  said  to  them, 
*You  are  wrong  and  unfair  to  the  judge,  and  the  court 
offered  to  retire,  but  was  requested  to  remain  and 
hear  the  matter."  The  statement  further  shows  that 
the  meeting  was  organized  and  presided  over  by  one 
of  the  attorneys  as  chairman.  It  seems  very  clear 
that,  although  court  was  technically  in  session  at  the 
time  of  the  refusal  of  the  attorneys  to  sign  the  apology 
prepared  by  the  judge,  yet  the  action  of  the  attorneys, 
whether  blamable  or  otherwise,  was  not  a  direct  con- 
tempt. The  statement  of  the  judge  shows  that  the 
attorneys  were  not  "in  the  court  room  proper,''  but 
in  a  room  adjoining,  used  generally  for  consultation, 
though  sometimes  also  for  court.  On  the  occasion 
in  question  the  room  was  certainly  not  used  for 
court,  but  for  a  meeting  of  attorneys;  and  to  this 
meeting  the  judge  was  invited,  and  he  attended. 
He  did  not  even  preside  there,  however,  for  his  state- 
ment shows  that  an  attorney  was  chairman.  A  di- 
rect contempt  is  an  act  committed  in  the  presence  of 
the  court,  or  so  near  to  it  as  to  interrupt  or  disturb 
the  proceedings  thereof.  Whittem  v.  State,  36  Ind. 
196>;  Ex  parte  Wright,  65  Ind.  504;  Holman  v.  State,  105 
Ind.  613.  The  judge  in  this  case  was  not  sitting  in 
court,  nor  was  there  any  court  then  holding  in  any 
room  in  the  court  house.  Neither  will  the  statement 
suffice  as  a  pleading  to  institute  proceedings  for  indi- 
rect contempt  For  this  purpose,  as  shown  in  Saun^ 
derson  v.  State,  supra,  it  is  necessary  that  the  facts  be 
brought  to  the  knowledge  of  the  court  by  an  informa- 
tion duly  verified  by  oath,  and  that  a  rule  to  show 
cause,  distinctly  setting  forth  such  facts,  be  served 
upon  the  persons  charged  with  such  contempt.  The 
motions  to  quash  were  improperly  overruled.     The 
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judgment  is  reversed,  with  instructions  to  sustain  the 
motion  of  each  appellant  to  quash  the  statement 
charging  contempt  of  court. 
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Scott  v.  State,  ex  rel.  Gibbs. 

[No.  18,475.    Filed  December  14,  1898.] 

Oppioers. —Cown^y  Treciaurer.—Term  of  Office. — ConatittUioncd  Law, 
—The  act  of  March  8,  1897  (Acts  1897,  p.  288),  providing  that  the 
''term  of  county  treasurer  shall  begin  on  the  first  day  of  January 
next  foUowing  the  term  of  the  present  incumbent*'  is  not  invalid  as 
extending  the  term  of  the  incumbent  thereof  beyond  the  length  of 
time  prescribed  by  section  2,  article  6  of  the  constitution,  as  such 
act  adds  nothing  to  the  term  of  the  incumbent,  but  simply  postpones 
and  fixes  the  time  when  his  successor's  term  of  office  shall  begin. 
pp,  656-665. 

Same. — County  Treasurer. — Term  of  Offl/ce, — Vacancy. — ConstitviUmal 
iaif?.— Where  by  the  act  of  March  8,  1897  (Acts  1897,  p.  388),  fixing 
the  terms  of  county  treasurers  the  time  when  the  treasurer  elect 
takes  office  is  postponed  three  months  beyond  the  termination  of 
the  term  of  the  incumbent,  the  office  does  not  thereby  become 
vacant,  although  there  is  no  provision  made  in  the  act  as  to  who 
shall  fill  the  office  during  such  interval,  as  such  incumbent  is 
entitled  to  hold  the  office  under  the  provisions  of  section  8,  article 
15  of  the  constitution,  "until  his  successor  shaU  have  been  elected 
and  qualified."    pp.  567-669. 

Officers. — County  Treasurer. — Term  of  Office. — Vacancy. — Where  the 
term  of  office  of  a  county  treasurer  ended  in  September,  and  the  act 
of  March  8,  1897  (Acts  1897,  p.  288),  fixing  the  commencement  of 
the  term  of  office  of  county  treasurers  January  1,  was  in  force  at 
the  time  his  successor  qualified,  such  successor  could  not  qualify  to 
enter  upon  any  other  term  than  the  one  commencing  on  the  day 
fixed  therefor  in  said  act,  and  he  was  not  elected  and  qualified  to 
enter  upon  the  duties  of  thq  office  at  the  expiration  of  the  two 
years'  term  of  the  incumbent  thereof,    pp.  560,  561. 

From  the  Hamilton  Circuit  Court.    Reversed. 

Smith  &  Korbly,  Christian  &  Christian  and  Haw- 
kins &  Smithj  for  appellant. 
Kane  &  Kane,  for  appellee 

McCabe,  J. — The  appellee's  relator  filed  an  infer- 
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mation  in  the  nature  of  a  quo  warranto  against  the 
appellant  to  try  the  right  of  the  defendant  to  the  of- 
fice of  treasurer  of  Hamilton  county,  Indiana.  It  ap- 
pears from  the  petition,  that  appellant  was  elected  to 
that  office  at  the  November  election  in  1894,  after- 
wards qualified  and  entered  upon  the  discharge  of 
the  duties  of  said  office  on  September  7,  1895,  and 
that  his  two-year  term  of  office  expired  on  September 
7, 1897.  Appellee's  relator  was  elected  to  said  office  as 
the  successor  of  the  appellant  at  the  November  elec- 
tion in  1896,  and  on  November  14, 1896,  was  duly  com- 
missioned as  such  treasurer  elect.  Afterwards  he 
duly  qualified  as  treasurer,  by  filing  his  official  bond, 
which  was  approved  by  the  board  of  commissioners 
of  Hamilton  county  on  the  9th  day  of  June,  1897,  and 
by  taking  the  oath  of  office  on  September  3,  1897.  On 
September  7,  1897,  the  expiration  of  the  two  years  for 
which  appellant  was  elected,  he  refused  to  vacate  the 
office  of  treasurer,  claiming  that  by  reason  of  the  pas- 
sage of  the  act  approved  March  8,  1897  (Acts  1897,  p. 
288),  which  provided:  "That  the  term  of  county 
treasurer  shall  begin  on  the  first  day  of  January,  next 
following  the  term  of  the  present  incumbent,"  he  was 
entitled,  under  the  constitution,  to  hold  said  office  un- 
til the  latter  date.  If  said  act  is  valid,  this  claim 
must  be  upheld.  But  the  circuit  court  overruled  de- 
fendant's demurrer  to  the  complaint  setting  forth 
the  foregoing  facts,  holding  said  act  invalid;  and, 
the  defendant  failing  to  amend  or  plead  over,  the 
court  rendered  judgment  ousting  him  from  said  of- 
fice, and  awarding  possession  thereof  to  the  plain- 
tiff's relator  (appellee).  The  correctness  of  this  ruling 
is  presented  by  the  assignment  of  errors  as  the  sole 
question  upon  which  a  reversal  of  the  judgment  is 
sought. 

Appellee's  learned  counsel  seek  to  uphold  the  rul- 
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ing  of  the  circuit  court  on  the  ground  that  said  act  is 
unconstitutional,  in  that  it  lengthens  or  extends  the 
term  of  office  of  Scott  beyond  two  years,  conceding 
that,  if  said  act  is  valid  and  constitutional,  the  ruling 
of  the  circuit  court  was  wrong,  and  its  judgment 
must  be  reversed.  The  particular  provision  of  the 
constitution  which  it  is  contended  the  act  quoted 
violated  is  secition  2  of  article  6  which  provides  that, 
^^There  shall  be  elected,  in  each  county,  by  the  voters 
thereof,  at  the  time  of  holding  general  elections,  a 
*  *  *  treasurer  *  *  *.  The  treasurer  •  • 
shall  continue  in  office  two  years,  *  *  *.''  But  it 
is  insisted  by  appellant,  and  we  think  correctly,  that 
the  act  in  question  does  not,  and  did  not,  lengthen, 
or  add  any  time  to  appellant's  term  of  office.  It  only 
provides,  "that  the  term  of  county  treasurer  shall 
begin  on  the  first  day  of  January,  next  following  the 
term  of  the  present  incumbent."  And  that  is  all 
there  is  of  the  act,  except  the  enacting  clause^  the 
clause  repealing  conflicting  laws,  and  declaring  an 
emergency.  This  language  adds  nothing  to  the  term 
of  the  present  incumbent.  It  simply  postpones  and 
fixes  the  time  when  his  successor's  term  of  office  shall 
legally  begin.  That  time  happens  to  be  nearly  three 
months  after  the  expiration  of  Scott's  two-year  term. 
Hence  it  is  argued  by  appellee  that,  if  the  act  is  up- 
held, there  will  either  be  a  vacancy  in  the  office  cre- 
ated by  the  act,  or  Scott's  two-year  term  will  be 
lengthened  from  September  7,  1897,  when  it  expired, 
to  January  1,  1898,  by  virtue  of  the  act.  But,  as  be- 
fore observed,  the  language  of  the  act  clearly  does 
not  lengthen  or  add  any  time  to  the  present  incum- 
bent's (Scott's)  term.  Nor  does  the  language  of  the 
act  purport  to  deprive  the  present  incumbent  of  the 
right  to  hold  the  office  until  his  successor  is  elected 
and  qualified;  nor  does  it  purport  to  deprive  any  per- 
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son  from  holding  the  office  from  September  7,  1897, 
the  time  when  the  two-year  term  of  the  present  in- 
cumbent expires,  until  January  1,  1898,  the  time  it 
fixes  for  the  legal  beginning  of  the  term  of  the  suc- 
cessor to  the  present  incumbent.  Though  no  pro- 
vision is  made  in  the  act  as  to  who  shall  fill  the  office 
•  during  the  time  between  said  two  dates,  a  vacancy 
cannot  result  from  the  effect  of  the  act,v  even  if  such 
vacancy  would  render  the  act  unconstitutional,  as 
contended  by  appellee's  relator,  because  section  3  of 
article  15  of  the  constitution  provides  that:  "When- 
ever it  is  provided  in  this  constitution,  or  in  any  law 
which  may  be  hereafter  passed,  that  any  officer,  other 
than  a  member  of  the  General  Assembly,  shall  hold  his 
office  for  any  given  term,  the  same  shall  be  construed 
to  mean  that  such  officer  shall  hold  his  office  for  such 
term  and  until  his  successor  shall  have  been  elected 
and  qualified."  Therefore  the  provision  of  the  consti- 
tution first  above  quoted  and  relied  on  by  the  appel- 
lee must  be  construed  to  mean,  "that  county  treas- 
urers shall  continue  in  office  two  years,  and  until  a 
successor  is  elected  and  qualified."  Accordingly,  it 
was  adjudged  in  Koemer  v.  Siate^  ex  rel.,  148  Ind.,  at 
pages  166-167,  that:  "It  is  settled  that  all  officers  ex- 
cept members  of  the  legislature  hold  their  offices  un- 
der the  constitution  for  the  term  for  which  they  are 
elected,  and  until  their  successors  are  elected  and 
qualified.  Section  225,  Burns'  R.  S.  1894  (225,  R.  S. 
1881);  Baker  v.  Kirk,  33  Ind.  517;  Steinbaek  v.  State,  38 
Ind.  483;  State,  ex  rel,  v.  Bogard,  128  Ind.  480;  Butler 
V.  State,  ex  rel,  20  Ind.  169;  State,  ex  rel,  v.  Berg,  50 
Ind.  496. 

"Under  the  constitution,  officers  who  are  elected 
for  a  term  are  thereby  authorized  to  continue  to  hold 
and  discharge  the  duties  and  receive  the  emoluments 
of  their  office^  until  they  are  superseded  by  other  per- 
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sons  in  their  places,  even  though  that  extends  beyond 
the  legal  length  of  the -term  for  which  they  were 
electe<i.  StatCy  ex  reLy  v.  Harrison,  113  Ind.  434,  440; 
Tuley  V.  State,  ex  rel.,  1  Ind.  500;  Miller  v.  Burger,  2 
Ind.  337;  Baker  v.  Kirk,  supra;  State,  ex  rel.,  v.  Berg, 
supra;  Oosman  v.  State,  ex  rel.,  106  Ind.  203;  Elam  v. 
State,  ex  rel.,  75  Ind.  518. 

"The  policy  of  constitutional  provisions  of  that  na- 
ture is  to  prevent  the  happening  of  vacancies  in  of- 
fice except  by  death,  resignation,  removal,  and  the 
like.  State,  ex  rel.,  v.  Harrison,  supra.  As  was  said 
in  the  latter  case,  at  page  441 :  ^It  adds  an  additional 
contingent  and  defeasible  term  to  the  original  fixed 
term,  and  excludes  the  possibility  of  a  vacancy,  etc' '' 

But  it  is  insisted  by  appellee,  even  under  this  pro- 
vision of  the  constitution,  that  "appellant  had  served 
the  term  of  two  years  for  which  he  had  been  elected, 
and  his  successor  had  been  elected  and  qualified"  on 
September  7,  1897,  when  appellee's  relator  demanded 
the  oflBce  of  appellant,  and  henc^  it  was  his  duty,  even 
under  this  provision  of  the  constitution,  to  deliver 
the  possession  of  the  same  to  that  successor.  This 
contention  involves  the  inquiry  as  to  what  term  of  of- 
fice it  was  the  duties  of  which  appellee's  relator  had 
been  qualified  to  enter  upon  the  discharge  thereof.  If 
it  was  the  term  of  two  years  next  ensuing  after  the  ex- 
piration of  appellant's  two-year  term,  on  September 
7,  1897,  then  Gibbs'  demand  ought  to  have  been  com- 
plied with,  and  Scott  ought  to  have  turned  over  the 
ofllce  to  Gibbs.  But,  at  the  time  that  Gibbs  qualified 
and  demanded  the  oflflice,  the  act  already  quoted,  if 
valid,  was  in  full  force,  and  fixed  the  time  for  the  com- 
mencement of  his  term  on  the  1st  day  of  January  next 
following  the  term  of  the  present  incumbent,  which 
expired  on  September  7,  1897.  He  therefore  could  not 
and  did  not  qualify  to  enter  upon  any  other  term  than 
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the  one  commencing  on  the  day  fixed  therefor  in  said 
act,  if  the  same  is  valid;  and  that  day  wais  January  1, 
1898.  State^  ex  reL^  v.  Long^  91  Ind.  351,  357;  Shannon 
V.  Bakery  33  Ind.  390;  Board,  etc.,  v.  State,  ex  reL,  61 
Ind.  379,  385;  State,  ex  reL,  v.  McCracken,  51  Ohio  St 
123,  36  N.  E.  941;  Smith  v.  Moore,  90  Ind.  294.  There- 
fore Scott's  successor  was  not  elected  and  qualified 
to  enter  upon  the  discharge  of  the  duties  of  the  office 
at  the  expiration  of  Scott's  two-year  term.  State,  ex 
reL,  V.  Long,  supra.  Hence  Scott  was  entitled  to  hold 
over,  by  virtue  of  the  hold-over  clause  of  the  consti- 
tution already  quoted,  until  his  successor  was  quali- 
fied to  succeed  him;  and  he  was  not  authorized  so  to 
hold  over  by  the  act  in  question.  If  there  had  been  no 
hold-over  clause  in  the  constitution,  the  right  of 
Scott,  the  incumbent,  longer  to  discharge  the  duties 
of  the  office,  after  the  expiration  of  the  express  term 
fixed  by  the  constitution,  would  have  terminated. 
State,  ex  reL,  v.  Menaugh,  ante,  260,  and  authorities 
there  cited. 

Assuming  that  the  act  was  valid,  Gibbs  was  in  no 
way  concerned  with  or  interested  in  the  question 
whether  Scott's  term  had  expired  or  not,  or  who 
should  fill  the  office  during  the  interval  from  its  ex- 
piration on  September  7,  1897,  to  the  commencement 
of  Gibbs'  term  on  January  1,  1898.  He  was  only  in- 
terested in  his  two-year  term  beginning  on  the  latter 
day,  and  therefore  had  no  such  interest  in  the  office 
previous  to  that  day  as  to  authorize  him  to  file  an  in- 
formation to  oust  Scott  previous  to  said  day.  Section 
1146,  Bums'  R.  S.  1894  (1132,  Horner's  R  S.  1897); 
State,  ex  reL,  v.  Long,  supra.  The  validity  of  the  act 
depends  solely  upon  the  question  whether  an  act  of 
the  legislature  fixing  the  time  when  the  term  of  coun- 
ty treasurer  as  limited  by  the  constitution  shall  com- 
VoL.  151—36 
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mence  violates  any  provision  of  that  constitution.  If 
it  does  not,  then  it  must  be  valid,  because,  as  was  said 
in  Townsend  v.  State,  147  Ind.,  at  page  634,  37  L.  R.  A. 
294,  "The  state  legislature  possesses  all  legislative 
power,  except  such  as  has  been  delegated  to  Congress 
and  prohibited  by  the  constitution  of  the  United 
States,  ♦  ♦  ♦  and  such  as  is  expressly  or  im- 
pliedly withheld  by  the  state  constitution  from  the 
state  legislature."  There  is  nothing  in  the  constitu- 
tion, either  State  or  Federal,  that  conflicts  with  the 
exercise  of  the  legislative  function  of  fixing  the  time 
when  the  terms  of  oflScers,  the  commencement  of 
which  is  not  fixed  in  the  constitution,  shall  begin. 
Paine  on  Elections,  section  130. 

There  are  no  offices  the  commencement  of  the  terms 
of  which  is  prescribed  in  the  constitution,  except  that 
of  the  executive  and  members  of  the  legislatura  The 
power  to  fix  the  time  for  the  commencement  of  the 
terms  of  office  of  those  not  fixed  in  the  constitution, 
has  been  exercised  by  the  legislature,  without  ques- 
tion, from  the  organizatioji  of  the  State,  at  various 
times.  Indeed,  without  the  exercise  of  such  power  by 
the  legislature  in  the  interest  of  public  convenience, 
no  man  elected  to  such  an  office  can  legally  compel 
his  induction  into  such  office,  because  there  would  be 
no  law  authorizing  and  requiring  his  admission  into 
such  office  at  any  particular  period  of  time.  The  con- 
stitutional power  of  the  legislature  to  fix  such  time 
is  not  seriously  questioned  by  the  appellee.  But  it  is 
insisted  that  it  must  be  so  exercised  as  neither  to 
shorten  nor  lengthen  the  term  of  an  office  the  length 
of  which  is  fixed  in  the  constitution,  and  that  the  act 
in  question  had  the  effect  of  adding  the  time  from 
September  7, 1897,  to  January  1,  1898,  to  the  two-year 
term  of  Scott.  If  it  does  so,  it  would  certainly  violate 
the  constitutional  provision  fixing  the  length  of  coun- 
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ty  treasurer's  term  at  two  years.  But  it  does  no  such 
thing.  It  simply  postpones  and  fixes  the  time  for 
county  treasurers'  terms  to  begin  in  the  future.  If 
there  had  been  no  hold-over  clause  in  the  constitution 
requiring  the  section  thereof  fixing  the  term  of  coun- 
ty treasurers  at  two  years  to  be  construed  as  author- 
izing him  to  hold  two  years,  and  until  a  successor  was 
elected  and  qualified,  Scott's  right  to  hold  the  office 
would  have  expired  at  the  end  of  his  two-year  term, 
and  tl^e  act  in  question  could  not,  and  it  did  not,  au- 
thorize him  to  hold  the  office  during  the  interval  be- 
tween September  Y,  1897,  to  January  1,  1898.  There- 
fore the  act  does  not  lengthen  Scott's  term.  That  is 
fixed  at  two  years,  and  until  his  successor  is  elected 
and  qualified,  wholly  by  the  constitution,  and  so  re- 
mains absolutely  unaffected  by  the  act  in  question. 
All  must  concede  that  the  legislature  cannot  fix  the 
time  for  the  commencement  of  the  county  treasurer's 
term  so  as  to  make  the  term  of  any  treasurer  less  than 
two  years;  that  is,  by  fixing  it  before  the  expiration 
of  the  present  incumbent's  term.  Then  it  follows 
that  appellee's  contention  would  result  in  holding 
that  the  legislature  cannot  change  the  time  for  the 
commencement  of  the  term  of  treasurer  at  all,  be- 
cause he  contends  that  postponing  it  beyond  the  ex- 
piration of  the  present  incumbent's  term  lengthens 
that  term  beyond  two  years. 

It  is  contended,  however,  that  Howard  v.  State,  ex 
reZ.,  10  Ind.  99,  sustains  appellee's  contention.  In 
this  counsel  are  in  error.  In  that  case,  Stembell  was 
elected  treasurer  of  Benton  county,  at  the  October 
election  in  1864,  for  a  term  of  two  years,  commencing 
on  August  15,  1855,  and  terminating  August  15,  1857. 
Vawter  was  elected  to  said  office  at  the  October  elec- 
tion in  1856.  He  qualified  and  demanded  the  office  on 
August  15,  1857,  at  the  expiration  of  Stembell's  two- 
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year  term.  The  right  of  Vawter  to  enter  into  the  of- 
fice at  that  time  was  resisted,  on  the  ground  that  the 
act  approved  March  3,  1855,  had  extended  Stembell's 
term  from  August  15,  1857,  to  the  first  Monday  in  No- 
vember following.  The  act  consists  of  but  two  sec- 
tions. The  first  •  provides  that,  among  other  olBeers, 
the  terms  of  county  treasurers  "shall  commence  on  the 
first  Monday  of  the  month  of  November  immediately 
following  the  general  October  elections,  and  that  any 
of  the  above-named  ofllcers  to  be  elected  hereafter 
shall  hold  their  offices  until  the  first  Mondav  of  No- 
vember  aforesaid  *  *  *."  The  second  section  pro- 
vides, that  "the  aforesaid  officers  ♦  ♦  ♦  elected 
at  the  October  election  of  1854,  ♦  ♦  •  shall  *  * 
hold  the  same  [said  offices]  as  provided  in  the  first 
section  of  this  act."  It  is  clear  that  the  first  section 
fixed  a  different  time  for  the  commencement  of  the 
term  of  county  treasurer  and  other  county  officers 
from  that  previously  fixed  by  law  by  postponing  the 
sama  As  to  the  particular  office  of  treasurer  of  Ben- 
ton county  the  time  for  the  commencement  of  the 
term  was  postponed  from  August  15,  1857,  to  the  first 
Monday  in  November  following.  But  that  part  of  the 
act  was  not  questioned  in  the  decision  in  Hotcard  v. 
StatCj  ex  rcl.y  supra. .  But  it  was  the  second  section 
which  created  the  trouble.  It  provided  that  the  offi- 
cers named  in  the  first  section  who  had  been  elected 
at  the  October  election  of  1854  should  hold  their  of- 
fices the  same  as  provided  in  the  first  section;  and 
that  was  until  the  first  Monday  in  November  follow- 
ing the  October  election.  If  enforced  in  that  case,  it 
actually  and  directly  extended  Stembell's  term  from 
August  15, 1857,  to  the  first  Monday  in  November  fol- 
lowing, making  it  that  much  longer  than  the  constitu- 
tional length  of  two  years.  The  pith  of  the  decision 
is  in  these  words:    "Applied  to  this  case,  it  [the  stat- 
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ute]  aflSrmatively  extends  a  term  of  oflBce  beyond  the 
limit  fixed  by  the  constitution,  and  must,  therefore,  be 
held  invalid.'^  In  Douglass  v.  States  ex  rel.^  81  Ind. 
429,  this  court  held  that  the  said  act  of  1855,  in  so 
far  as  it  fixes  the  time  for  the  commencement  of  the 
term  of  offices  therein  mentioned,  including  county 
treasurer,  was  still  valid  and  effective,  and  repealed 
by  implication  the  act  of  May  31, 1852,  fixing  the  time 
for  the  commencement  of  the  term  of  such  offices,  be- 
cause the  act  of  1855  fixed  a  different  time  for  the 
commencement  of  said  terms.  To  the  same  effect  is 
Griehcl  v.  State^  ex  reL,  111  Ind.  369-376-7.  At  all 
events  there  is  nothing  in  the  case  of  Howard  v.  State, 
ex  rel.y  supra,  holding  that  an  act  of  the  legislature 
fixing  the  time  for  the  commencement  of  a  term  of 
an  office,  the  length  of  which  is  fixed  in  the  constitu- 
tion, at  a  later  date  than  had  been  previously  fixed 
for  such  term,  in  the  absence  of  a  provision  that  the 
present  incumbent  should  hold  the  office  during  the 
interval,  would  lengthen  the  present  incumbent's 
term,  and  thereby  violate  the  constitution.  It  may 
be  said  the  hold-over  clause  of  the  constitution  might 
have  been  applied  in  that  case  to  have  justified  Stem- 
belPs  claim  to  hold  over  until  the  first  Monday  in  No- 
vember. But  it  was  neither  involved,  considered,  nor 
applied  to  the  case.  The  only  question  passed  on  was 
whether  a  statutory  provision  directly  and  affirma- 
tively extending  the  term  of  an  office  beyond  the 
length  thereof  fixed  in  the  constitution  violated  that 
constitution.  Plainly,  the  court  was  right  in  hold- 
ing that  it  did.  But  that  is  not  the  case  now  before 
us.  It  follows  from  what  we  said  that  the  circuit 
court  erred  in  overruling  the  demurrer  to  the  com- 
plaint. The  judgment  ia  reversed  with  instructions 
to  sustain  said  demurrer. 

Hackney,  J.,  did  not  participate  in  this  decision. 
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• 

Howard,  J. — However  desirable  it  may  be  that  the 
several  county  treasurers  of  the  State  should  take  of- 
fice on  the  1st  day  of  January  succeeding  the  termina- 
tion of  the  terms  of  their  predecessors,  and  however 
praiseworthy  may  have  been  the  motive  that  actuated 
the  legislature  in  seeking  to  enact  a  law  to  bring  abojat 
such  a  result,  yet  I  cannot,  even  for  such  reason,  agree 
to  what  I  believe  to  be  a  plain  violation  of  the  funda- 
mental law  of  the  land.  The  constitution  is  no  less 
binding  on  the  courts  and  legislators  than  on  the  peo- 
ple at  large.  Least  of  all  should  this  court,  set  up  as 
it  has  been  for  the  interpretation  and  defense  of  the 
constitution,  lend  its  high  sanction  to  any  disregard 
of  that  sacred  instrument. 

The  office  of  county  treasurer  was  at  first  a  statu- 
tory, and  not  a  constitutional  office.  By  an  act  ap- 
proved January  8,  1831,  the  office  was  created  by  the 
legislature,  and  it  was  provided  that  the  same  should 
be  filled  by  appointment  of  the  board  of  county  com- 
missioners. R.  S.,  1838,  p.  158.  It  was  afterwards 
provided  that  the  treasurer  should  be  elected  at  the 
general  election  then  held  in  August  of  each  year,  and 
that  he  should  hold  his  office  for  the  term  of  three 
years  from  and  after  the  first  Monday  in  March  next 
succeeding  his  election,  and  until  his  successor  should 
be  elected  and  qualified.  R  S.,  1843,  pp.  98, 122.  But 
by  the  present  constitution,  adopted  in  1851,  the  office 
was  made  a  constitutional  one,  and  it  was  provided 
that  the  treasurer  should  "be  elected,  in  each  county, 
by  the  voters  thereof,  at  the  time  of  holding  general 
elections,"  and  that  h3  should  "continue  in  office  two 
years."  Art.  6,  section  2.  By  item  10  of  the  sched- 
ule to  the  constitution,  it  was  provided  that  every 
person  elected  by  popular  vote,  and  in  office  at  the 
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time  of  the  taking  effect  of  the  constitution  (except  as 
in  the  constitution  itself  otherwise  provided),  should 
.continue  in  ofl&ce  until  the  term  for  which  he  had  been 
elected  should  expire,  provided  that  no  one  should 
continue  in  office  after  the  taking  effect  of  the  consti- 
tution for  a  period  longer  than  the  term  of  such  office 
as  prescribed  in  the  constitution.  From  these  provi- 
sions it  is  clear  that,  under  the  present  constitution,  the 
term  of  office  of  the  county  treasurer  is  two  years,  and 
that  the  first  term  in  each  county  began  at  the  end  of 
the  last  term  under  the  old  constitution.  Thus,  while 
the  length  of  the  term  is  fixed,  there  is  no  uniform  time 
for  its  beginning.  This  is  likewise  true  of  the  other 
county  offices,  and  also  of  the  administrative  offices 
of  the  State,  as  created  by  the  constitution.  For  the 
members  of  the  legislature,  and  for  the  executive  it  is 
different.  There,  both  the  beginning  and  the  duration 
of  the  term  are  fixed.  In  article  4,  section  3,  it  is  pro- 
vided that  "Senators  shall  be  elected  for  the  term  of 
four  years,  and  representatives  for  the  term  of  two 
years,  from  the  day  next  after  their  general  election/' 
And  in  article  5,  section  9,  it  is  provided  that:  "The 
official  term  of  the  Governor  and  Lieutenant  Governor 
shall  commence  on  the  second  Monday  of  January,  in 
the  year  one  thousand  eight  hundred  and  fifty-three; 
and  on  the  same  day  every  four  years  thereafter." 
To  secure  such  uniform  beginning  of  the  Governor's 
term,  and  avoid  any  vacancy,  it  was  further  provided, 
in  item  5  of  the  schedule,  that  the  last  Governor,  un- 
der the  old  constitution,  should  continue  to  act  until 
his  successor  should  be  sworn  into  office.  Like  pro- 
visions could,  of  course,  have  been  made  to  secure  a 
uniform  time  for  the  beginning  of  the  terms  of  the 
administrative  officers  of  the  State  and  county;  but  the 
framers  of  the  constitution  do  not  seem  to  have  con- 
sidered  this  necessary,  and  such  administrative  offi- 
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cers,  as  we  have  seen,  began  their  terms  under  the 
new  constitution  at  the  several  dates  when  the  terms 
of  their  predecessors  under  the  old  constitution  came 
to  an  end. 

It  is  not  doubted  that,  under  the  provisions  of  the 
constitution  cited,  the  term  of  the  appellant  would 
have  ended  on  September  7,  1897,  and  the  relator 
would  have  been  entitled  to  enter  upon  the  duties  of 
the  office  on  that  day.  It  is  said,  however,  that  the 
legislature,  by  the  act  in  force  March  8,  1897  (Acts 
1897,  p.  288,  Horner's  K.  S.  1897,  section  5911a),  pro- 
vided that  the  term  of  the  county  treasurer  should 
begin  on  the  1st  day  of  January  next  following  the 
term  of  the  then  incumbent,  and,  consequently, 
that  the  term  of  the  relator  did  not  begin  until  Jan- 
uary, 1,  1898.  To  this,  counsel  for  the  relator  answer 
that  the  statute  in  question,  changing  as  it  does,  the 
time  when  a  county  treasurer  should  take  his  office 
under  the  constitution,  and  thereby,  in  effect,  extend- 
ing the  length  of  the  term  of  his  predecessor,  as  fixed 
by  the  constitution,  must  be  null  and  void.  So  long 
as  the  office  of  county  treasurer  remained  merely  stat- 
utory, it  was  almost  completely  under  the  control  of 
the  legislature,  and  the  term  might  begin  or  end  at 
any  time,  or  be  lengthened  or  shortened,  at  the  will 
of  the  legislature;  and  this  is  still  true  as  to  statutory 
offices,  provided  only  the  tenure  be  not  made  more 
than  four  years.  Const.  Art.  15,  section  2;  Ham  v. 
State,  ex  rel,,  7  Blackf.  314;  State^  ex  rel.,  v.  HydCy  129 
Ind.  302,  13  L.  E.  A.  79. 

As  soon,  however,  as  the  office  was  made  a  constitu- 
tional one  the  power  of  the  legislature  over  it  became 
limited  by  the  provisions  of  the  constitution  relating 
thereto.  Those  constitutional  provisions,  as  we  have 
seen,  fixed  the  length  of  the  term  primarily  at  two 
years.    This  term  might,  of  course,  be  abruptly  broken 
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off  by  the  death,  resignation  or  removal  of  the  incum- 
bent; in  which  case  provision  was  made  for  filling  the 
vacancy  until  the  next  general  election,  at  which 
time  a  new  succession  of  two-year  terms  would  begin. 
But  the  only  provision  for  adding  to  the  two-year 
term  is  found  in  article  15,  section  3,  which  declares 
that:  "Whenever  it  is  provided  in  this  constitution, 
*  *  *  that  any  officer,  ♦  ♦  ♦  shall  hold  his 
office  for  any  given  term,  the  same  shall  be  construed 
to  mean  that  such  officer  shall  hold  his  office  for  such 
term  and  until  bis  successor  shall  have  been  elected 
and  qualified."  It  is  certain  that  this  provision  did 
not  authorize  the  legislature  to  enact  a  law  postpon- 
ing the  time  when  the  relator  should  take  his  office. 

On  September  7,  1897,  appellant  had  served  as 
county  treasurer  for  the  two-year  term  provided  for 
in  the  constitution  and,  as  the  relator  bad  then  been 
elected  and  qualified,  there  was  no  constitutional 
warrant  for  allowing  appellant  to  hold  any  longer. 
His  successor  had  already  "been  elected  and  quali- 
fied." The  words  of  the  constitution  limiting  the  term 
of  appellant  to  two  years  could  not  be  plainer,  name- 
ly, that  he  should  "hold  his  office  for  such  term  and  un- 
til his  successor  shall  have  been  elected  and  qualified." 
It  is  admitted  by  the  demurrer  that  his  successor,  the 
relator,  had  been  elected  and  qualified  on  September 
7,  1897,  at  which  time,  also,  appellant  had  already 
served  his  full  term  of  two  years.  It  must  therefore 
be  that  the  statute  relied  upon  by  appellant  to  de- 
prive the  relator  of  his  right  to  take  his  office  at  the 
time  authorized  by  the  constitution  is  wholly  void. 

l*his  is  not  the  first  time  that  the  question  has  been 
before  this  court.  While  the  first  legislature  that  as- 
sembled under  the  new  constitution,  composed,  as  it 
was,  to  a  large  extent,  of  men  who  had  framed  that 
tnstrument,  provided,  by  an  act  approved,  June  4, 
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1852,  and  in  harmony  with  the  fundamental  law, 
"That  the  term  of  county  treasurer  shall  commence 
at  the  expiration  of  the  term  of  the  present  incum- 
bent"  (R.  S.,  1852,  p.  499);  yet  a  subsequent  legislature, 
actuated,  no  doubt,  by  the  same  laudible  purpose  that 
influenced  the  legislature  in  1897  in  fixing  a  uniform 
and  convenient  date  for  the  beginning  of  the  terms  of 
county  treasurers,  provided,  by  an  act  approved 
March  3,  1855,  that  such  terms  should  begin  "on  the 
first  Monday  of  the  month  of  November,  immediately 
following  the  general  October  elections*'  (Acts  1855, 
p.  52).  But  in  Howard  v.  StatCy  ex  rel.y  10  Ind.  99,  the 
act  so  passed  was  held  void,  as  in  conflict  with  the 
constitution,  which  limited  the  term  to  two  years.  In 
deciding  that  case,  the  court  said:  "The  term  of  the 
office  of  treasurer  is  fixed.  And  though  it  be  conceded 
that  the  legislature  may  have  the  power  to  fix  the  time 
at  which  such  term  shall  commence,  still,  in  order  to 
effect  that  object,  they  are  not  authorized  either  to 
shorten  or  lengthen  it.  This  construction  is  well  sup- 
ported  by  another  provision.  Section  2  of  article  15 
says:  *When  the  duration  of  any  office  is  not  pro- 
vided for  by  this  constitution,  it  may  be  declared  by 
law,*  and  thereby  clearly  implies,  that  when  such  du- 
ration is  limited  by  the  organic  law,  it  cannot  be 
changed  by  legislation."  The  conclusion  thus  reached 
has  since  been  adhered  to.  In  Orieble  v.  State,  ex  rel, 
111  Ind.  375,  it  was  said:  "In  the  case  of  Howard  v. 
State,  10  Ind.  99,  it  was  held  that  the  legislature  has 
no  power  either  to  abridge  or  extend  the  term  of  an 
officer  where  his  term  is  prescribed  by  the  constitu- 
tion, and  that,  hence,  the  act  of  1855  [supra]  was  in 
conflict  with  the  second  section  of  article  6  of  the 
constitution,  herein  above  set  out  [fixing  the  terms  of 
county  officers],  and,  for  that  reason,  void. 
"In  the  more  recent  case  of  Douglass  v.  State,  31 
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Ind.  429,  the  doctrine  that  the  legislature  can  neither 
abridge  nor  extend  the  term  of  an  officer  which  is 
fixed  by  the  constitution  was  reaffirmed."  In  Pursel 
V.  State,  €x  rely  111  Ind.  519,  the  court,  in  citing  the 
foregoing  decision,  said:  "In  the  case  of  Griebel  v. 
State,  ex  rel.ySupra.p.  369,  the  doctrine  that  the  term  of 
an  officer  fixed  by  the  constitution  can  neither  be 
abridged  nor  extended  by  a  statutory  enactment,  was 
fully  considered  and  reaffirmed.  It  was  also  then 
held  that,  under  the  operation  of  the  several  constitu- 
tional provisions  and  statutes  having  a  bearing  on  the 
subject,  there  was  not,  and  could  not  be  made  to  be, 
any  uniformity  in  the  several  counties  of  the  State 
as  to  the  time  at  which  persons  elected  to  county  offi- 
ces of  the  same  class  shall  be  entitled  to  enter  upon 
their  duties,  where  the  duration  of  the  term  is  pre- 
scribed by  the  constitution."  Speaking  of  the  incum- 
bent in  that  case,  the  court  said,  further:  "Having 
taken  possession  of  the  office  in  pursuance  of  his 
election,  and  having  held  the  office  for  the  full  term 
of  two  years,  the  time  fixed  by  the  constitution,  he 
was  at  all  events,  as  against  his  regularly  elected  and 
properly  qualified  successor,  estopped  from  denying 
that  his  term  of  office  had  expired."  And  in  State  v. 
Friedley,  135  Ind.  119,  21  L.  R.  A.  634,  this  court  again, 
citing  7  Lawson  Rights  and  Rem.  5970,  said:  "If  the 
constitution  provides  for  the  duration  of  an  office,  the 
legislature  has  no  power,  even  for  the  purpose  of 
changing  the  beginning  of  the  term,  to  alter  its  dura- 
tion." This  seems  to  be  the  exact  question  for  decision 
in  the  case  at  bar,  for  in  the  act  under  consideration 
the  express  purpose  was  to  change  the  beginning  of 
the  county  treasurer's  term,  and  the  necessary  result 
of  that  attempt,  if  successful,  would  have  been  to  al- 
ter  the  duration  of  the  term  of  the  incumbent.  The 
incumbent  had  served  two  years,  and  his  successor 
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had  been  elected  and  qualified;  and  the  constltntional 
provision  being  that  the  term  shall  be  two  years,  and 
until  the  successor  has  been  elected  and  qualified, 
the  consequence  inevitably  follows  that  the  incum- 
bent's time,  under  the  express  provisions  of  the  .con- 
stitution^  had  expired. 

It  is  to  be  kept  in  mind  that  the  office  of  county 
treasurer  was  created,  and  the  duration  of  the  term 
fixed,  by  the  constitution.  Much,  therefore,  of  what 
has  been  said  as  to  statutory  offices  and  the  control 
of  the  legislature  over  them,  can  have  no  relation  to 
such  a  case  as  the  one  before  us.  The  constitution 
limited  Mr,  Scott's  term  of  office  to  two  years,  ending 
September  7,  if  at  that  time  his  successor  had  been 
elected  and  had  qualified.  His  successor  at  that  time 
had  been  elected  and  had  qualified;  hence,  under  the 
constitution,  he  w^ould  have  taken  the  office  at  that 
time;  and  the  law  continuing  Mr.  Scott  in  office  has 
the  effect  of  annulling  that  part  of  the  constitution 
limiting  the  term  to  two  years,  for  the  reason  that 
the  condition  upon  which  the  constitution  permits  him 
(Scott)  to  continue  in  office,  viz.  failure  of  his  suc- 
cessor to  be  elected  and  to  qualify,  does  not  exist. 

However  convenient  or  desirable  it  may  be  there- 
fore, that  county  treasurers  should  begin  their  terms 
on  the  1st  day  of  January,  yet  I  am  unable  to  see  how 
that  may  be  done  without  at  least  an  indirect  viola- 
tion of  the  constitution,  and  it  is  not  doubtful  that  the 
legislature  cannot  do  indirectly  what  it  cannot  do  di- 
rectly. If  by  making  the  time  when  a  treasurer  eject 
shall  take  his  office  to  be  four  months  after  the  end  of 
his  predecessor's  term,  the  legislature  may,  in  effect, 
thus  lengthen  such  term  four  months,  no  reason  ap- 
pears why  an  incumbent's  term  might  not,  in  the  same 
manner,  be  indirectly  extended  to  any  length  beyond 
the  time  absolutely  fixed  by  the  constitution.    That 
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would  be  to  nullify  the  constitutional  requirement  as 
to  fixed  terms  for  county  and  state  offices.  I  think  it 
a  dangerous  construction  of  the  constitution.  As  said 
in  Pursel  v.  State^  ex  rel.,  supra^  I  do  not  think  that  any 
uniformity  as  to  beginning  of  terms  of  county  officers 
can  be  attained  without  a  violation  of  the  constitution. 


Noble  v.  Sherman. 


[No.  18,501.    Filed  December  15,  181>8.]  isVTth 

154    570 

PRHTATE  Roads. — Obstruction, — In  an  action  to  enjoin  defendant  |i5i  573 
from  obstructing  a  private  way  over  defendant's  land  obtained  by  >^^^  ^"^ 
plaintiff  under  an  oral  contract,  an  aUegation  "tbat  plaintiff  en- 
tered into  an  ag^reement  with  defendant  by  the  tenns  of  which  he 
granted  to  her  a  perpetual  roadway,  for  considerations  paid  and 
value  parted  with,  said  consideration  being  the  use  of,  and  the  right 
in  certain  lands  of  the  plaintiff  by  the  defendant  as  a  roadway," 
etc.,  is  sufficient  to  show  that  plidntiff  performed  her  part  of  the 
agreement. 

From  the  Carroll  Circuit  Court.    Affirmed* 
E.  E.  Pruitt  and  L.  D.  Boyd,  for  appellant 
J.  A.  Sims  and  A.  W.  Reynolds^  for  appellee. 

Monks,  J. — ^This  action  was  brought  by  appellee 
to  enjoin  appellant  from  obstructing  a  private  way 
running  from  appellee's  real  estate  over  appellant's 
real  estate  to  a  public  highway.  The  complaint  was 
in  two  paragraphs,  and  appellant's  demurrer  to  each 
paragraph  thereof  was  sustained  to  the  first  and  over- 
ruled to  the  second  paragraph.  The  cause  was  tried 
by  the  court,  and  a  finding  made  in  favor  of  appellee, 
and,  over  a  motion  in  arrest,  judgment  was  rendered 
perpetually  enjoining  appellant  from  obstructing 
said  private  way.  The  errors  assigned  call  in  ques- 
tion the  sufficiency  of  the  second  paragraph  of  the 
complaint.  The  allegations  of  said  second  para- 
graph clearly  show  that,  while  the  contract  under 
which  appellee  entered  into  possession  of  said  private 
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way  over  appellant's  land,  was  oral,  under  the  doc- 
trine declared  in  Joseph  v.  Wild,  146  Ind.  249,  253,  254, 
and  the  cases  there  cited,  such  license  was,  on  account 
of  the  work  and  labor  performed  on  the  faith  thereof, 
irrevocable.  See,  also,  Rerwk  v.  Kern,  14  Serg,  &  B. 
241,  16  Am.  Dec.  497,  and  note,  pp.  501-606. 

It  is  insisted,  however,  by  appellant  that  said  para- 
graph was  not  sufficient,  because  it  shows  that  appel- 
lee obtained  said  right  of  way  under  an  oral  contract, 
and  it  is  not  averred  that  she  performed  her  part 
thereof.  As  appellee  is  not  seeking  to  enforce  the  per- 
formance of  any  contract  or  to  recover  damages  for 
the  breach  thereof,  but  to  protect  her  title  to  and  right 
to  use  said  way,  which  right  is  vested  in  her  under  a 
license  which  is  irrevocable,  it  would  seem  that  she 
would  not  be  required  to  allege  that  she  had  paid  the 
consideration  or  fully  complied  with  her  part  of  the 
contract,  any  more  than  she  would  be  if  the  way  had 
been  conveyed  to  her  by  deed,  and  she  had  not  paid 
the  consideration  therefor.  In  such  case,  her  rights 
would  not  depend  upon  her  payment  of  the  consid- 
eration, whether  the  same  was  to  be  paid  in  money, 
real  estate  or  labor.  But  if  it  is  necessary  in  such 
a  case  as  this  to  allege  that  plaintiff  had  paid 
the  consideration  or  otherwise  performed  her  part  of 
the  contract, — which  we  need  not  and  do  not  decide, — 
we  think  such  fact  is  fully  shown  in  said  paragraph. 
It  is  alleged  in  the  second  paragraph  "that,  in  the 
spring  of  1894  she  entered  into  an  agreement  with 
the  defendant,  by  the  terms  of  which  he  granted  to 
her  a  perpetual  roadway  (for  considerations  paid  and 
value  parted  with,  said  consideration  being  the  use  ot 
and  the  right  in,  certain  lands  of  the  plaintiff  by  the 
defendant  as  a  roadway  running  east  one-half  mile  to 
a  public  highway;  also  to  grade,  grub,  and  make  said 
highway  suitable  for  travel)  or  easement  of  fourteen 


NOVEMBER  TERM,  1898— Vol.  161.         675 

Stoner,  Treasurer,  v.  Bitters,  Receiver. 

feet  in  width  and  one-half  mile  in  length  on  his  land, 
commencing  at  the  center  of  said  township  two  (2), 
and  runnning  thence  due  west,  immediately  on  the 
south  side  of  the  half-section  line,  until  it  intersects  a 
public  highway  running  on  the  west  line  of  said  sec- 
tion two  (2)."  If  the  "considerations"  appellee  was  to 
pay  and  the  value  she  was  to  part  with  for  the  right  of 
way  given  her  by  appellant  were  paid,  and  the  value 
parted  with  by  her,  as  alleged,  then  she  has  fully 
complied  with  her  part  of  said  contract  to  give  appel- 
lant the  use  of  her  land,  running  east  one-half  mile  to 
a  public  highway,  as  a  roadway,  and  to  grade,  grub, 
and  make  said  roadway  suitable  for  travel.  Unless 
she  has  done  this,  she  has  not  paid  the  consideration 
and  parted  with  the  value  as  alleged.  Said  paragraph 
of  complaint  is  not,  therefore,  open  to  the  objection 
urged  by  appellant,  and  his  demurrer  and  motion  in 
arrest  were  properly  overruled.    Judgment  affirmed. 


Stoner,  Treasurer,  v.  Bitters,  Beoeiver. 

[No.  18,084.    Filed  December  15, 1898.] 

Receivers.— Payment  of  TVxajea.— Section  6486,  Homer's  R.  S.  1897, 
was  intended  as  a  short  and  simple  method  of  enforcing  the  pay- 
ment of  taxes  on  property  in  custodia  legis,  and  where  such  prop- 
erty had  been  sold  by  order  of  court  subject  to  all  liens  it  would  be 
a  very  rigid  construction  against  the  officer  to  require  him  to  bear 
the  penalty. 

From  the  Fulton  Circuit  Court.    Affirmed. 

George  W.  Holman  and  Rome  C.  Stephenson,  for 
appellant. 
Isaiah  Conner  and  Jvlius  Rowley ,  for  appellee. 

Hackney,  J. — ^The  appellant,  treasurer  of  Fulton 
county,  filed  his  petition  in  the  circuit  court,  under 
section  6436,  Horner's  R.  S.  1897,  to  require  the  appel- 
lee, as  receiver  of  the  Rochester  Shoe  Company,  to 
show  cause  why  he  should  not  pay  the  taxes  delin- 
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quent  upon  the  property  of  said  company.  In  answer- 
ing a  rule  of  the  court,  issued  upon  said  petition,  the 
receiver  showed  as  cause  for  his  nonpayment  of  taxes 
that  prior  to  the  filing  of  the  petition,  and  upon  the 
order  and  approval  of  the  court,  he  had  sold  the  prop- 
erty of  said  company  consisting  of  real  estate,  and 
that  the  purchaser  had  taken  the  same,  subject  to  the 
taxes  due  thereon,  and  was  liable  therefor. 

The  sufficiency  of  this  answer  raises  the  only  ques- 
tion for  decision.  The  statute,  supray  provides  that  it 
shall  be  the  duty  of  the  receiver  of  any  corporation 
to  pay  the  taxes  due  upon  its  property,  and  where  he 
neglects  to  do  so,  the  county  treasurer  shall  file  in 
the  court,  making  the  appointment,  a  brief  statement 
showing  the  delinquency,  and  the  court  shall  there- 
upon issue  an  order  directing  the  receiver  to  show 
cause  why  such  taxes,  with  penalty,  etc.,  should  not 
be  paid  and,  upon  his  failing  to  show  good  and  suffi- 
cient cause  the  court  shall  order  him  to  pay  the  same. 

The  appellant  insists  that  the  answer  did  not  show 
good  and  sufficient  cause  under  this  statute.  The 
statute  was  intended  to  secure  a  short  and  simple 
method  of  enforcing  the  taxes  due  upon  property  in 
custodia  legis,  and  to  enable  the  court  in  whose  custody 
the  property  should  be  held,  not  only  to  judge  with 
considerable  discretion  as  to  what  should  constitute 
"good  and  sufficient  cause"  for  the  failure  of  its  offi- 
cer, but  to  punish  a  failure,  without  such  cause,  by 
denying  a  credit  for  the  sum  which  might  be  ordered 
paid. 

The  conduct  of  the  officer,  the  welfare  of  the  trust 
estate,  and  the  interest  of  the  public,  within  this 
statute,  are  to  be  judged  by  the  court,  under  the  unde- 
fined provision  "good  and  sufficient  cause,"  but  with 
a  degree  of  strictness  in  favor  of  the  officer,  since  an 
insufficient  cause  for  nonpayment  requires  the  offi- 
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cer  to  suffer,  personally  and  upon  his  bond^  a  penalty 
to  the  extent  of  the  delinquency.  The  sale  having 
been  made,  under  the  direction  and  approval  of  the 
court,  subject  to  liens,  and  the  liability  of  the  trust 
having  been  thereby  transferred  to  the  purchaser,  the 
property  at  all  times  standing  as  indemnity  for  the 
tax,  it  would  seem  to  be  a  very  rigid  construction 
against  the  officer  to  require  him  to  bear  the  penalty. 
In  our  opinion  the  lower  court  did  not  err  in  holding 
the  answer  to  the  rule  as  showing  ^^good  and  sufficient 
cause.''    The  judgment  is  affirmed. 


Chicago  and  Calumet  Terminal  Railway  Compaiiy    j^t  577 
V.  The  Hammond,  Whtting  and  East  Chi-  *-  — 

CAGO  Electric  Railway  Company. 

[No.  17,978.    FQed  Aprfl  80,  181^7.    Rehearing  denied  Dec.  15, 1898.] 

Law  of  Cask — EaUroads.— Injunction. — The  law  as  determined  in  a 
former  appeal  from  the  action  of  the  court  enjoining  defendant 
from  interfermg  with  plaintiff  in  the  construction  of  its  tracks 
across  defendant's  railway  tracks  will  be  held  to  be  the  law  in  a 
subsequent  action  on  a  supplemental  complaint  between  the  same 
parties  to  enjoin  defendant  from  interfering  with  plaintiff  in  re- 
placing the  old  and  worn  crossing,  with  a  more  modem  and  im- 
proved one. 

From  the  Porter  Circuit  Court    Affirmed. 

John  B.  Peterson^  K.  K.  Knapp  and  Mark  Breden^ 
for  appellant. 
J.  W.  Youche^  for  appellee. 

McCabb,  J. — ^This  is  the  second  appeal  in  this  case, 
the  name  of  the  appellee  having  been  changed  after 
the  cause  was  remanded  from  this  court  to  the  trial 
court.  ChicagOy  etc.,  R.  W.  Co.  v.  Whiting,  etc.,  R.  W. 
Co.y  139  Ind.  297.  See  that  case  for  a  statement  of  the 
facts.  On  the  return  of  the  case,  action  was  sus- 
VoL.  151—37 
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pended  therein  until  August  23,  1893.  Under  the 
teniporary  restraining  order,  the  jump  crossings  had 
been  constructed  over  the  appellant's  steam  railway 
tracks  in  the  streets  and  highway  by  the  appellee 

By  wear  and  decay,  it  became  necessary  to  repair 
them.  By  the  rapid  increase  of  traffic  over  such 
crossings,  they  were  much  impaired;  and  by  the  re- 
cent improvement  of  the  methods  of  constructing  such 
crossings,  the  jump  crossing  was  passing  out  of  use 
among  the  best  regulated  railways,  and  in  its  stead 
what  was  known  as  the  "frog  crossing"  had  been  in- 
troduced, and  was  being  generally  adopted  by  such 
railways.  The  appellee,  offering  to  make  such  repairs 
by  substituting  the  frog  crossings,  was  prevented 
therefrom  again  by  force  on  the  part  of  the  appellant. 
Thereupon  appellee  amended  its  complaint  by  way  of 
a  supplemental  complaint,  setting  forth  the  foregoing 
facts,  praying  for  another  temporary  injunction,  and 
for  a  perpetual  injunction,  on  the  final  hearing  en- 
joining appellant  from  such  interference.  The  tem- 
porary injunction  was  granted,  and  the  venue  was 
changed  from  the  Lake  Circuit  Court  to  the  Porter  Cir- 
cuit Court,  where  the  issues  formed  were  tried,  result- 
ing in  a  finding  in  favor  of  the  plaintiff,  upon  which 
appellee  took  judgment  perpetually  enjoining  the  ap- 
pellant from  such  interference,  over  appellant's  mo- 
tion for  a  new  trial. 

The  only  error  assigned  and  not  waived  by  appel- 
lant calls  in  question  the  action  of  the  trial  court  in 
overruling  appellant's  motion  for  a  new  trial.  Among 
the  reasons  assigned  for  a  new  trial,  and  the  only  one 
argued  in  appellant's  brief,  was  the  one  that  the  find- 
ing was  contrary  to  law.  The  only  difference  be- 
tween the  facts  now  involved  and  the  facts  involved 
when  the  case  was  here  before  is  that  before  it  was 
jump  crossings  the  appellee  was  asking  to  put  in,  and 
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now  it  is  frog  crossings,  and  the  allegation  that  the 
frog  crossing  is  far  safer  for  both  railroads  than  the 
jump  crossing.  It  would  certainly  be  the  right,  if  not 
the  bounden  duty,  of  the  street  railroad  to  put  in  the 
safest  and  best  crossing  in  common  use  at  the  time 
it  is  put  in.  All  other  questions  of  law  involved  are 
settled  against  the  appellant  in  the  former  appeal. 
The  law  thus  determined  on  the  former  appeal  must 
be  held  to  be  the  law  of  this  case  throughout  all  its 
subsequent  stages,  until  its  final  determination.  For- 
gerson  v.  Smith,  104  Ind.  246,  and  cases  there  cited; 
Pittsburgh,  etc.,  R,  W.  Co.  v.  Hixon,  110  Ind.  225; 
Oerberv.  Friday,  87  Ind.  866;  Cleveland^  etc.y  B.  W. 
Co.  V.  Wynant,  134  Ind.  681;  Jones  v.  CastoTy  96  Ind. 
307;  Currier  Y.  Elliott,  141  Ind.  894;  Board,  etc.y  v. 
Bonebrake,  146  Ind.*311.  The  finding  not  being  con- 
trary to  law,  there  was  no  available  error  in  overruling 
the  motion  for  a  new  trial.    The  judgment  is  affirmed. 
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[No.  18,326.    FUed  Oct.  6,  1898.    Rehearing  denied  Dec.  16, 1808.] 

Appeal  and  Error.— Evidence. —BtZZ  of  jS?ocp<ton«.— Where  it  is 
affirmatively  shown  by  the  bill  of  exceptions  that  evidence  was  IM 
given  at  the  trial  which  was  not  copied  into  the  bill,  a  motion  for  a  151  vn 
new  trial  based  upon  causes  depending  upon  the  evidence  cannot  \s»  674 
be  considered  on  apx>eal.    pp.  580,  681. 

New  Trial. —  Mortgages. —  Foreclosure. —  Counterclaim. — A  motion 
for  a  new  trial  in  an  action  to  foreclose  a  mortgage  was  properly 
overruled,  where  such  motion  was  based  upon  the  insufficiency  of 
the  evidence  to  support  the  finding  of  the  court  upon  a  counter- 
claim, if  the  finding  of  the  court  upon  the  issues  joined  on  the  com- 
plaint was  correct.  In  such  case  the  motion  should  ask  for  a  new 
trial  of  the  issues  joined  on  the  counterclaim,    p.  681. 

CJOURTS. — Jurisdiction. — Marion  Superior  Court. — The  Marion  Su- 
perior Court  has  jurisdiction  of  actions  to  foreclose  mortgages  on 
real  estate  in  Marion  county,    p.  682. 

Deobpents'  Estates. — Mortgages. — Foreclosure, — Complaint. — It  is 
not  necessary  to  allege  in  a  complaint  in  an  action  against  an  ad- 
ministrator and  the  heirs  of  a  decedent  to  foreclose  a  mortgage 
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executed  by  such  decedent  that  a  claim  therefor  had  been  filed 
against  his  estate;  if  a  claim  therefor  had  not  been  filed  such  fact 
should  be  pleaded  in  bar  or  in  abatement,    pp,  S8S-586, 

From  the  Marion  Superior  Court    Affirmed. 

John  B.  Shertvood,  for  appellant 
S.  M.  Shepard  and  Florea  &  Seidensticker,  for  ap- 
pellees. 

Monks,  J. — Appellee  Schmidt,  as  trustee,  brought 
this  action  against  his  co-appellees  and  appellant  to 
foreclose  a  mortgage  executed  by  appellant's  intestate 
in  his  lifetime.  Appellant's  demurrer  to  the  com- 
plaint was  overruled.  Appellees  George  and  Fred- 
erick Noerr  filed  a  counterclaim,  by  which  they  sought 
to  be  subrogated  to  the  rights  of  the  mortgagee  under 
a  prior  mortgage  on  the  same  real  estate,  and  to  fore- 
close the  same.  The  court  found  in  favor  of  Schmidt, 
trustee,  and  in  favor  of  George  and  Frederick  Noerr 
upon  their  counterclaim,  and  over  appellant's  motion 
for  a  new  trial,  rendered  judgment  foreclosing  the 
mortgages  sued  upon  in  complaint  and  counterclaim, 
respectively. 

It  is  insisted  by  appellant  that  the  trial  court  erred 
in  overruling  the  motion  for  a  new  trial.  The  causes 
for  a  new  trial  not  waived  by  a  failure  to  argue  the 
same  are:  (1)  That  the  court  erred  in  assessing  the 
amount  of  recovery  in  favor  of  Frederick  and  George 
Noerr  on  the  issues  raised  on  their  counterclaim,  in 
this:  that  the  assessment  is  too  large;  (2)  that  the  de- 
cision of  the  court  is  not  sustained  by  sufficient  evi- 
dence; (3)  that  the  decision  of  the  court  is  contrary 
to  law.  These  causes  for  a  new  trial  require  a  con- 
sideration of  all  the  evidence  given  in  the  cause.  Ap- 
pellees insist  that  the  court  cannot  consider  the  evi- 
dence for  the  reason  that  it  affirmatively  appears  from 
the  bill  of  exceptions  that  it  does  not  contain  all  the 
evidence.    The  bill  of  exceptions,  although  reciting 
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that  "this  was  all  the  evidence  given  in  the  cause  " 
shows  affirmatively  that  evidence  was  given  at  the 
trial  which  was  not  copied  into  the  bill  of  exceptions. 
In  snch  case  the  settled  rule  is  that  the  court  cannot 
consider  the  evidence  in  determining  any  of  the  fore- 
going causes  assigned  for  a  new  trial.  Weaver  v.  Ken- 
nedify  142  Ind.  440,  and  cases  cited.  It  follows  that 
the  court  cannot  consider  the  evidence,  and  without 
it  there  is  nothing  from  which  we  can  determine  that 
the  court  erred  in  overruling  the  motion  for  a  new 
trial.  Moreover,  if  the  bill  of  exceptions  contained  all 
the  evidence  given  in  the  cause,  we  could  not  disturb 
the  action  of  the  trial  court  in  overruling  the  motion 
for  a  new  trial.  Appellant  does  not  claim  that  the  find- 
ing of  the  court  in  favor  of  Schmidt,  as  trustee,  was 
not  sustained  by  sufficient  evidence,  or  was  contrary 
to  law,  or  that  the  amount  of  recovery  assessed  in  his 
favor  was  too  large.  Such  a  claim  is  only  made  as  to 
the  finding  in  favor  of  Frederick  and  Oeo%e  Noerr,  on 
the  counterclaim.  If  the  finding  of  the  court  in  favor 
of  Schmidt,  trustee,  upon  the  issues  joined  upon  his 
complaint  was  correct,  the  motion  was  properly  over- 
ruled, even  though  the  evidence  was  not  sufficient  to 
sustain  the  finding  in  favor  of  Frederick  and  George 
Noerr  upon  their  counterclaim.  In  such  case  the  mo- 
tion should  ask  for  a  new  trial  of  the  issues  joined 
on  the  counterclaim.  Upland  Land  Co.  v.  Qirvny  144 
Ind.  434,  439,  and  authorities  cit^d.  The  following 
questions  are,  however,  presented  by  the  record:  (1) 
Has  the  Marion  Superior  Court  jurisdiction  of  ac- 
tions to  foreclose  mortgages  upon  real  estate  in  said 
county?  (2)  Is  it  necessary,  in  an  action  against  an 
administrator  and  the  heirs  of  a  decedent  to  fore- 
close a  real  estate  mortgage  executed  by  such  dece- 
dent in  his  lifetime,  to  allege  in  the  complaint  that 
a  claim  therefor  had  been  filed  against  the  estate?    If 
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both  of  these  questions  may  be  answered  in  the  affirm- 
ative, the  case  is  to  be  affirmed. 

Section  10  of  the  act  of  1871  creating  superior 
courts,  being  section  1404,  Burns'  R.  S.  1894  (1351, 
Horner's  R.  S.  1897,  Acts  1871,  p.  60),  provides  that 
"said  court,  within  and  for  the  county  or  counties  in 
which  it  may  be  organized,  shall  have  original  concur- 
rent jurisdiction  with  the  circuit  court  in  all  civil 
causes  except  slander."  Section  3  of  an  act  concern- 
ing circuit  courts,  approved  April  7,  1881,  being  sec- 
tion 1366,  Burns'  R.  S.  1894  (1314,  Horner's  R.  S.  1897, 
Acts  1881,  p.  102),  provides  that  circuit  courts  "shall 
have  original  and  exclusive  jurisdiction  in  all  cases 
at  law  and  in  equity  whatsoever,  and  in  criminal 
cases  and  actions  for  divorce,  except  where  exclusive 
or  concurrent  jurisdiction  is  or  may  be  conferred  by 
law  upon  justices  of  the  peace.  It  shall  also  have  ex- 
clusive jurisdiction  of  the  settlement  of  decedents' 
estates  and  •f  guardianships:  Providedy  Iwvoever^  That 
in  counties  in  which  criminal  or  superior  courts  exist 
or  may  be  organized,  nothing  in  this  section  shall  be 
construed  to  deprive  such  courts  of  the  jurisdiction 
conferred  upon  them  by  law."  It  is  dear  that  under 
said  section  the  superior  court  of  Marion  county  has 
jurisdiction  of  actions  to  foreclose  mortgages  upon 
real  estate  in  said  county.  Appellant  contends,  how- 
ever, that  by  section  712  of  "An  act  concerning  civil 
proceedings"  approved  April  7,  1881,  being  section 
1109,  Burns'  R.  S.  1894  (1095,  Horner's  R.  S.  1897,  Acts 
1881,  p.  364),  the  exclusive  jurisdiction  of  actions  to 
foreclose  mortgages  on  real  estate  was  vested  in  the 
circuit  court.  We  cannot  agree  with  this  contention 
of  appellant.  Said  section  reads  as  follows:  "When 
default  is  made  in  the  performance  of  any  condition 
contained  in  a  mortgage,  the  mortgagee  or  his  as- 
signees may  proceed,  in  the  circuit  court  of  the  county 
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where  the  land  lies,  to  foreclose  the  equity  of  redemp- 
tion contained  in  the  mortgage."  It  will  be  observed 
that  the  act  containing  said  section,  and  the  act  "con- 
cerning the  circuit  courts,"  which  provided  that  the 
same  should  not  be  construed  to  deprive  criminal  and 
superior  courts  of  the  jurisdiction  conferred  upon 
them  by  law,  were  approved  the  same  day, — April  7, 
1881.  The  rule  is  that  laws  in  pari  materia  must  be 
construed  together.  Black  on  Interpretation  of  Law, 
204.  So  construed,  we  think  it  clear  that  section  712  of 
the  act  "concerning  proceedings  in  civil  cases,"  being 
section  1109  (1095),  supra,  providing  that  actions  to 
foreclose  mortgages  on  real  estate  may  be  brought  in 
the  circuit  court  of  the  county  where  the  land  lies,  does 
not  deprive  the  superior  courts  of  the  concurrent  juris- 
diction over  such  an  action,  expressly  conferred  by 
statute.  Browning  v.  Smithy  139  Ind.  280;  Meikel  v. 
Meikel,  119  Ind.  421.  It  is  insisted  by  appellee  that  sec- 
tion 2484,  Bums'  R.  8.  1894  (2331,  Horner's  R.  8. 
1897),  expressly  provides  that  the  holder  of  a  mort- 
gage upon  a  decedent's  real  estate,  for  the  payment  of 
which  the  personal  estate  of  such  decedent  is  liable, 
may,  after  the  end  of  one  year  from  the  death  of  such 
decedent,  maintain  an  action  against  the  heirs  and 
executor  or  administrator  for  the  foreclosure  thereof, 
without  first  filing  against  the  estate  a  claim  for  the 
indebtedness  secured  by  such  mortgage.  Nothing  is 
said,  however,  in  the  section  named  in  regard  to  filing 
a  claim  therefor  against  the  estate.  It  was  held 
by  this  court,  in  Beach  v.  Belly  139  Ind.  167,  and  in 
Whetstone  v.  Baker,  140  Ind.  213,  "that  a  person  hold- 
ing a  specific  lien  on  the  real  estate  of  a  decedent  may 
enforce  such  lien  against  such  land  after  final  settle- 
ment of  the  estate,  although  no  claim  therefor  was 
filed  against  said  estate  before  final  settlement."  It 
does  not  follow,  however,  that  such  a  lien  may  be  en- 
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forced  before  the  final  settlement  of  said  estate  with- 
out having  filed  a  claim  therefor  against  the  estate, 
under  the  provisions  of  the  decedents'  act. 

Construing  the  sections  of  the  decedents'  act  for- 
bidding the  commencement  of  actions  by  complaint 
and  summons  against  executors  and  administrators, 
and  concerning  the  filing  and  allowance  of  claims 
against  decedents'  estates,  the  sale  of  real  estate  to 
pay  the  debts,  and  the  order  in  which  the  debts  and 
liabilities  of  a  decedent  are  to  be  paid,  together  with 
said  section  2484  (2331),  supra^  concerning  the  fore- 
closure of  mortgages,  and  the  enforcement  of  liens 
against  the  lands  of  a  decedent,  it  may  be  true,  as  in- 
sisted by  appellant,  that  no  court  would  have  juris- 
diction to  foreclose  such  mortgage  or  enforce  such 
lien,  before  the  final  settlement  of  said  estate,  until 
after  the  claim  therefor  had  been  filed  against  the 
estate,  even  though  more  than  one  year  had  elapsed 
since  the  death  of  the  decedent.  Conceding,  without 
deciding  as  to  the  correctness  of  this  contention  of 
appellant,  it  does  not  follow  tl^at  the  complaint  to 
foreclose  a  mortgage  in  such  case  must  contain  an 
averment  that  such  claim  had  been  filed  against  the 
estate  before  the  commencement  of  the  action.  Supe- 
rior courts  in  this  State  are  courts  of  general  jurisdic* 
tion,  and  therefore  their  authority  to  proceed  with  a 
cause  need  not  affirmatively  appear  in  the  complaint 
Eel  River  R.  R.  Co.  v.  State^  ex  rel,  143  Ind.  231,  234; 
Chapell  V.  ShueCy  117  Ind.  481,  484-485,  and  cases  cited; 
Works  Prac,  section  474. 

In  Eel  River  R.  R.  Co.  v.  StatCy  ex  rel.^  supra^  this 
court  said:  "The  rule  was  thus  stated  by  this  court 
in  Bass  Foundry  &  Machine  Works  v.  Boards  etc,  115 
Ind.  234:  *the  rule  is  universal  as  applied  to  courts  of 
general  jurisdiction,  and  especially  in  matters  which 
proceed  according  to  the  course  of  common  law,  that 
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the  factB  which  give  *  *  jurisdiction  of  the  sub- 
ject of  the  action  need  not  aifirmatiyely  appear  on  the 
face  of  the  complaint.  Kinnaman  v.  Kinnaniany  71  Ind. 
417     ♦     ♦     ♦. 

*It  follows  from  the  very  language  of  the  statute 
which  prescribes  the  causes  of  demurrer,  as  well  as 
from  the  general  rules  of  the  common  law,  that  a  de- 
murrer for  want  of  jurisdiction,  either  in  respect  to 
the  person  of  the  defendant  or  of  the  subject-matter 
of  the  action,  will  only  lie  where  the  defect  appears 
upon  the  face  of  the  complaint  The  difference  be- 
tween want  of  jurisdiction  because  the  court  is  wholly 
without  power  or  authority  to  take  cognizance  of  and 
adjudicate  upon  the  particular  subject-matter  in- 
volved in  the  suit,  and  want  of  jurisdiction  on  account 
of  the  nonexistence  of  some  extraneous  fact  which 
may  or  may  not  exist  in  that  case,  is  not  to  be  disre- 
garded. Where  the  court  is,  in  law,  incompetent,  and 
without  the  faculty  to  deal  with  the  subject-matter 
before  it,  its  proceedings  and  judgment,  without  re- 
gard to  the  question  of  waiver  or  consent  by  the  par- 
ties, would  be  coram  non  judice.  In  such  a  case  the 
want  of  jurisdiction  would  necessarily  appear  upon 
the  face  of  the  complaint,  and  objection  might  be 
taken  by  demurrer  or  motion  to  dismiss.  Where,  how- 
ever, the  subject-matter  before  the  court  is  within  its 
ordinary  jurisdiction,  so  that  its  judgment  would  be 
binding  unless  the  facts  going  to  defeat  its  jurisdic- 
tion in  that  particular  case  were  brought  forward,  a 
court  of  general  jurisdiction  may  proceed  until  the 
facts  showing  want  of  jurisdiction  are  made  affirm- 
atively to  appear.  This  is  so  because  the  parties 
may,  in  such  a  case,  waive  any  question  concerning 
the  jurisdiction  of  the  court.  Where  facts  exist  which 
would  deprive  the  court  of  jurisdiction,  or  arrest  the 
proceedings  for  the  time  being,  the  complaint  being 


686  SUPREME  COURT  OF  INDIANA, 

Noerr,  Administratrix,  v.  Schmidt,  Trustee,  et  oZ. 

silent  in  that  regard,  objection  cannot  be  taken  by  de- 
murrer, but  the  facts  must  be  brought  forward  by  an- 
swer or  plea.  If  no  objection  be  thus  taken  the  de- 
fect is  deemed  to  be  waived/  "  See,  also,  6  Ency.  of 
Plead,  and  Prac,  323,  and  cases  cited  in  note  4;  Hen- 
ry's Probate  Law,  section  287;  Hardin  v.  Oristy  7  Ind* 
167.  We  have  already  shown  that  the  Marion  Supe- 
rior Court  has  the  same  jurisdiction  to  foreclose  mort- 
gages as  the  circuit  courts  have,  and  it  is  expressly 
provided  by  statute  that  said  superior  court  "shall  also 
have  concurrent  jurisdiction  in  all  actions  by  or 
against  executors  and  adndnistrators."  Section  1404, 
Burns'  R.  S.  1894  (1351,  Horner's  R  S.  1897).  Where, 
therefore,  it  does  not  appear  from  the  averments  of 
the  complaint  that  a  claim  for  the  indebtedness  se- 
cured by  such  mortgage  has  not  been  filed  against 
the  estate,  such  fact,  if  it  exists,  and  would  bar  or 
abate  the  action  in  any  way,  must  be  pleaded;  whether 
in  bar  or  abatement  we  need  not  determine  in  this 
case.  See,  however,  12  Am.  &  Eng.  Ency.  of  Law,  309> 
310.  The  case  of  hovering  v.  King^  97  Ind.  130,  is  not 
in  conflict  with,  but  sustains,  the  conclusion  reached 
in  this  case.  It  appeared  in  said  case,  in  the  com- 
plaint for  the  foreclosure  of  a  mortgage,  that  the  i)er- 
sonal  estate  of  the  decedent  was  liable  for  the  pay- 
ment of  the  mortgage  debt,  and  that  the  action  was 
brought  before  the  expiration  of  the  year  within 
which  the  statute  provided  it  could  not  be  instituted, 
and  the  court  held  that  the  objection  could  be  raised 
by  demurrer  because  it  appeared  upon  the  face  of  the 
complaint.  It  follows  that  each  of  the  questions  pre- 
sented in  this  case  must  be  answered  in  the  affirm- 
ative.   The  judgment  is  therefore  affirmed. 
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Erenzeb,  by  Next  Friend,  v.  The  PrrrsBURa,  Cin-    m  ss; 

1119    ism 

ciNNATi,  Chicago  and  St.  Louis  Rail- 
way Company. 

[No.  17,654.    Filed  April  15,  1896.    Rehearing  denied  Dec.  16, 1898.] 

Trespass. — Railroad  and  Highway  Crossings. — Child  Playing  Upon 
Track. — A  child  playing  upon  a  railroad  and  highway  crossing  is 
not  a  trespasser,    pp.  590,  691. 

Railroai>s. — Contributory  Negligence  of  Child  on  Track. — Co7\flict  of 
General  Verdict  with  Answers  to  Interrogatories. — Special  findings, 
by  way  of  answers  to  interrogatories  propounded  to  the  jury,  that 
plaintiff,  a  boy  seven  and  one-half  years  old,  went  to  sleep  upon  a 
railroad  track  at  a  highway  crossing;  that  plaintiff  was  a  child  of 
usual  and  ordinary  intelligence  and  physical  strength  and  activity 
for  his  age;  that  he  knew  that  trains  were  run  on  such  track,  and 
that  if  he  remained  upon  the  track  he  was  liable  to  be  run  over  and 
injured,  show  oontributory  negligence  so  conclusively  that  the 
special  findings  will  prevail  over  a  general  verdict  for  plaintiff. 
pp.  6S7-597. 

From  the  Hamilton  Circuit  Court.    Afflryied. 

A.  O.  Smithy   C.  A.  Korbly,  Beckett  d:  Doan  and 
Christian  &  Christian,  for  appellant. 
Samtiel  O.  Pickens,  for  appellee. 

Howard,  J. — This  was  an  action  for  personal  in- 
juries, brought  by  appellant  against  appellee.  The 
jury  found  for  appellant  in  the  sum  of  $4,000,  and 
with  their  verdict  returned  answers  to  certain  inter- 
rogatories. On  motion  of  appellee,  the  court  gave 
judgment  against  appellant,  upon  the  answers  to  in- 
terrogatories, notwithstanding  the  general  verdict  in 
his  favor.  The  complaint  was  in  three  paragraphs. 
The  material  allegations  were:  That  the  appellee  com- 
pany was  operating  one  of  its  locomotives  upon  and 
over  one  of  the  tracks  of  the  Union  Railway  Company, 
known  as  the  "Belt  Railroad,"  within  the  city  of  In- 
dianapolis, near  the  intersection  of  said  track  with  the 
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Lake  Erie  and  Western  Railroad ;  that  said  track  had, 
for  twenty  years  or  more,  ]t)een  used  by  pedestrians 
to  pass  back  and  forth  upon,  with  the  knowledge, 
acquiescence,  consent,  and  permission  of  the  Union 
Railway  Company  and  of  appellee;  that  near  said  point 
was  an  open  common,  on  either  side  of  the  Belt  track, 
whither  children  were  attracted  in  large  numbers  by 
the  green  grass  and  cool  shade  during  the  summer 
months,  using  the  same  for  a  playground,  and  passing 
upon  and  over  said  Belt  track  at  that  point  with  the 
knowledge  of  appellee  and  of  said  Union  Company; 
that  there  was  no  fence  or  other  obstruction  to  keep 
children  off  said  track,  and  no  watchman  or  other 
person,  or  notice,  or  warning,  to  prevent  children  or 
other  persons  from  going  upon  said  track,  or  walking 
on  the  same;  that  appellee  used  said  Belt  track  daily 
for  the  transportation  of  its  cars  and  locomotives, 
and  had  so  used  the  same  for  more  than  twenty  years; 
that  the  appellant,  a  boy  seven  years  old  being  too 
young  to  appreciate  the  danger,  or  have  proper  dis- 
cretion in  the  matter,  and  without  proper  sense  to  ap- 
preciate the  danger,  without  the  knowledge  of  his 
parents,  and  without  fault  upon  his  part,  and  with- 
out negligence  of  his  parents,  came  upon  said  track 
at  a  point  where  the  same  is  crossed  by  a  public  high- 
way of  said  city,  and  while  within  said  public  high- 
way, and  in  plain  view  of  the  appellee,  there  being 
nothing  to  obstruct  the  view  of  appellee's  employes 
in  charge  of  the  locomotive,  or  to  prevent  them  from 
seeing  the  appellant  for  a  distance  of  300  feet,  appel- 
lee negligently  ran  its  locomotive  against,  on  to,  and 
over  said  appellant,  crushing  and  mangling  his  right 
foot  and  leg;  that  there  was  then  in  force  an  ordinance 
of  the  city  of  Indianapolis  making  it  unlawful  to  run 
an  engine  at  a  higher  rate  of  speed  than  four  miles  an 
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hour  along  any  track  in  said  city,  and  requiring  the 
bell  on  the  locomotive  to  be  rung  when  moving  in  op 
through  said  city;  that,  at  the  time  of  this  injury  to 
appellant,  the  locomotive  was  moving  at  a  very  high 
rate  of  speed,  fifty  miles  an  hour,  and  the  bell  was 
not  ringing,  and  no  signal  of  danger  was  given;  that 
appellee's  employes  in  charge  of  the  locomotive  could 
have  seen  appellant  upon  the  track  in  time  to  stop  the 
locomotive  and  prevent  the  injury,  but  that  they  neg- 
ligently failed  to  look  and  observe  the  track  ahead 
of  the  locomotive,  and  negligently  ran  upon  and  over 
Hie  Ifeg  of  appellant. 

Counsel  for  appellee  admit  that  the  general  verdict 
for  the  appellant  was  a  finding  of  all  the  material 
facts  stated  in  the  complaint.  Appellee's  negligence 
and  appellant's  freedom  from  contributory  negligence 
must  therefore  be  taken  as  established,  unless  the  an- 
swers to  the  interrogatories  are  found  to  be  in  irre- 
concilable conflict  with  the  general  verdict.  The  an- 
swers to  interrogatories  show  that,  at  the  time  of  the 
accident,  the  appellant  was  seven  and  one-half  years 
of  age;  that  he  was  a  boy  of  usual  and  ordinary  intel- 
ligence, and  of  average  physical  strength  and  activity, 
for  his  age;  that  he  knew  that  the  track,  at  the  place 
in  question,  was  used  to  run  cars  and  engines  Qver, 
and  had  sufficient  intelligence  to  know  that  engines 
and  cars  were  liable  to  pass  over  the  track,  and  that, 
if  he  remained  on  the  track  and  an  engine  or  car  passed 
over  it,  he  would  be  run  over  and  injured;  that,  just 
before  the  injurj^,  he  was  out  upon  the  track,  playing 
jackstones;  that  he  sat  upon  the  rail  of  the  track  with 
his  feet  between  the  rails,  and  while  so  sitting  fell 
asleep;  that,  when  the  engine  struck  him,  he  was  ly- 
ing with  one  leg  over  the  rail  and  his  body  outside; 
that  the  locality  where  he  was  hurt  was  at  the  cross- 
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ing  of  a  public  highway;  that  the  time  was  between 
seven  and  eight  o'clock,  in  the  evening  (July  12,  1892), 
it  being  still  daylight;  that  neither  the  engineer  nor 
the  fireman,  nor  any  one  else  on  the  engine,  saw  him 
before  he  was  run  over;  that  the  engine  was  at  the 
time  running  forward  at  the  rate  of  ten  miles  per  hour, 
and  the  bell  was  not  ringing;  that  the  engineer  was 
looking  out  ahead,  but  the  fireman  was  not. 

Counsel  for  appellee,  in  seeking  to  uphold  the  judg- 
ment, upon  the  interrogatories,  notwithstanding  the 
general  verdict,  bases  his  defense  of  the  court's  action 
upon  the  contention  that  the  appellant,  at  the  time  of 
his  injury,  was  a  trespasser  upon  appellee's  right  of 
way.  We  are  inclined  to  think  this  contention  is  nn- 
teuable.  The  accident  occurred  in  the  public  highway. 
There  the  appellant  had  the  same  rights  as  the  appel- 
lee. His  right  upon  the  common  crossing  was  equal 
to  that  of  the  appellee,  with  the  sole  exception  that, 
when  both  approached  the  crossing,  appellee  had  the 
prior  right  of  passage  with  its  cars.  Appellant  might 
walk  or  drive  or  play  upon  the  highway,  just  as  he 
pleased,  provided  only,  he  did  not  obstruct  the  pas- 
sage of  others  desiring  to  travel  along  the  same  road. 
The  time  is  not  yet  come  when  American  boys  will  be 
considered  as  trespassers  merely  because  they  go  to 
play  upon  the  streets  or  public  commons.  This  is 
particularly  true  where,  as  in  the  present  case,  the 
population  is  dense,  and  the  children  have  nowhere 
else  to  play,  except  in  close  rooms  or  scanty  yards. 
There  may  be  negligence  in  going  upon  the  highway, 
whether  to  walk,  or  drive,  or  play,  and  whether  the 
person  be  an  adult  or  a  child,  but  there  is  no  trespass. 
One  who  goes  upon  the  highway  must  guard  against 
injury  to  himself,  occasioned  with  or  without  the  fault 
of  others,  who  have  an  equal  right  to  be  upon  the 
same  highway.    He  will  not,  however,  be  a  trespasser, 
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even  if  a  boy,  and  playing  jackstones  on  the  highway. 
See  the  well  considered  case  of  Louisville^  etc.,  R.  W. 
€o.  V.  Sears^  11  Ind.  App.  654,  and  cases  cited,  at  p. 
670.  In  City  of  Indianapolis  v.  Emmelman,  108  Ind. 
530,  one  of  the  cases  cited,  a  child  five  years  of  age, 
playing  in  the  street,  fell  into  an  unguarded  pit.  It 
was  there  said  by  Judge  Mitchell:  "It  [the  pit]  was 
made  in  the  bed  of  a  shallow  stream,  and  left  alone 
unguarded  on  a  July  day,  with  knowledge  that  chil- 
dren were  accustomed  to  play  in  the  vicinity.  The 
city  must  be  hel(^  to  know  that  children  are  attracted 
to  such  a  place  in  July  weather.  They  were  not  in- 
truders." See,  further,  McChiire  v.  Spence,  91  N.  Y. 
303,  at  p.  306. 

While,  therefore,  in  the  case  at  bar,  the  appellant 
and  the  other  boys,  his  companions,  had  an  undoubted 
right  to  go  upon  the  street,  and  while  the  appellee  was 
confessedly  guilty  of  negligence  in  running  its  loco- 
motive through  the  city  at  a  speed  forbidden  by  the 
ordinance,  and  without  ringing  the  bell  of  the  engine, 
as  required  by  the  ordinance,  yet  we  are  persuaded, 
from  the  answers  to  the  interrogatories,  that  the  ap- 
pellant, notwithstanding  his  tender  youth,  was  him- 
self guilty  of  contributory  negligence  in  sitting  upon 
the  rail  of  the  track  and  lying  down  to  sleep  with  his 
leg  across  the  rail.  We  think  he  is  shown  to  have 
had  sufficient  appreciation  of  the  danger  he  thus  in- 
curred. He  was  seven  and  one-half  years  of  age, 
and,  as  the  jury  find,  was  of  ordinary  intelligence 
and  average  strength  and  activity,  for  that  age.  More- 
over, they  find  that  he  had  sufficient  intelligence  to 
know  that  engines  and  cars  were  liable  to  pass  over 
the  rails  where  he  sat,  and  that,  if  they  (Md  so  pass 
along,  he  would  be  run  over  and  injured.  Had  he  been 
standing  on  the  track  when  the  locomotive  was  com- 
ing, he  might  have  thought  he  could  be  quick  enough 
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to  get  off,  or  even  to  run  clear  across  the  track,  before 
he  could  be  caught.  That  might  be  the  natural  re- 
sult of  boyish  presumption  and  inexperience;  and,  if 
he  had  been  injured  in  such  a  case,  we  think  the  com- 
pany, owing  to  its  own  negligence,  would  have  been 
liable.  But  to  sit  upon  the  track  to  play,  and  to  lie 
down  there  to  sleep,  with  one  leg  over  the  rail,  seems 
such  a  reckless  and  foolhardy  act,  that,  as  we  think, 
a  boy  ^ound  to  have  sufficient  intelligence  to  compre- 
hend the  danger  must  be  held  culpable  for  incurring 
it.  We  are  consequently  of  opiniqfi  that  the  court 
was  justified,  from  the  answers  of  the  jury  to  the  in- 
terrogatories submitted  to  them,  in  holding  that  ap- 
pellant was  guilty  of  negligence  contributing  to  his 
own  injury.  The  judgment  is  affirmed. 
McCabe,  J.,  dissents. 

On  Petition  fob  Beheaking. 

Howard,  J. — We  have  given  careful  consideration 
to  the  learned  argument  of  counsel  in  support  of  the 
petition  for  a  rehearing.  Nothing  said,  however,  has 
been  sufficient  to  convince  us  that  the  rule  heretofore 
enforced  by  this  court  in  relation  to  contributory  neg- 
ligence in  injury  cases  should  not  be  maintained* 
There  is  no  doubt,  and  never  has  been,  that,  if  a  per- 
son is  injured  by  the  act  of  another,  the  injured  per- 
son will  thereby  have  a  right  of  action  for  damages, 
even  though  he  was  himself  not  free  from  fault,  pro- 
vided only  the  person  injuring  him  knew  of  his  con- 
dition, and  could,  with  ordinary  care,  have  avoided 
the  injury  complained  of.  In  the  recent  case  of  Lake 
Erie,  etc.,  R.  R.  Co.  v.  Stick,  143  Ind.  449,  it  was  said, 
citing  LoiimviUe,  etc.,  R.  W.  Co.  v.  Phillips,  112  Ind.  69: 
"If  the  employes  see  a  man  bound  to  the  rails  in  time 
to  check  the  train,  they  must  use  reasonable  measures 
to  check  it,  and  not  suffer  it  to  run  upon  the  helpless 
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man."  This  would  be  true,  although  the  man  had  him- 
self been  wholly  at  fault,  even  so  far  as  to  have  caused 
himself  to  be  tied  upon  the  track.  So  it  is  said  in 
Louisville^  etc.j  R.  R.  Co.  v.  East  Tennessee,  etc.,  R.  W. 
Co.,  60  Fed.  993,  cited  by  appellant:  "If,  with  a  knowl- 
edge of  what  the  plaintiff  has  done  or  is  about  to  do, 
the  defendant  can,  by  ordinary  care,  avoid  the  injury 
likely  to  result  therefrom,  and  does  not,  defendant's 
failure  to  avoid  the  injury  is  the  last  link  in  the  chain 
of  causes,  and  is,  in  law,  the  sole  proximate  cause. 
The  conduct  of  plaintiff  is  not,  then,  a  cause,  but  a 
condition  of  the  situation  with  respect  to  which  the 
defendant  has  to  act.  The  principle  is  established  by  a 
long  series  of  cases," — citing  Davies  v.  Mann,  10  Mees. 
&  W.  546,  and  many  other  cases.  The  statement  so 
cited  with  approval  in  appellant's  brief  is  quite  con- 
sistent with  the  rule  established  in  this  State.  If, 
"with  knowledge"  of  the  plaintiff's  condition,  whether 
that  condition  has  been  brought  about  by  plaintiiff's 
fault  or  not,  defendant  can,  by  ordinary  care,  prevent 
the  threatened  injury,  he  must  do  so,  or  Become  liable 
for  the  injury. 

We  think  that  counsel  are  perhaps  right  in  calling 
in  question  the  propriety  of  an  attempted  distinction 
made  by  a  dictum  in  Pennsylvania  Co.  v.  Sinclair,  62 
Ind.  301,  30  Am.  Rep.  185,  between  what  is  there 
called  the  English  doctrine,  illustrated  by  the  case  of 
Davies  v.  Mann,  supra,  and  the  doctrine  accepted  in 
"  this  State.  We  do  not  perceive  any  difference  in  prin- 
ciple between  what  are  called  the  two  doctrines,  how- 
ever difficult  it  may  be  to  apply  the  accepted  rules  of 
the  law  of  negligence  to  particular  cases.  In  every 
case,  one  who  has  himself  contributed  to  his  own  in- 
jury must  suffer  the  consequences  of  his  own  want  of 
due  care,  unless  it  should  appear  that  the  one  injuring 
Vol.  151—38 
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him  knew  of  his  coDdition  in  time  to  have  avoided 
the  injury,  and  could  with  ordinary  care  have  avoided 
it.  To  knowingly  injure  another,  when,  with  ordi- 
nary care,  such  injury  could  be  avoided,  is  not,  how- 
ever, mere  negligence,  but  rather  Wilful  wrongdoing, 
or,  at  least,  such  a  wanton  disregard  of  consequences 
as  amounts  to  wilfulness.  In  some  cases,  we  readily 
admit,  it  may  be  hard  to  draw  the  line  between  sim- 
ple negligence  on  the  one  side  and  wilfulness  or  wan- 
tonness on  the  other.  Carelessness  may  be  so  gross 
as  scarcely  to  be  distinguishable  from  wantonness,  or 
from  a  willingness  to  do  any  act,  no  matter  what  the 
consequences.  But,  in  principle,  the  injury  suffered, 
if  wrongful,  must  always  be  due  either  to  a  willing- 
ness to  do  wrong,  or  to  a  want  of  care  to  avoid  such 
wrong.  The  act  done  is  either  positive  or  negative  in 
its  character;  that  is,  either  wilful  or  negligent.  Con- 
tributory negligence  is  not  a  sufficient  answer  as  to 
wilful  wrongdoing,  but  it  is  as  to  simple  negligence 
or  want  of  ordinary  care. 

In  the  cas^ before  us,  the  injured  boy,  after  playing 
upon  the  railroad  crossing,  sat  upon  the  rail  of  the 
track  and  there  fell  asleep,  and  was  hurt  by  the  pass- 
ing train.  It  was  between  seven  and  eight  o^clock  of 
a  summer  evening,  though  still  daylight.  The  en- 
gineer was  at  the  time  looking  out  ahead,  but  neither 
he  nor  anyone  else  on  the  train  saw  the  boy.  It  is  not 
claimed  that  these  facts  show  any  wilful  injury  on 
the  part  of  the  employes  of  appellee,  or  any  wanton 
disregard  of  plaintiff's  rights,  though  it  is  admitted 
that  the  employes  were  negligent  in  running  the  train 
faster  than  allowed  by  ordinance,  and  without  ring- 
ing the  bell  or  sounding  the  whistle.  Here,  then,  is 
a  case  where  the  injured  person  was  himself  guilty  of 
negligence  contributing  to  his  injury,  and  where  the 
persons  injuring  him  did  not  see  him,  although  the 
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engineer  was  looking  out  ahead,  and  did  not,  of  course, 
know  of  his  condition.  Under  these  circumstances, 
even  accepting  the  authority  of  the  cases  cited  by  ap- 
pellant, there  could  be  no  recovery.  No  wilful  or 
even  wanton  injury  is  shown,  and  the  contributory 
negligence  of  appellant  is  undoubted.  In  a  note  to  East 
Tennessee,  etc.,  R.  if.  Co.  v.  Humphreys,  12  Lea  200,  15 
Am.  &  Eng.  R.  R.  Cas.,  at  p.  472,  the  rule  in  cases  of 
this  kind  is,  as  we  think,  well  stated.  It  is  there  said: 
"The  act  of  falling  asleep  or  being  drunk  and  incapa- 
ble upon  a  railroad  track  is  generally  held  to  be  such 
contributory  negligence  as  will  preclude  recovery  in 
case  of  accident,"  citing  many  cases,  and  adding:  "It 
is  of  course  to  be  understood  that  when  the  servants 
of  the  company  fail  to  exercise  due  care  after  becom- 
ing aware  of  the  plaintiff's  dangerous  position,  the 
company  is  liable  notwithstanding  plaintiff's  contrib- 
utory negligence."  See,  further,  Lafayette,  etc.,  R.  R. 
Co.  V.  Huffman,  28  Ind.  287;  Wright  v.  Brown,  4  Ind. 
96,  58  Am.  Dec.  622;  Summit  Coal  Co.  v.  Shaw,  16  Ind. 
App.  9;  Jeffersonville,  etc.,  R.  R.  Co.  v.  Adams,  43  Ind. 
402;  Conner  v.  Citizens  Street  R.  R.  Co.,  146  Ind.  430; 
Elliott  Railroads,  sections  1251,  1257. 

But  it  is  said  that  as  the  injured  party  in  this  case 
was  at  the  time  but  seven  and  one-half  years  of  age, 
and  as  a  general  verdict  was  returned  iu  his  favor,  it 
follows  conclusively  that  all  the  facts  necessary  to  en- 
title him  to  judgment,  including  the  fact  as  to  his  hav- 
ing sufficient  capacity  to  comprehend  and  realize  the 
danger  incurred  by  him  in  sitting  down  to  play  upon 
the  railroad  track,  were  found  for  him  by  the  jury,  un- 
less it  should  appear  from  answers  to  interrogatories 
that  facts  specially  found  were  in  irreconcilable  con- 
flict with  such  general  verdict.  There  is  no  question 
that  this  is  the  law.  It  is,  however,  shown  in  the  orig- 
inal opinion  that  such  irreconcilable  facts  as  to  the 
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capacity  of  the  injured  boy  were  found  by  the  jury.  The 
jury  found  specially  that  the  boy  was  seven  and  one- 
half  years  old;  that  he  was  "of  usual  and  ordinary  in- 
telligence and  judgment  for  his  age,"  and  "of  ordi- 
nary physical  strength  and  activity  for  his  age;"  that 
he  knew  "that  the  track  at  the  place  where  the  acci- 
dent happened  was  used  to  run  ca^s  and  engines 
over;"  that,  just  before  he  was  hurt,  he  was  playing 
jackstones  upon  the  track,  and  sat  "down  upon  the 
rail  of  the  track  with  his  feet  between  the  rails,"  and 
that  "while  sitting  there  in  that  position  he  fell 
asleep  and  remained  asleep  until  he  was  hurt;"  that, 
when  the  engine  struck  him,  he  was  "lying  with  one 
leg  over  the  rail,  body  off  north  side  of  rail;"  that 
"the  plaintiff  when  he  sat  down  upon  the  track  had 
suflBcient  intelligence  to  know  that  the  track  was 
used  to  run  cars  over,"  and  "that  engines  and  cars 
were  liable  to  pass  over  said  track ;"  and  that  "at  the 
time  he  sat  down  upon  the  track  he  had  sufficient  in- 
telligence to  know  that  if  he  remained  on  the  track 
and  an  engine  or  car  passed  over  it  he  would  be  run 
over  and  injured."  The  capacity  of  the  appellant  to 
comprehend  the  danger  thus  incurred  by  him,  as  so 
found  by  the  jury,  cannot  be  distinguished  from  the 
capacity  of  an  adult  in  the  same  circumstances  which 
would  make  such  adult  chargeable  with  contributory 
negligence.  We  think  it  absolutely  clear  that  the  neg- 
ligent conduct  of  the  appellant,  and  his  full  apprecia- 
tion of  the  possible  consequences  of  such  conduct,  as 
found  by  the  jury,  must  make  him,  as  well  as  any 
other  person,  chargeable  with  negligence  contribut- 
ing to  his  injury.  There  is  therefore  no  room  here  for 
the  application  of  the  rule  laid  down  in  Cindnnatiy 
etc.,  R.  W.  Co.  V.  OrameSy  136  Ind.  39,  and  like  cases, — 
that,  where  it  is  uncertain  whether  the  primary  facts 
found  show  negligence,  the  jury  are  permitted  and 
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required  to  find  as  an  ultimate  fact  whether  the  plain- 
tiff has  or  has  not  exercised  such  care  as  an  ordina- 
rily prudent  person  woul^  have  exercised  under  the 
circumstances.  The  facts  here  found  by  the  jury  dis- 
close beyond  question  that  the  appellant  was  guilty 
of  condupt  showing  him  to  be  chargeable  with  negli- 
gence contributing  to  his  own  injury,  and  that  he  was 
at  the  time  possessed  of  sufficient  intelligence  to 
know  and  appreciate  the  danger  thus  incurred  by  him. 
Neither  can  it  be  that  the  company  could  be  liable 
under  the  circumstances,  as  for  wilful  wrongdoing, 
unless,  indeed,  those  in  charge  of  the  train  knew  that 
the  boy  was  upon  the  track.  But  here,  again,  the  jury 
find  expressly  that  the  engineer  was  ^^ooking  out 
ahead  of  the  engine  at  and  before  the  time  plaintiff 
wa«  run  over;"  and  also  that  neither  "the  engineer 
nor  fireman  nor  anyone  on  the  engine  saw  the  plain- 
tiff before  he  was  run  over."  There  was  therefore  no 
wilful  or  wanton  injury.  Indeed,  none  is  alleged  in 
the  complaint.  But,  as  already  said,  in  order  to  charge 
the  company  with  responsibility,  there  must  have 
been  either  wilfulness  or  wantonness  on  its  part,  or 
else  negligence;  and  in  the  latter  case  the  plaintiff 
must  himself  have  been*  free  from  contributory  negli- 
gence, which,  as  we  have  also  seen,  was  not  the  case. 
Under  any  possible  view,  therefore,  the  appellant 
could  not  recover.    Petition  overruled. 

Dissenting  Opinion. 

McCabe,  J. — After  a  careful  and  painstaking  exam- 
ination of  the  questions  presented  on  the  petition  for 
a  rehearing  in  this  case,  I  find  myself  wholly  unable 
to  agree  with  the  majority  of  the  court  in  holding  that 
the  petition  for  a  rehearing  ought  to  be  overruled.  I 
concur  in  that  part  of  the  original  opinion  holding 
that  the  appellee  railroad  company  was  guilty  of  neg- 
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ligence  in  running  its  engines  at  the  time  and  place  it 
ran  over  appellant's  leg,  and  inflicted  the  injuries 
complained  of,  and  I  also  concur  in  the  original  opin- 
ion in  holding  that  appellant  at  the  time  and  place, 
being  at  and  on  a  highway  crossing  of  the  railroad 
track,  was  not  a  trespasser.  But  I  do  think  this  court 
erred  in  the  original  opinion  in  holding  that  the  ap- 
pellant was  guilty  of  such  contributory  negligence 
as  defeated  his  right  of  recovery. 

The  general  verdict  in  favor  of  appellant  is  a  find- 
ing of  every  material  fact  averred  in  his  complaint. 
Among  such  material  averments  were  the  allegations 
of  defendant's  negligence,  and  the  plaintiff's  freedom 
from  fault  or  contributory  negligence.  OhiOy  etc.y  iJ. 
W.  Co.  V.  Trowbridge,  126  Ind.  391-393;  Rogers  v. 
Leyderij  127  Ind.  50-59;  Town  of  Poseyville  v.  LewiSy 
126  Ind.  80-81.  Now,  unless  the  answers  to  the  inter- 
rogatories are  in  irreconcilable  conflict  with  this  gen- 
eral verdict,  that  plaintiff  was  free  from  contributory 
negligence,  the  general  verdict  must  stand;  that  is,  if 
any  supi)osable  state  of  the  evidence  would  or  could 
show  that  the  answers  to  the  interrogatories  could 
be  true,  and  the  general  finding  that  appellant  was 
free  from  contributory  negligence  was  also  true,  then 
the  general  verdict  must  stand.  Ofcto,  etc.,  R.  W.  Co. 
V.  Trowbridge,  supra;  Toledo,  etc.,  R.  R.  Co.  v. 
Adams,  131  Ind.  38-40;  Town  of  Poseyville  v.  Lewis, 
supra;  Rogers  v.  Leyden,  supra;  Western  Assurance 
Co.  V.  Studebaker,  etc.,  Co.,  124  Ind.  176-179;  AUe- 
mong  v.  Simmons,  124  Ind.  199-204. 

There  are  two  principal  reasons,  why,  in  piy  opinion, 
the  answers  to  the  interrogatories  do  not  conflict  with 
the  finding  in  the  general  verdict  that  the  plaintiff 
was  free  from  contributory  negligence.  The  first  of 
those  reasons  is  that  the  answers  to  the  interrogato- 
ries show  that  the  plaintiff  was  a  boy  of  only  seven 
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and  one-half  years  of  age,  and  fails  to  show  such  ad- 
ditional facts  as  would  make  him  responsible  for  con- 
tributory negligence  on  account  of  his  acts  shown, 
which  would  in  case  of  an  adult  amount  to  contribu- 
tory negligence.  These  answers  further  show  that  he 
was  a  boy  of  usual  and  ordinary  intelligence,  and  of 
average  physical  strength  and  activity  for  his  age; 
that  he  knew  that  the  trdck  at  the  place  in  question 
was  used  to  run  cars  and  engines  over,  and  had  suffi- 
cient intelligence  to  know  that  engines  and  cars  were 
liable  to  pass  o^er  the  track,  and  that  if  he  remained 
on  the  track,  and  an  engine  or  car  passed  over  it,  he 
TTOuld  be  run  over  and  injured;  that  just  before  the 
injury,  he  was  upon  the  track  at  the  highway  crossing, 
playing  jackstones;  that  he  sat  upon  the  rail  of  the 
track  with  his  feet  between  the  rails,  and  while  so 
sitting,  fell  asleep;  that  when  the  engine  struck  him, 
he  was  lying  with  one  leg  over  the  rail  and  his  body 
outside;  that  the  time  was  between  seven  and  eight 
o'clock  in  the  evening  of  July  12,  1892,  it  being  still 
daylight.  While  these  facts  show  that  the  boy  was 
of  usual  and  ordinary  intelligence  for  one  of  his  age, 
it  does  not  show  what  that  degree  of  intelligence  was. 
That  was  a  matter  of  fact,  and  not  a  matter  of  law, 
because  the  law  fixes  no  average  or  ordinary  intelli- 
gence  to  be  possessed  by  all  boys  of  seven  and  one- 
half  years  of  age,  or  any  other  age.  He  may  have  had 
knowledge  that  engines  and  cars  were  liable  to  run 
over  the  track,  and,  if  they  did  so  while  he  was  on 
the  same,  he  would  be  run  over  and  injured.  But 
that  is  certainly  a  different  thing  from  the  possession 
of  prudence  and  the  power  to  appreciate  and  realize 
the  seriousness  of  the  danger  he  incurred. 

In  the  case  of  the  City  of  Pekin  v.  McMahorij  154 
111.,  at  page  154,  39  N.  E.  487,  the  supreme  court  of 
Illinois  said:    "Whether,  as  matter  of  law,  a  child 
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seven  years  old  or  under  that  age,  can  be  justly  held 
,  to  be  incapable  of  negligence,  it  is  not  necessary  to 
decide.  But  where  a  child  has  passed  the  age  of  seven 
years,  as  was  the  case  with  appellee's  deceased  intes- 
tate, we  are  of  the  opinion  that  he  is  bound  to  use  such 
care  as  children  of  his  age,  capacity,  and  intelligence 
are  capable  of  exercising,  and  that  the  question 
whether  he  has  done  so  or  not  should  be  submitted  to 
the  jury."  The  court  cites,  in  support  of  the  foregoing 
proposition,  authorities  to  the  same  effect,  as  follows: 
Chicago,  etc.,  R.  W.  Co.  v.  Wilcox,  138411.  370,  27  N.  E. 
899;  2  Thompson  on  Neg.,  pages  1181,  1182;  Railroad 
Co.  V.  Stout,  n  Wall.  667;  Birge  v.  Gardner,  19  Conn. 
507;  Daley  y.  Norwich,  etc.,  R.  R.  Co.,  26  Conn.  691; 
Union  Stock  Yards,  etc.,  Co.  v.  Rourke,  lOBradw.  474; 
Evansich  v.  Q.  C.  &  S.  F.  R.  W.  Co. ,  67  Tex.  123 ;  Kansas, 
etc.,  R.  W.  Co.  V.  Fiizsimmons,  22  Kan.  686.  The  follow- 
ing cases  are  also  to  the  same  effect  that  the  question 
whether  a  person  of  tender  years,  seven  or  eight  years 
of  age,  has  or  has  not  been  guilty  of  contributory  neg- 
ligence by  failing  to  exercise  ordinary  care,  is  a  ques- 
tion of  fact,  which  must  be  determined  by  the  jury. 
New  York,  etc.,  R.  R.  Co.  v.  Perriguey,  138  Ind.  414; 
Mangam  y.  Brooklyn  R.  R.  Co.,  88  N.  T.  455;  Detroit, 
etc.,  R.  R.  Co.  V.  Van  Steinburg,  17  Mich.  99;  Stone  v. 
Dry  Dock,  etc.,  R.  R.  Co.,  115  N.  Y.  104,  21  N.  E..712; 
Chicago,  etc.,  R.  R.  Co.  v.  Orablin,  38  Neb.  90,  56  N. 
W.  796;  Huff  v  Ames,  16  Neb.  139,  19  N.  W.  623; 
Avey  V.  Oalveston,  etc.,'R.  Wi  Co.,  81  Tex.  243,  16 
S.  W.  1015;  Schmitz  v.  St.  Louis,  etc.,  R.  W.  Co., 
119  Mo.  256,  24  S.  W.  472;  Cent.  R.  R.,  etc.,  Co.  v. 
Rylee,  87  Ga.  491,  13  S.  E.  584;  Western,  etc.,  R.  R. 
Co,  V.  Young,  81  Ga.  397,  7  S.  E.  912;  Moynehan  v. 
Whidden,  143  Mass.  287,  9  N.  E.  645;  Rosenberg  v. 
Durfee,  87  Cal.  546,  26  Pac.  793;  Springfield,  etc.,  R 
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W.  Co.  V.  Welch,  155  lU.  511,  40  N.  E.  1034;  Pierce 
V.  ConnerSy  20  Colo;  178,  37  Pac.  721;  McGuire  v. 
Chicago,  etc,  R.  W.  Co.,  37  Fed.  54;  Swift  v.  Staten 
Island,  etc.,  R.  R.  Co.,  123  N.  Y.  645,  25  N.  E.  378; 
Baker  v.  Flint,  etc.,  R.  R.  Co.,  68  Mich.  90,  35  N.  W. 
536;*  Bostwick  v.  Minneapolis,  etc.,  R.  W.  Co.,  2  N. 
D.  440,  51  N.  W.  781;  Atwood  v.  Bangor,  etc.,  R.  W. 
Co.,  91  Me.  399,  40  Atl.  67;  Baltimore,  etc.,  R.  W. 
Co.  V.  Cooney,  (Md.)  39  Atl.  859;  Adams  v.  Southern 
R.  W.  Co.,  84  Fed.  596;  Louisville,  etc.,  R.  R.  Co.  v. 
Morlay,  86  Fed.  240;  Satinsky  v.  Mist  Brewing  Co. 
(Pa.),  40  Atl,  821.  As  said  in  the  latter  case,  one  for 
a  negligent  injury  to  a  boy  seven  and  one-quarter 
years  of  age:  "When  we  have  considered  them  all  (an- 
swers to  interrogatories),  I  do  not  think  the  case  was 
one  wherein  the  court  should  have  directed  the  ver- 
dict. It  was  still  left  for  the  jury  to  say,  under  proper 
instructions  from  the  court,  whether  or  not  the  evi- 
dence satisfied  them  that  this  lad  had  such  judgment 
and  such  comprehension  as  enabled  him  to  appre- 
ciate the  danger  and  subject  him  to  the  consequences 
of  negligence  if  he  failed  to  use  his  reason  and  sense 
to  avoid  it.  This  question  I  think  clearly  remained 
for  the  jury  to  pass  upon." 

The  jury  passed  upon  the  question  of  the  child's 
negligence  in  the  case  now  under  consideration  in 
their  general  verdict,  finding,  as  we  must  presume 
from  the  evidence,  that  the  boy's  prudence  and  dis- 
cretion, his  appreciation  and  apprehension  of  danger, 
were  not,  in  the  estimation  of  the  jury,  sufficiently 
matured  to  enable  him  to  exercise  judgment  discreet- 
ly, so  as  to  subject  him  to  the  consequences  of  negli- 
gence. At  all  events,  the  answers  to  the  interroga- 
tories fail  to  show  that  his  acts  which  endangered 
him,  under  all  the  circumstances  of  his  tender  age, 
discretion,  power  of  reflection,  forethought,  and  judg- 
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ment  amounted  to  negligence,  and  hence  such  answers 
are  not  inconsistent  with  the  general  verdict  finding 
him  free  from  contributory  negligence.  This  case,  by 
the  authorities  above  cited  (and  I  know  of  none  to  the 
contrary),  belongs  to  the  class  of  cases  where  the  ques- 
tion of  negligence  or  no  negligence  becomes  a  ques- 
tion of  fact  to  be  passed  on  and  determined  by  the 
jury,  and  not  a  conclusion  of  law  to  be  drawn  from 
the  facts  found  by  the  jury;  because  the  question 
whether  a  child  seven  and  one-half  years  of  age  has 
sufficient  experience,  discretion,  and  judgment,  power 
of  forethought  and  reflection,  to  enable  it  to  adequate- 
ly appreciate  danger,  so  as  to  enable  it  to  exercise  cau- 
tion and  prudence  in  guarding  against  such  danger, 
is  a  question  upon  which  one  sensible  impartial  man 
might  infer,  that  such  child  had  a  sufiBciently  ma- 
tured mind  and  judgment  to  make  it  responsible  for 
failure  to  exercise  due  care  for  its  own  safety,  and 
that  due  care  had  not  been  exercised  by  it,  while  an- 
other man  equally  impartial  might  infer  that  the  child 
had  not  suflScient  capacity  to  make  it  responsible  for 
failure  to  exercise  such  care.  In  that  class  of  cases, 
this  court,  by  a  long  line  of  decisions,  has  established 
that  the  jury  must  find  whether,  under  all  the  facts 
and  circumstances  found  by  them,  the  party  whose 
acts  are  in  question  was  guilty  of  negligence  or  not,  as 
a  question  of  fact  Ohio,€tc.,R.  W.  Co.  v.  Collarn,  73  Ind. 
261,  38  Am.  Rep.  134;  Woolery  v.  Louisville j  etc.,  B. 
R.  Co,,  107  Ind.  381;  Smith  v.  Wabash  R.  R.  Co.,  141 
Ind.  92;  Cleveland,  etc.,  R.W.  Co.  v.  Harrington,  131 
Ind.  426;  Shoner  v.  Pennsylvania  Co.,  130  Ind.  170; 
W.  C.  DePauw  Co.  v.  Stubblefield,  132  Ind.  182;  Faris 
V.  Hoherg,  134  Ind.  273;  Cincinnati,  etc.,  R.  W. 
Co.  v.  Grames,  136  Ind.  39;  Cleveland,  etc.,  R.  W. 
Co.  V.  Moneyhun,  146  Ind.  147,  34  L.  R.  A.  141.  The  jury 
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in  the  answers  to  interrogatories,  wholly  fail  to  find  or 
show,  as  a  question  of  fact,  whether  the  plaintiff  was  or 
was  not  guilty  of  contributory  negligence.  This  court, 
in  the  original  opinion,  drew  the  inference,  from  the 
facts  shown  by  the  answers  to  the  interrogatories, 
that  the  child  had  been  guilty  of  contributory  negli- 
gence, thereby  aflBrming  the  action  of  the  trial  court 
in  drawing  such  inference.    But  it  was  the  province 
of  the  jury  to  draw  that  inference,  in  the  absence  of 
which  their  general  verdict  cannot  be  overthrown  by 
the  answers  to  the  interrogatories.    The  second  reason 
why  the  answers  to  the  interrogatories  do  not  con- 
flict with  the  general  verdict  as  to  appellant's  free- 
dom from  contributory  negligence  is  that,  even  though 
the  child  be  held  responsible  and  guilty  of  negligence 
in  falling  asleep  upon  the  railroad  track  with  one  leg 
across  the  rail,  yet  that  negligence  is  shown  by  the 
findings  of  the  jury  to  have  been  antecedent  and  prior 
to  the  established  negligence  of  appellee's  engineer. 
For  300  feet  before  reaching  the  child  thus  sleeping 
on  the  track,  the  engineer  had  a  clear,  unobstructed 
view  of  the  child's  situation  and  peril,  and,  as  the 
findings  show,  could,  by  the  exercise  of  ordinary  care, 
have  avoided  running  his  engine  over  and  crushing 
his  leg.    That  being  the  case,  the  plaintiff's  negligence 
was  not  proximate,  and  not  a  proximate  cause  of  his 
injury,  and  did  not  proximately  contribute  thereto, 
according  to  the  long-established  legal  principles  both 
in  this  country  and  in  England.  The  definition  of  "con- 
tributory negligence"  is  given  in  an  article  on  that 
subject  in  4  Am.  &  Eng.  Ency.  of  Law,  17;  see  same  in 
7  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.),  pp.  371-382,  thus: 
"Contributory  negligence  is  a  want  of  ordinary  care 
upon  the  part  of  a  person  injured  by  the  actionable 
negligence  of  another,  combining  and  concurring  with 
that  negligence,  and  contributing  to  the  injury  as  a 
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proximate  cause  thereof,  without  which  the  injury 
would  not  have  occurred."  The  same  definition  is 
pyen  by  Shearman  &  Redfield  on  Neg.,  section  61; 
Beach  on  Contributory  Neg.,  section  7;  Wharton  Neg., 
sections  300,  323.  The  number  of  adjudicated  cases 
affirming  the  same  definition  is  so  great  that  their  ci- 
tation would  needlessly  extend  this  opinion.  That 
same  article  goes  on  to  apply  the  definition  of  contrib- 
utory negligence  as  follows:  "In  the  application  of 
the  principle  that  the  law  looks  at  the  proximate, 
and  not  the  remote,  cause  of  an  injury,  lies  the  great 
diflBculty  in  the  law  of  contributory  negligence.  No 
general  rule  for  determining  when  causes  are  proxi- 
mate, and  when  remote,  has  yet  been  formulated.  But 
the  principles  that  govern  the  determination  of  the 
question  are  well  settled.  When  it  is  once  established 
that  a  person,  injured  by  the  negligence  of  another, 
has  been  guilty  of  a  want  of  ordinary  care,  it  be- 
comes necessary  to  determine  whether  such  want  of 
ordinary  care  proximately  contributed  to  the  injury, 
as  an.  efficient  cause,  or  only  remotely  as  a  condition 
or  remote  cause  thereof.  If  it  proximately  contrib- 
uted, there  can  be  no  recovery;  but  if  it  was  only  a  re- 
mote cause  or  condition  of  the  injury,  a  recovery  can 
be  had.  A  vvant  of  ordinary  care  may  be  said  to  con- 
tribute proximately  to  an  injury  when  it  is  an  active 
and  efficient  cause  of  the  injury  in  any  degree,  how- 
ever slight,  and  not  the  mere  condition  or  occasion  of 
it.  But  it  is  not  a  proximate  cause  of  the  injury  when 
the  negligence  of  the  person  inflicting  it  is  a  more 
immediate  efficient  cause.  That  is,  when  the  negli- 
gence of  the  person  inflicting  the  injury  is  subsequent 
to,  and  independent  of,  the  carelessness  of  the  person 
injured,  and  ♦  ♦  ♦  the  person  inflicting  the  in- 
jury, would  have  discovered  the  carelessness  of  the 
person  injured  in  time  to  have  avoided  its  effects,  and 
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prevented  injuring  him,  there  is  no  contributory  neg- 
ligence, because  the  fault  of  the  injured  party  be- 
comes remote  in  the  chain  of  causation.  In  such  a 
case,  the  want  of  ordinary  care  on  the  part  of  the  in- 
jured person  is  held  not  a  juridical  cause  of  his  injury, 
but  only  a  condition  of  its  occurrence."  4  Am.  &  Eng. 
Ency.  of  Law,  25,  26,  27,  and  numerous  cases  there 
cited.  Wharton  on  Negligence,  sections  323,  324  and 
325,  states  the  rule  substantially  the  same,  and,  at  the 
conclusion  of  the  latter  section,  uses  the  following 
language:  '^And  no  matter  how  negligent  I  may  have 
been  in  putting  myself  in  a  particular  position,  I  can 
recover  for  injuries  inflicted  on  me  by  a  party  who 
could  have  avoided  injuring  me  by  the  exercise  of  the 
ordinary  care  which,  as  has  been  just  stated,  is  usual 
with  prudent  persons  under  the  circumstances." 
Shearman  &  Redfield  on  Neg.  states  the  rule  substan- 
tially the  same  in  sections  61  and  99.  To  the  same  ef- 
fect is  Beach  on  Contributory  Neg.,  section  34,  and 
cases  there  cited. 

It  will  be  difficult,  if  not  impossible,  to  find  any  ad- 
judicated case  either  in  this  country  or  England  hold- 
ing to  a  contrary  doctrine;  and  the  cases  affirming 
the  rule  as  above  stated  are  so  numerous  that  a  cita- 
tion of  them  would  serve  no  useful  purpose.  Isbell  v. 
New  York,  etc.,  R.  R.  Co.,  27  Conn.  393,  71  Am. 
Dec.  78,is  one  of  them.  That  was  a  suit  by  the  plain- 
tiff against  the  defendant  to  recover  damages  on  ac- 
count of  the  railroad  company  killing  the  plaintiff's 
cattle,  which  he  had  negligently  permitted  to  stray 
onto  the  railroad.  It  is  there  said  that:  "The  defend- 
ants place  their  defense  on  the  doctrine  of  the  books, 
that  where  a  plaintiff  seeks  to  recover  for  the  negli- 
gence of  a  defendant,  it  must  appear  that  the  negli- 
gence of  the  plaintiff  di^  not  essentially  contribute  to 
the  injury — a  doctrine  which  has  long  been  recognized 
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as  a  sound  one  here  and  elsewhere;  ♦  ♦  ♦.  But 
to  this  general  doctrine  there  are  important  qualifica- 
tions, and  this  case  is  claimed  by  the  plaintiff  to  pre- 
sent one  of  them;  or  rather,  in  this  and  kindred  cases, 
it  is  said,  and  we  think  correctly,  that  there  is  an  im- 
portant distinction  to  be  observed,  and  that  great  in- 
justice would  be  done  by  the  indiscriminate  applica- 
tion of  the  rule  of  law  to  which  we  have  referred. 
•  *  *  The  plaintiff  has  not  forfeited  his  cattle  be- 
cause they  have  strayed  away,  but  may  justly  demand 
of  the  defendants  to  conduct  as  the  circumstances  at 
the  moment  require,  doing  no  unnecessary  injury  to 
his  property,  and  carrying  out  the  spirit  of  the  golden 
rule,  which  applied  to  a  case  like  the  present,  is  as 
good  law  as  it  is  sound  morality."  Then  the  court 
quotes  the  celebrated  donkey  case  of  Davies  v.  Mann, 
10  Mees.  &  W.  545.  The  Connecticut  court  then  goes 
on:  "The  same  i*^  held  in  Trow  v.  Vermont  Central 
R.  R.  Co.,  24  Vt  494,  58  Am.  Dec.  191.  The  court 
there  say:  *  Where  the  negligence  of  the  defendant 
is  proximate,  and  that  of  the  plaintiff  remote,  the  ac- 
tion can  then  well  be  sustained,  although  the  plain- 
tiff is  not  entirely  without  fault.  This  seems  now  to 
be  settled  in  England  and  in  this  country.  Therefore 
if  there  be  negligence  on  the  part  of  the  plaintiff,  yet, 
if  at  the  time  when  the  injury  was  committed,  it  might 
have  been  avoided  by  the  defendant  in  the  exercise  of 
reasonable  care  and  diligence,  an  action  will  lie  for 
the  injury.  So  in  this  case,  if  the  plaintiff  were  guilty 
of  negligence  or  even  positive  wrong  in  placing  his 
horse  in  the  highway,  the  defendants  were  bound  to 
the  exercise  of  reasonable  care  and  diligence  in  the 
use  of  their  road  and  management  of  their  train  and 
engine;  and  if  the  injury  arose  from  a  want  of  care 
they  are  liable.'"  The  same  principle  was  applied  in 
Knowles  v.  Crawpion,  55  Conn.  336,  11  Atl.  593,  a  case 
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very  much  like  the  present.  The  plaintiff  stopped 
her  vehicle  in  the  highway,  and  the  defendant,  coming 
lip  behind,  and  attempting  to  go  around,  caught  the 
rim  of  the  plaintiff's  wheel  with  the  hub  of  defend- 
ant's carriage,  and  tipped  up  the  plaintiff's  carriage, 
threw  her  out,  and  caused  the  injury  sued  for.  A  re- 
covery was  upheld  on  the  ground  that  the  contribu- 
tory negligence  was  not  proximate.  Hays  v.  Oaines- 
ville  Street  R.  W.  Co.,  70  Tex.  602,  8  S.  W,  491,  8  Am. 
St.  624,  is  another  case  of  the  same  kind.  The  plain- 
tiff. Hays,  negligently  got  in  front  of  the  defendant's 
street  car,  which  was  being  drawn  by  a  mule;  but  the 
driver  saw  him  in  time  to  have  stopped  the  car  in  time 
to  have  avoided  injuring  the  plaintiff,  but  negligently 
failed  to  do  so,  and  the  plaintiff's  foot  was  crushed. 
It  is  there  said:  "We  are  also  of  the  opinion  that  the 
proposition  announced  in  paragraph  six,  and  repeated 

'  in  paragraph  seven,  of  the  charge,  to  the  effect  that  if 
plaintiff  was  guilty  of  contributory  negligence  he  can- 
not recover  unless  the  car  driver  wilfully  or  intention- 
ally inflicted  the  injury  upon  him  should  not  have  been 

.  given  except  upon  the  theory  that  the  driver  failed 
to  discover  plaintiff's  peril  in  time  to  avoid  injuring 
him  by  the  use  of  such  means  as  a  prudent  and  care- 
ful man  would  have  employed  under  the  same  circum- 
stances; for,  if  the  driver  could  have  thus  avoided  the 
injury  after  discovering  plaintiff's  peril,  his  want  of 
ordinary  care  was  the  proximate  cause  of  it,  and  de- 
fendant would  be  liable  for  damages.  The  reason  why 
a  person  who,  if  guilty  of  contributory  negligence 
contributing  to  his  own  injury,  cannot  recover  is  be- 
cause the  policy  of  the  law  will  not  ordinarily  permit 
one  to  recover  who  is  himself  at  fault;  but  although 
the  negligence  of  such  person  may  contribute  to  his 
own  injury,  yet  if  the  person  inflicting  it  discovers 
the  peril  of  the  other  in  time  by  the  reasonable  exer- 
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cise  of  the  means  at  hand,  to  have  prevented  the  in* 
jury,  the  law  considers  the  failure  to  use  such  means 
as  the  immediate  cause,  and  will  permit  a  recovery, 
notwithstanding  the  injured  party  was  guilty  of  con- 
tributory negligence."  The  same  rule  is  recognized 
and  enforced  in  Hurt  v.  St  Louis,  etc.,  R.  R,  <7o.,  94 
Mo.  255,  7  S.  W.  1,  4  Am.  St.  374;  Troy  v.  Cape  Fear, 
.  etc.,  R.  R.  Co.,  99  N.  C.  298,  6  S.  E.  77,  6  Am.  St.  521; 
Delaware,  etc.,  R.  R.  Co.  v.  Cadow,  120  Pa.  St.  559, 
14  Atl.  450,  6  Am.  St.  730;  Wichita,  etc.,  R.  R.  Co. 
V.  Davis,  87  Kan.  743,  16  Pac.  78,  1  Am.  St.  275; 
Baltimore,  etc.,  R.  R.  Co.  v.  Trainor,  33  Md.  542;  Vir- 
ginia, etc.,  R.  R.  Co.  v.  White,  84  Va.  498,  5  S.  E. 
573,  10  Am.  St.  874;  Deans  v.  Wilmington,  etc.,  R.  R. 
Co.,  107  N.  C.  686,  12  S.  E.  77,  22  Am.  St.  902; 
McDonald  v.  International,  etc.,  R.  W.  Co.,  86  Tex. 
1,  22  S.  W  939,  40  Am.  St.  803;  Zemp  v.  Wilmington, 
etc.,  R.  R.  Co.,  9  Rich.  Law  (S.  C.)  84,  64  Am.  Dec. 
763;  Kerwhdker  v.  Cleveland,  etc.,  R.  R.  Co.,  3  Ohio 
St.  172,  62  Am.  Dec.  246;  Northern  Central  R.  W.  Co. 
V.  State,  31  Md.  357, 100  Am.  Dec.  69;  Vicksburg,  etc., 
R.  R.  Co.  V.  Patton,  31  Miss.  156,  66  Am.  Dec.  652; 
Adams  v.  Wiggins  Ferry  Co.,  27  Mo.  95,  72  Am.  Dec. 
247;  Northern,  etc.,  R.W.  Co.  v.  State,  29  Md.  420,  96 
Am.  Dec.  545;  Kline  v.  Central  Pa^fic  R.  R.  Co.,  37 
Cal.  400,  99  Am.  Dec.  282 ;  Needham  v.  San  Francisco, 
etc.,  R.  R.  Co.,  37  Cal.  409;  Dames  v.  Mann,  lOMees. 
&  W.  545;  Dowell  v.  General  St.  Nav.  Co.,  5  Ell.  & 
Bl.  194,  206;  Tuff  v.  Warman,  6  0.  B.  N.  S.  573;  Rod- 
ley  V.  London,  etc.,  R.  W.  Co.,  1  App.  Gas.  754;  Scott 
V.  Dublin,  etc.,  R.  W.  Co.,  11  Irish  C.  L.  Rep.  377; 
Inland,  etc..  Coasting  Co.  v.  Tolson,  139  U.  S.  551, 
560;  Grand  Trunk  R.  W.  Co.  v.  Ives,  144U.'S.  408; 
Austin  V.  New  Jersey  Steamboat  Co.,  43  N.  Y.  76; 
Trow  V.  Vermont,  etc.,  R.  R.  Co.,  24  Vt.  496;  Wer- 
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ner  v.  Citizens  B.  W.  Co.y  81  Mo.  368;  Welsh  v. 
Jacksofiy  etc.  J  B,  B.  Co,^  81  Mo.  466;  Frick  v.  St. 
LouiSy  etc.,  B.  W.  Co.y  75  Mo.  695,  610;  Chicago 
etc.,  R,  W.  Co.  V.  Ryariy  131  111.  474;  and  many  other 
American  and » English  cases,  too  numerous  to  cite. 
In  Baltimor€y  etc.,  R.  R.  Co.  v.  Trainor,  33  Md.  supra^ 
it  is  said:  "By  ^proximate  cause'  is  intended  an  act 
which  directly  produced,  or  concurred  directly  in  pro- 
ducing, the  injury.  By  'remote  cause'  is  intended 
that  which  may  have  happened,  and  yet  no  injury 
have  occurred,  notwithstanding  that  no  injury  could 
have  occurred,  if  it  had  not  happened.  No  man 
would  ever  have  been  killed  on  a  railway,  if  he  had 
n^ver  have  gone  on  or  near  the  track.  But  if  a  man 
does,  imprudently  and  incautiously,  go  on  a  railroad 
track,  and  is  killed  or  injured  by  a  train  of  cars,  the 
company  is  responsible,  unless  it  has  used  reason- 
able care  and  caution  to  avert  it,  provided  the  circum- 
stances were  not  such  when  the  party  went  on  the 
track  as  to  threaten  direct  injury,  and  provided  that 
being  on  the  track  he  did  nothing,  positive  or  nega- 
tive, to  contribute  to  the  immediate  injury."  The  il- 
lustration in  this  quotation  from  the  Maryland  case 
is  about  the  aptest  of  all  the  illustrations  as  to  what 
is  proximate  cause  and  what  is  remote  cause.  The 
plaintifiF's  act  in  the  present  case  in  going  onto  and 
falling  asleep  upon  the  railroad  track  may  have  hap- 
pened a  half-dozen  times,  and  yet  no  injury  have  oc- 
currred,  notwithstanding  no  injury  could  have  hap- 
pened if  he  had  never  done  so.  Therefore,  if  negli- 
gence it  was,  for  him  to  have  done  so,  it  was  not  a 
proximate  cause  of,  nor  did  it  proximately  contrib- 
ute to  his  injury,  but  was  only  a  condition  or  remote 
cause  of  such  injury.  The  findings  of  the  jury  clearly 
show  that  the  driver  of  the  engine  was  in  plain  view 
Vol.  151—89 
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of  the  appellant  in  ample  time  to  have  avoided  the 
injury  by  the  exercise  of  ordinary  care  by  stopping 
the  engine.  Therefore,  under  the  unbroken  current 
of  authority,  wherever  the  English  common  law  pre- 
vails, already  alluded  to  above,  the  appellee's  en- 
gineer having  knowledge  of  the  appellant's  antece- 
dent negligence,  and  his  perilous  situation  caused 
thereby,  before  the  engineer  did  the  negligent  act 
causing  the  appellant's  injury,  that  act  became  the 
sole  proximate  cause  of  appellant's  injury,  and  ap- 
pellant's antecedent  negligence  became  the  remote 
cause  or  a  mere  condition  of  such  injury;  that  is,  after 
the  engineer  came  in  plain  view,  as  he  did,  of  appel- 
lant's antecedent  negligence,  and  peril  caused  there- 
by, in  time  to  have  avoided  the  injury  in  the  exercise 
of  ordinary  care,  then  whether  appellant  was  to  be 
injured  or  not  depended  wholly  and  solely  on  whether 
appellee's  engine  driver  exercised  such  ordinary  care; 
and,  as  he  failed  to  do  so,  such  failure  was  the  sole 
proximate  cause  of  appellant's  injury,  and  appellant's 
act,  if  negligence,  was  a  mere  remote  cause  or  condi- 
tion of  his  injury. 

From  this  conclusion  there  seems,  to  my  mind,  ab- 
solutely no  logical  or  moral  escape,  unless  the  au- 
thorities I  have  cited  do  not  declare  the  law  as  it  is 
in  this  State.  It  is  said  that,  while  these  authori- 
ties express  the  law  as  it  is  in  other  courts  of  last  re- 
sort, that  such  rule  has  been  expressly  rejected,  and 
the  contrary  rule  has  been  adopted,  in  this  State,  by 
this  court.  Should  that  prove  to  be  so,  I  should  re- 
spectfully bow  to  the  authority  of  this  court,  though 
not  without  much  regret  at  finding  the  court  commit- 
ted to  a  rule  so  fraught  with  injustice.  To  the  claim 
that  this  court  is  committed  to  a  doctrine  contrary 
to  the  current  authority  elsewhere  on  this  subject,  I 
have  given  much  patient,  and,  as  I  trust,  impartial. 
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consideration ;  and  I  have  reached  the  conclusion  that 
no  greater  mistake  could  be  well  made  than  the  sup- 
position that  this  court  is  committed  to  the  opposite 
rule  from  that  for  which  I  contend,  and  which  pre- 
vails in  other  states  on  the  question  before  us.  The 
principal  case  supposed  to  have  committed  this  court 
to  the  opposite  doctrine  is  the  Pennsylvania  Co.  v.  Sin- 
clair,  62  Ind.  301,  30  Am.  Rep.  185.  There  is  language 
used  in  that  case  wjiich,  if  it  had  not  been,  as  I  think, 
purely  obiter  dictum,  would  justify  the  claim  made 
that  it  commits  this  court  to  the  opposite  doctrine. 
But  there  was  no  question  involved  in  that  case  call- 
ing for  such  a  remark.  The  suit  was  for  damages  for 
killing  appellee's  intestate  by  a  passing  train;  and 
the  case  was  decided  in  this  court  on  the  evidence. 
The  evidence  showed  that  the  appellant's  train  was 
running  through  the  city  of  Fort  Wayne  at  a  high 
rate  of  speed,  sufficient  to  make  the  company  guilty 
of  negligence;  and,  as  it  neared  the  street  crossing 
where  deceased  was  about  to  cross,  it  gave  the  usual 
alarm  of  bell  and  whistle,  and  though  it  was  in  broad 
daylight,  about  2  o'clock  in  the  afternoon,  the  ap- 
proaching train  in  plain  view  and  hearing  of  the  dece- 
dent, and  he  being  possessed  of  good  eyesight,  hear- 
ing, and  all  his  faculties,  and  could,  and  doubtless 
did,  hear  the  signals  and  the  noise  of  the  train,  yet 
he  paid  no  attention  thereto,  and  stepped  on  the  track 
at  the  street  crossing,  just  immediately  in  front  of 
the  moving  engine.  There  was  no  claim  made  that 
those  in  charge  of  the  train  had  any  reason  to  appre- 
hend that  the  decedent  could  not  both  see  and  hear, 
or  that  he  would  not  use  these  faculties  to  prevent 
him  from  stepping  onto  the  track  in  front  of  the  en- 
gine, or  that  the  company  was  liable  because  it  did 
not  stop  the  train  in  time  to  avoid  the  injury,  or  that, 
by  the  exercise  of  ordinary  care,  its  servants  could 
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have  done  so.  So  that  there  was  nothing  in  the  plead- 
ing or  evidence  calling  for  the  obiter  dictum  remark 
made  by  the  learned  justice  delivering  the  opinion. 
It  was  as  follows :  "We  are  aware  that  there  is  a  line 
of  decisions  establishing  what  is  known  as  the  Eng- 
lish doctrine,  to  the  effect  that  the  plaintiff  may  re- 
cover, notwithstanding  his  own  negligence  exposed 
him  to  the  risk  of  injury,  if  the  defendant,  after  be- 
coming aware  of  the  plaintiff's  danger,  could,  by  the 
exercise  of  ordinary  care  and  diligence,  have  avoided 
injuring  him.  Radley  v.  The  Directors  L.  d  N.  W.  R. 
W.  Co.,  18  English  Reports  with  Moak's  Notes  37; 
Shearman  &  Redfield,  Negligence,  section  36;  Whar- 
ton Negligence,  section  388.  But  we  do  not  feel  justi- 
fied in  disturbing  what  has  been  long  accepted  in  this 
State  as  the  better  doctrine,  after  much  discussion 
and  consideration." 

It  is  not,  and  was  not,  true  that  the  contrary  doc- 
trine had  "been  long  accepted  in  this  State  as  the  bet- 
ter doctrine  after  much  discussion  and  consider- 
ation." There  was  not  a  single  case  in  this  court  up 
to  that  time  either  expressly  or  by  implication  hold-, 
ing  that  the  contrary  was  the  better  doctrine;  nor  is 
the  doctrine  known  as  the  English  doctrine.  Turn- 
ing to  the  section  of  Shearman  &  Redfield  on  Neg- 
ligence cited  in  support  of  the  assertion  that  it  is 
known  as  the  English  doctrine,  I  find  that  it  does  not 
state  that  it  is  known  as  the  English  doctrine;  nor 
is  any  such  statement  found  in  the  entire  work  that 
I  have  been  able  to  find.  Wharton  on  Neg.,  section 
388,  is  also  cited  as  authority  for  the  statement.  Turn- 
ing to  that  section  in  Wharton,  I  find  it  states  the 
doctrine  just  as  it  is  stated  in  the  other  section  of 
Wharton,  I  have  already  cited  above,  and  substantially 
as  the  other  authorities  I  have  cited  above,  but  not  a 
word  about  it  being  known  as  the  English  doctrine. 
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On  the  contrary,  it  cites  a  long  list  of  American  de- 
cisions holding  that  doctrine.  Among  them  are  the 
New  York  court  of  appeals,  New  Jersey  equity,  the 
supreme  court  of  Pennsylvania,  Illinois,  Iowa,  Mis- 
souri, supreme  court  of  the  United  States,  Connecti- 
cut, Ohio,  Maryland,  Wisconsin,  Georgia,  and  other 
states,  and  but  one  English  decision.  And  last,  but 
not  least,  it  cites  the  Supreme  Court  of  Indiana,  as 
holding  to  the  doctrine  which  the  learned  judge  deliv- 
ering the  opinion  we  are  reviewing  denominates  the 
English  doctrine,  and  which  he,  in  substance,  stated 
had  been  rejected  in  Indiana  after  much  discussion 
and  consideration  for  what  he  calls  the  better  doc- 
trine. The  case  thus  cited  by  Wharton  in  support  of 
the  section  cited  in  the  dictum  is  IndianapoliSy  etc.^ 
R.  R.  Co.  V.  Caldwell,  9  Ind.  397.  That  was  a  suit  by 
Caldwell  against  the  railroad  company  to  recover 
damages  for  negligently  killing  his  cattle.  Caldwell  re- 
covered in  the  trial  court,  and  the  company  appealed, 
and  sought  to  defeat  the  recovery,  on  the  ground  that 
Caldwell  was  guilty  of  contributory  negligence  in 
permitting  his  cattle  to  run  at  large  in- the  vicinity 
of  the  railroad.  It  was  held  that  the  common  law 
was  in  force  in  this  State  upon  the  subject,  and  re- 
quired the  owner  of  cattle  to  keep  them  inclosed  on 
his  own  land,  in  the  absence  of  proof  of  an  order  of 
the  board  of  commissioners  of  the  county  permitting 
them  to  run  at  large.  So  that  it  was  held  by  this 
court  in  that  case  that  the  plaintiflf  was  guilty  of  neg- 
ligence in  so  permitting  his  cattle  to  run  at  large.  It 
was  there  said:  "This  case,  then,  will  be  decided 
in  accordance  with  the  previous  rulings  of  this  court 
in  like  cases;  which  are:  1.  That  where  an  injury 
happens  to  a  party  proximately  through  his  own 
wrong  he  cannot  recover  for  it.  But  2.  That  where 
such  injury  happens  by  the  proximate  wrong  of  an- 
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other,  he  shall,  be  liable  for  it,  even  though  the  re- 
mote negligence  of  the  injured  party  may  have  contrib- 
uted to  produce  it.  *  *  *  [citing]  WriglU  v.  Brown,  4 
Ind.  95.  This  principle  runs  through  every  branch 
of  the  law."  This  court  held  that,  notwithstanding 
CaldwelPs  antecedent  contributory  negligence  in  suf- 
fering his  cattle  to  run  at  large  in  the  vicinity  of  the 
railroad,  he  had  a  right  to  recover  for  the  negligence 
of  the  railroad  company  in  killing  his  cattle,  and  af- 
firmed the  judgment. 

This  does  not  look  like  this  court  had  at  that  time 
accepted  as  the  better  doctrine  that  contributory  neg- 
ligence on  the  part  of  the  plaintiff  would  in  all  cases 
defeat  his  action  for  the  defendant's  negligence, 
whether  plaintiff's  negligence  was  proximate  or  not. 
The  case  of  Wright  v.  Brown^  supra^  cited  in  Indian- 
apoliSf  etCyR.R,  Co.  v.  Caldwell^  supra,  was  a  case  where 
the  owner  of  a  flatboat  sued  Wright  and  others,  own- 
ers of  the  steamboat  Wisconsin,  for  negligently  run- 
ning too  fast  and  too  close  to  plaintiff's  flatboat,  laden 
with  a  cargo  of  goods  insecurely  and  carelessly 
moored  to  the  wharf  at  Madison,  on  the  Ohio  river, 
by  which  it  was  sunk,  and,  with  its  cargo,  destroyed. 
The  right  of  recovery  was  upheld,  notwithstanding 
the  plaintiff's  antecedent  negligence  in  mooring  his 
boat.  In  passing  judgment  upon  the  case,  this  court 
there  said:  "At  common  law,  however,  the  general 
principle  is  that  a  party  cannot  recover  anything  for 
an  injury  which  his  own  fault  directly  contributes  to 
produce.  Halderman  v.  Beckicith,  4  McLean  286;  Strtmt 
V.  Fostery  1  How.  U.  S.  89.  But  there  is  a  class  of 
cases  establishing  this  doctrine,  that  where  the 
wrongful  act  immediately  causing  the  injury,  is  the 
work,  and  through  the  fault  of  one  party  alone,  he 
shall  be  liable  for  it,  even  though  the  damage  such 
act  occasioned  may  be  increased  or  entirely  result 
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through  some  previous  neglect  of  the  other  party  in 
respect  to  the  thing  injured;  and  especially,  if  the 
party  committing  such  wrongful  act  knows,  at  the 
time,  of  the  previous  neglect  of  the  opposite  party." 
Then  the  court  goes  on  to  quote  the  celebrated  Eng- 
lish donkey  case  of  Davies  v.  Manriy  io  Meeaon  &  Wels- 
by,  supray  with  full  approval,  and  the  citation  of  nu- 
merous American  cases  declaring  the  same  doctrine, 
winding  up  in  upholding  the  plaintiff's  recovery  not- 
withstanding his  antecedent  contributory  negligence, 
and  affirmed  the  judgment.  But  that  is  not  all.  In 
the  following  cases  the  question  was  squarely  pre- 
sented and  unequivocally  decided  by  this  court  ad- 
judging the  law  to  be  as  in  the  other  cases  cited. 
Wright  v.  Oaffy  6  Ind.  416-420;  EvansvillCy  eto.y  R.  R. 
Co.  V.  Hiatty  17  Ind.  102;  IndianapoliSy  etc.y  R.  R.  Co. 
V.  Wrighty  22  Ind.  376-382;  Neal  v.  Scott,  25  Ind.  440. 
And  the  same  was  directly  adjudged  to  be  the  law 
in  the  Appellate  Court  in  the  Indiana  Stone  Co.  v.  Stew- 
arty  7  Ind.  App.  568-566,  567;  Summit  Coal  Co.  v,  ShaWy 
16  Ind.  App.  9.  This  shows  that  the  learned  justice 
delivering  the  Opinion  in  the  Sinclair  case  gravely 
erred  in  his  obiter  dictum  by  overlooking  the  Indiana 
cases  cited  above,  because  at  that  very  time  this  court 
had  established  the  exact  opposite  doctrine  to  that 
which  he  said  it  had,  and  which  he  denominated  the 
better  doctrine;  and  no  such  doctrine  as  he  denomi- 
nates the  better  doctrine  had  ever  up  to  that  time  been 
declared  or  adjudged  by  this  court  to  be  the  law.  It 
has  been  so  often  decided  by  this  court  that  the  lan- 
guage used  in  the  opinion  is  always  to  be  restricted 
to  the  case  before  the  court,  and  is  authority  only  to 
that  extent,  and  that  it  is  only  the  points  arising  in 
the  case  and  that  are  decided  that  are  deemed  as  au- 
thority, that  I  scarcely  need  cite  the  decisions.  iMCOrS 
V.  Boardy  etc.,   44  Ind.    524.      Therefore    the    dictum 
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quoted  from  the  Sinclair  case  is  no  authority  what- 
ever. Hence  the  law  as  declared  in  the  six  early  cases 
in  this  court  I  have  quoted  from  and  cited  has  been 
the  law  for  forty  years  in  this  State,  in  harmony  with 
the  uniform  current  pf  authority  elsewhere,  unless 
this  court  has  since  either  directly  or  indirectly  over- 
ruled those  cases. 

I  am  told  that  this  court  has  established  a  different 
rule  in  a  later  case  than  any  of  those  to  which  I  have 
referred,  and  that  case  is  Evans  v.  Adams  Express  Co., 
122  Ind.  362.  It  is  true  that  was  a  suit  by  Evans 
against  the  express  company  for  the  negligence  of  the 
driver  of  its  express  wagon  in  driving  the  same 
against  Evans  while  he  was  standing  out  in  the  street, 
devoted  to  the  use  of  vehicles  and  horses.  It  is  true 
that  a  recovery  was  denied  in  that  case  in  the  trial 
court  on  the  ground  of  the  plaintiff's  contributory 
negligence,  which  was  affirmed  in  this  court.  The 
facts  there  were  that  the  collision  occurred  after 
dark,  in  one  of  the  streets  in  Princeton.  The  plaintiff 
was  standing  and  talking  with  two  other  men,  about 
eight  feet  from  the  curb,  near  the  margin  of  the 
traveled  track  over  which  horses  and  vehicles  were 
accustomed  to  pass,  there  being,  however,  about 
thirty  feet  of  space  in  the  street  over  which  horses 
and  wagons  might  have  been  driven  without  coming 
in  contact  with  the  plaintiff.  It  was  not  so  dark  but 
that  persons  standing,  or  a  horse  and  vehicle  ap- 
proaching, on  the  street,  could  be  seen.  The  boy  driv- 
ing the  express  wagon  having  another  boy  in  the 
driver's  seat  with  him,  and,  within  about  twelve  feet 
of  the  place  where  the  plaintiff  and  his  friends  were 
standing,  observed  them.  Seeing  two  of  them  move 
out  of  the  way,  and  his  attention  being  attracted  in 
another  direction,  he  did  not  afterwards  see  the  plain- 
tiff until  the  wagon  wheel  struck  and  threw  him  to 
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the  ground,  inflicting  painful  injuries  on  his  person. 
The  jury  found,  in  answer  to  special  interrogatories, 
that  the  plaintiff  was  not  in  the  exercise  of  ordinary 
care  when  he  was  injured.  That  finding  was  upheld 
by  the  trial  court,  and  by  this  court  on  appeal.  The 
driver,  though  negligent,  in  failing  to  see  the  plain- 
tiff in  time,  made  the  negligence  of  the  two  persons 
concurrent,  and  hence  the  negligence  of  each  was  a 
proximate  cause  of  the  injury.  The  attempt  was  made 
to  have  this  court  adjudge  that,  as  the  negligence  of 
the  plaintiff  was  antecedent  to  that  of  the  express 
drivers,  that  the  plaintiff's  negligence  was  not  prox- 
imate, and  hence  did  not  proximately  contribute  to 
his  injury.  This  court  decided  the  question  thus  pre- 
sented, and,  in  doing  so,  squarely  and  unequivocally 
adjudged  the  law  to  be  as  laid  down  in  the  six  cases 
cited  above,  Wright  v.  Brown;  Wright  v.  Oaff;  Evans- 
villCf  etc.  J  R.  R.  Co.  v.  Uiatt;  Indianapolis y  etc.^  R.  R. 
Co.  V.  Caldwell;  Indianapolis^  etc.,  R.  R.  Co.  v.  Wright^ 
and  Neal  v.  Scott,  supra,  in  the  following  language: 
**We  quite  agree  that  if  the  driver  of  the  express 
wagon  saw  the  appellant  standing  in  the  street, 
it  was  his  duty  to  turn  out  and  not  drive  his  wagon 
upon  him,  and  if  the  facts  presented  a  case  in 
which  it  appeared  that  the  driver,  after  seeing  the  ap- 
pellant, had  any  reasonable  ground  to  apprehend  that 
he  was  not  aware  of  the  approaching  wagon,  and  was 
unconscious  of  the  danger  that  was  imminent,  a  recov- 
ery would  have  been  justified  notwithstanding  the  an- 
tecedent negligence  of  the  appellant.  Cincinnati,  etc., 
R.  W.  Co.  V.  Long,  112  Ind.  166;  Indianapolis,  etc.,  R. 
W.  Co.  V.  Pitzer,  109  Ind.  179;  Shearman  &  Redfield 
Neg.  (4th  ed.),  section  61.  One  whose  negligence  has 
contributed  to  an  accident  from  which  he  has  sus- 
tained injury,  will  not  be  debarred  the  right  to  re- 
cover if  the  defendant,  after  having  discovered  his 
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peril,  having  also  reasonable  ground  to  believe  him 
unconscious  of  danger,  or  unable  to  avoid  it,  might 
himself,  by  the  exercise  of  ordinary  diligence,  have 
prevented  the  mischief  which  followed.  The  ground 
upon  which  a  plaintiff  may  recover  notwithstanding 
his  own  negligence,  is,  that  the  defendant  after  be- 
coming aware  of  the  danger  to  which  the  plaintiff 
was  exposed,  failed  to  use  a  proper  degree  of  care  to 
avoid  injuring  him,''  But  this  court  held  that,  be- 
cause the  express  driver  did  not  see  the  plaintiff  in 
time  to  avoid  injuring  him,  that  made  the  negligence 
of  both  parties  concurrent  or  proximate,  and  the  case 
to  fall  within  the  general  rule  that  the  plaintiff's 
proximate  contributory  negligence  will  defeat  a  re- 
covery by  him.  Thus,  we  find  it  to  be  distinctly  ad- 
judged to  be  the  law  in  that  case  that  there  may  be 
a  recovery  by  the  plaintiff,  notwithstanding  his  own 
antecedent  negligence,  if  the  defendant  discovered 
such  antecedent  negligence  in  time  to  enable  him,  in 
the  exercise  of  ordinary  care,  to  avoid  injuring  the 
plaintiff,  precisely  as  it  had  been  adjudged  thirty-six 
years  before  by  this  court,  in  Wright  v.  Browrty  supra. 
As  indicating  that  the  court  so  intended  to  adjudge 
in  the  Evans  case,  I  turn  to  the  section  of  Shearman 
&  Redfield  on  negligence  involved  in  the  citation 
quoted,  and  find  the  following  language  used:  ^^Sec- 
tion  99.  It  is  now  perfectly  well  settled  that  the 
plaintiff  may  recover  damages  for  an  injury  caused 
by  the  defendant's  negligence,  notwithstanding  the 
plaintiff's  own  negligence  exposed  him  to  the  risk  of 
injury,  if  such  injury  was  more  immediately  caused 
by  the  defendant's  omission,  after  becoming  aware 
of  the  plaintiff's  danger,  to  use  ordinary  care  for  the 
purpose  of  avoiding  injury  to  him.  We  know  of  no 
court  of  last  resort  in  which  this  rule  is  any  longer 
disputed;  although  the  same  rule,  in  substance,  but 
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inaccurately  stated,  has  been  made  the  subject  of 
strenuous  controversy."  Thus,  we  see  that  this  court 
is  as  thoroughly  committed  to  the  doctrine  for  which 
1  contend  as  it  well  can  be,  notwithstanding  the  re- 
marks in  the  Sinclair  case,  supra.  But  that  is  not  all. 
This  court  has  not  only  not  accepted  the  contrary 
doctrine  at  all,  but  has  in  many  other  cases 
expressly  recognized  and  upheld  the  rule  laid  down 
in  the  Indiana  cases  I  have  referred  to.  For  instance, 
that  rule  is  expressly  recognized  in  Pittsburg^  etc.y  R. 
/?.  Co.  V.  KarnSj  13  Ind.  87.  And  such  rule  is  expressly 
recognized  in  Louisville,  etc.,  R.  W.  Co.  v.  Bryan,  107 
Ind.,  at  page  53,  in  the  following  language:  "Where 
one  person  negligently  comes  into  a  situation  of  peril, 
before  another  can  be  held  liable  for  an  injury  to  him, 
it  must  appear  that  the  latter  had  knowledge'  of  his 
situation  in  time  to  have  prevented  the  injury.  Or  it 
must  appear  that  the  injurious  act  or  omission  was 
by  design."  The  rule  was  expressly  recognized  in 
Pennsylvania  Co.  v.  Myers,  Admx.,  136  Ind.,  at  page 
261,  by  the  use  of  the  identical  language.  And 
the  rule  has  been  indirectly  recognized  by  this 
court  and  the  Appellate  Court  in  holding  that  the 
plaintiff's  contributory  negligence  cannot  defeat  his 
recovery,  unless  it  was  a  proximate  cause  of  his  in 
jury,  in  the  following  cases.  Korraday  v.  Lake  Shore 
etc.,  R.  W.  Co.,  131  Ind.,  at  page  264;  Matchett  v.  Cin 
cinnaii,  etc.,  R.  W.  Co.,  132  Ind.,  at  page  841;  Evans 
ville,  etc.,  R.  R.  Co.  y.  Krapf,  Admr.,  143  Ind.,  pp.  665 
666;  Nobksville  Oas,  etc.,  Co.  v.  Teter,  1  Ind.  App,  at 
page  327.  And  these  cases,  expressly  or  impliedly 
holding  that  the  plaintiff's  contributory  negligence 
cannot  exonerate  the  defendant's  negligence  unless 
the  plaintiff's  negligence  was  a  proximate  cause  of 
his  injury,  must  be  construed  and  understood  in 
the  light  of  the  unbroken  current  of  authority  as  to 
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what  is  proximate  cause,  both  in  this  court  and  else- 
where. That  current  of  authority  is  perfectly  har- 
monious with  the  definition  of  proximate  cause  al- 
ready stated  above;  and  I  have  been  wholly  unable 
to  find  a  single  case  in  either  of  the  two  courts  of 
last  resort  in  this  State .  asserting  a  contrary  rule, 
except  the  obiter  dictum  in  the  Sinclair  case,  suprcu 

But  it  is  said  that  Terre  Haute,  etc.^  R.  R.  Co.  v. 
Graham,  95  Ind.  286,  48  Am.  Eep.  719,  holds  the  con- 
trary rule.  But  an  examination  of  that  case  will  de- 
monstrate that  that  is  a  grave  mistake.  There  were 
no  facts  or  pleadings  in  that  case  calling  for  a  de- 
cision on  such  a  question.  It  is  a  plain  case  of  a 
jilaintiff  walking  on  a  railroad  track  in  broad  day- 
light, in  the  same  direction  that  the  train  was  going; 
and,  though  the  engineer  gave  the  usual  signals  of 
warning,  the  plaintiff  being  possessed  of  good  eye- 
sight and  hearing,  could  have  both  seen  and  heard  the 
train;  yet  he  heedlessly  walked  on  until  the  train 
overtook,  struck,  and  injured  him.  There  were  two 
reasons  why  the  company  was  adjudged  not  liable, 
independently  of  plaintiff's  negligence;  and  they  are 
that  the  engineer  had  a  right  to  presume  that  the 
plaintiff  would  step  off  the  track  before  being  struck, 
and,  when  the  engineer  found  that  he  would  not,  it 
was  impossible  to  stop  the  train  in  time  to  avoid  in- 
juring him.  like  the  Sinclair  case,  there  was  nothing 
in  the  case  calling  for  the  determination  of  the  rule 
I  am  contending  for.  In  quoting  from  the  Sinclair 
case,  supra,  on  the  subject  of  the  difference  between 
gross  negligence  and  wilfulness,  the  obiter  dictum  in 
that  case  already  quoted  above  is  also  quoted  in  the 
Graham  case,  supra;  but  there  is  not  a  word  in  the 
latter  case  attempting  to  apply  the  dictum  to  any  part 
of  the  case,  for  there  is  no  point  decided  in  the  case 
to  which  it  is  applicable.    So,  that  case  furnishes  no 
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authority  for  the  principle  asserted  in  the  dictum.  I 
am  also  told  that  the  Indianapolis,  etc.,  R.  R.  Co.  v. 
McClaren,  Admr.,  62  Ind.  301,  holds  the  same  rule  as 
stated  in  the  dictum  in  the  Sinclair  case,  supra.  But 
that  is  a  serious  mistake.  That  was  a  case  in  its  facts 
much  like  the  Graham  case,  supra,  except  that  it  con- 
tains no  such  dictum  as  is  quoted  in  the  Graham  case; 
and,  except  that,  U  was  conceded  by  the  plaintiff  in 
that  case  that  his  contributory  negligence  would  pre- 
clude his  recovery,  unless  the  facts  showed  that  those 
in  charge  of  the  train  ran  it  against  him  wilfully  and 
purposely.  The  facts  being  as  they  were  in  the  Gra- 
ham case,  supra,  it  was  held  that  they  did  not  show 
a  wilful  and  intentional  killing.  But  there  was  no 
holding  either  pro  or  con  as  to  the  rule  I  am  dis- 
cussing. 

I  therefore,  with  profound  deference  for  the  opin- 
ion of  the  majority  of  my  brothers,  feel  deeply  im- 
pressed with  the  belief  that  there  is  no  logical  or 
moral  escape  from  the  conclusion  that  the  rule  is  well 
established,  and  has  been  for  over  forty  years,  in  this 
State,  that  a  plaintiff  may  recover  for  a  negligent  in- 
jury, notwithstanding  his  own  antecedent  negligence, 
provided  the  defendant  discovered  such  antecedent 
negligence  in  time  to  have  avoided  injuring  the  plain- 
tiff by  the  use  of  ordinary  care,  and  that  such  rule,  in 
the  language  of  Shearman  &  Redfield,  is  no  longer 
disputed  in  any  court  of  last  resort.  I  therefore  sin- 
cerely deplore  the  departure  therefrom,  not  only  be- 
cause it  unsettles  a  long  established  rule,  but  because 
the  rule  commends  itself  to  the  dictates  of  an  en- 
lightened sense  of  justice,  and  the  contrary  rule  is 
harsh,  unjust,  and  cruel. 

But  it  is  said  the  answers  to  the  interrogatories 
show  that  the  engineer  did  not  discover  the  perilous 
situation  of  the  sleeping  boy  on  the  track  until  the 
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engine  ran  onto  him,  and  inflicted  the  injury,  and 
hence  it  is  claimed  the  rule  I  have  been  discussing  has 
no  application  to  the  case.  It  is  true  those  answers 
show  that  neither  the  engineer  nor  fireman  saw  the 
plaintiff  before  he  was  run  over  and  injured  by  their 
engine.  But  the  findings  of  the  jury  also  show  that 
it  was  daylight,  and  in  a  populous  city,  approaching  a 
crossing,  where  children  were  liable  to  be,  and  that 
the  sleeping  child  w^as  in  plain  view  from  the  engine 
for  a  distance  of  300  feet  before  it  reached  him,  and 
could  have  been  seen  by  the  engineer  and  fireman  if 
they  had  looked.  It  has  long  been  established  law  in 
this  court  that  a  railroad  track  is  an  indication  of 
danger,  and  where  one  attempts  to  go  upon  or  cross 
the  same,  he  must  listen  for  signals,  notice  signs  put 
up  as  warnings,  and  look  attentively  up  and  down 
the  track,  in  order  to  his  freedom  from  negligence. 
Mann  v.  Belt  R,  JR.,  efc.,  Co.,  128  Ind.  138;  Hathaway 
V.  Toledo^  etc.^  B.  W.  Co.j  46  Ind.  25;  Cincinnati,  etc.^ 
R.  R.  Co.  V.  Butler,  103  Ind.  31;  Smith  v.  Wabash  R. 
R.  Co.,  141  Ind,  92;  Pittsburg,  etc.,  R.  W.  Co.  v.  Froze, 
150  Ind.  5Y6.  It  is  also  established  in  this  court 
that  such  person  "is  presumed  in  law  to  have  seen 
what  he  could  have  seen  if  he  had  looked  attentively, 
and  have  heard  what  he  could  have  heard  if  he  had 
listened  attentively.  *^The  reason  of  this  presumption 
is  that  it  was  the  traveler's  solemn  duty  to  look  atten- 
tively when  approaching  such  a  crossing,  and  listen 
attentively  for  a  coming  train.^'  Pittsburg^  etc.,  R.  W. 
Co.  V.  FrazCj  supra:  Cones  v.  Cincinnati,  etc.y  R.  W.  Co,, 
114  Ind.  328.  It  was  no  less  the  solemn  duty  of  the 
engineer  to  look  attentively  as  he  ran  his  engine 
through  a  populous  city,  approaching  a  highway 
crossing,  where  children  were  liable  to  be.  The  only 
difference  between  the  negligence  of  the  defendant 
and  the  negligence  of  the  plaintiff  is,  one  is  contribu- 
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tory,  while  the  other  is  original  and  independent. 
They  are  exactly  alike  in  their  essential  elements,  the 
same  being  a  failure  to  exercise  ordinary  care  under 
all  the  circumstances.  The  law  imposes  the  same 
solemn  duty  on  plaintiff  and  defendant  to  exercise 
due  care, — the  one  to  avoid  injury  to  himself,  and  the 
other  to  avoid  inflicting  such  injury.  Therefore  there 
ife  no  reason  why  the  one  should  be  presumed  in  law 
to  have  seen  or  beard  what  he  might  have  seen  or 
heard  had  he  looljed  or  listened  that  does  not  equally 
apply  to  the  other,  where  the  circumstances  are  such 
as  to  make  it  his  solemn  duty  to  look  or  listen.  So, 
the  defendant  is  under  the  same  solemn  obligation 
to  look  and  listen  where  the  circumstances  require 
it,  as  the  plaintiff  is,  in  order  to  escape  responsibil- 
ity for  negligence.  Therefore  I  think  it  quite  clear, 
that  the  law  presumes  that  the  engineer  did  see  the 
sleeping  child  on  the  track  in  time  to  avoid  running 
over  it,  because  he  might  have  seen  it  had  he  looked, 
IndianapotiSy  etc.,  R.  W.  Co.  v.  Pitzer,  109  Ind.  179, 
and  hence  his  negligence  in  running  over  it  was  the 
proximate  cause  of  the  injury  to  the  boy,  and  his  neg- 
ligence in  going  and  falling  asleep  on  the  track,  if 
negligence  it  was,  was  not  a  proximate  cause  of  such 
injury,  but  was  a  remote  cause  or  a  mere  condition  of 
such  injury. 

For  these  reasons,  I  am  of  opinion,  that  the  an- 
swers to  the  interrogatories  are  not  in  conflict  with 
the  general  verdict,  and  that  we  erred  in  the  original 
opinion  in  holding  that  they  were,  and  in  affirming 
and  in  not  reversing  the  judgment.  Hence,  I  am  of 
opinion  that  a  rehearing  ought  to  be  granted. 
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WiNSTANDLEY  V.   BEDFORD  StONE  MiLL  COMPANY 

ET  AL. 

[No.  18,619.    FUed  December  16,  18d8.] 

Appeal  and  Error.  —  Beceivera.  —  Preferred  Claims,  —  Beview.  — 
Where  a  claim  of  preference  filed  with  a  receiver  does  not  show  the 
ground  on  which  preference  is  based,  and  the  exception  to  the  re- 
ceiver's report  denying  the  preference  refers  for  facts  to  a  pleading 
not  in  the  record,  a  special  finding  of  facts  and  conclusion  of  law 
upholding  the  receiver's  report  will  not  be  reviewed  on  appeal. 

From  the  Lawrence  Circuit  Court.    Afjirmed. 

Simpson  B.  Lowe^  for  appellant. 
Smiley  N.  Chambers^  Samuel  O.  Pickens^  Chas.  W. 
Moores  and  Thomas  J.  Brooks^  for  appellees. 

Hackney,  J. — The  appellant  filed  with  the  receiver 
of  the  Bedford  Stone  Mill  Company,  a  claim  for 
$1,045.05  against  said  company,  with  an  allegation 
"that  the  said  account  is  due  for  labor,  pay  rolls,  and 
money  advanced  to  pay  the  same  and  *  *  *  is  a 
preferred  claim."  The  receiver,  in  a  report  of  his  trust 
to  the  court,  scheduled  the  claim  for  allowance  gen- 
erally and  without  preference.  To  this  report  the  ap- 
pellant filed  an  exception,  for  the  reason  that  said 
claim,  "as  shown  by  the  original  complaint  herein,'^ 
was  "a  labor  and  preferred  claim,"  and  should  be  al- 
lowed as  such.  The  record  recites  a  hearing  upon  said 
exception,  and  a  special  finding  of  facts,  with  a  con- 
clusion of  law  in  favor  of  the  appellee.  The  questions 
urged  for  decision  are  based  upon  this  conclusion  of 
law. 

Many  technical  questions  are  suggested  as  to  the 
manner  of  presenting  the  issue  in  the  trial'  court,  as 
to  parties,  etc.  The  exception  to  the  report  referred 
to  the  complaint  upon  which  the  receiver  was  ap- 
pointed for  the  facts  entitling  her  to  preference  as  a 
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creditor  of  the  estate.  The  complaint  is  not  in  the 
record,  and  we  are  not  advised  by  any  pleading,  ex- 
cept as  above  quoted,  of  any  ground  of  preference. 
The  effort  is  made  in  this  court  to  sustain  the  pref- 
erence by  demanding  a  subrogation  to  the  rights  of 
the  laborers  whose  claims  for  wages  the  appellant 
supplied  the  funds  to  the  company  to  pay.  If  we 
should  look  to  the  findings  to  ascertain  what  right  of 
subrogation  existed,  we  should  find  nothing  author- 
izing the  conclusion  that  the  appellant  paid  claims  as 
a  surety,  junior  lienor,  or  otherwise  in  protection  of 
a  debt  owing  by  or  to  her.  We  would  find,  however, 
that,  when  the  appellant  loaned  to  the  company  mon- 
eys to  pay  the  wages  of  laborers,  it  was  agreed  be- 
tween the  appellant  and  the  company  that  she  should 
hold  pay-roll  vouchers  issued  to  her  for  the  labor 
claims  paid  with  said  moneys.  This  agreement  is 
urged  as  constituting  conventional  subrogation,  upon 
the  theory  that,  if  the  laborers  held  the  claims,  they 
would  be  entitled  to  preference  under  thf  statute, 
sections  7051,  7058,  Burns'  K.  S.  1894,  and  that  this 
right  passed  to  the  appellant.  We  are  unable  to 
evolve  this  theory  out  of  any  issue  presented  to  the 
trial  court,  if  we  must  judge  from  the  record  alone. 
If  we  look  to  the  exception  as  defining  the  issue,  we 
find  that  it  refers  for  facts  to  the  complaint  upon 
which,  we  infer,  the  receiver  was  appointed;  and,  that 
pleading  not  being  in  the  record,  we  are  unable  to 
consider  it.  If  we  look  to  the  claim  filed  with  the 
receiver,  we  find  no  allegation  or  statement  of  an 
agreement  upon  which  to  base  conventional  subro- 
gation. There  was  therefore  no  support  in  the  is- 
sues for  the  finding  of  an  agreement  for  subrogation, 
if,  indeed,  it  could  be  said  to  be  sufficient  that  an 
agreement  was  made  to  issue  to  her,  and  permit  her 
Vol.  151—40 
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to  hold  "pay-roll  vouchers,"  where,  as  it  was  found, 
the  laborers  receipted  the  pay-rolls  in  full,  and  made 
no  assignment  or  other  transfer  of  their  claims.  See 
Jenckes  v.  JenckeSj  145  Ind.  624.  The  judgment  of  the 
circuit  court  is  aflSrmed. 


Sizor  v.  The  Cmr  op  Logansport. 

[No.  18,526.    FUed  May  18, 1898.    Rehearing  denied  Dec.  16,  1898.] 

Deeds. — Description  of  Beat  Estate. — Meander  Lines. —  Where  in  a 
conveyance  of  real  estate  the  description  is  by  metes  and  bounds, 
and  a  parii  of  the  description  is  the  meander  line  of  a  river,  such 
meander  line  is  the  actual  waterline,  unless  the  contrary  clearly 
appears  from  the  deed. 

From  the  Cass  Circuit  Court.    Affirmed. 

Frank  Svngarty  for  appellant. 
Q.  A.  MyerSy  O.  C.  Taber  and  Frank  M.  Kistlery 
tor  appellee. 

Monks,  J. — ^Appellant  brought  this  action  to  re- 
cover possession  of  certain  real  estate,  and  quiet  his 
title  thereto  as  against  appellee.  Appellee  filed  a 
general  denial,  and  upon  the  issue  so  joined  the  cause 
was  submitted  to  a  jury,  and  after  appellant  had 
closed  his  evidence  in  chief  the  court  instructed  the 
jury  to  return  a  verdict  in  favor  of  appellee,  and  over 
a  motion  for  a  new  trial  judgment  was  rendered  that 
appellant  take  nothing  by  his  said  action.  The  only 
error  assigned  which  presents  any  question  for  our 
determination  is  that  the  court  erred  in  overruling 
appellant's  motion  for  a  new  trial.  There  are  many 
other  errors  assigned,  but  they  are  all  causes  for  a 
new  trial,  and  therefore  present  no  question.  The 
evidence  shows  that  in  1848  the  trustees  of  the  Wa- 
bash and  Erie  canal  executed  a  deed  conveying  to 
Mary  Long  the  fractional  N.  E.  J  of  section  29,  town- 
ship 27  N.,  range  2  E.,  and  that  Eel  river  was  the  north 
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boundary  of  the  said  real  estate.  On  September  18, 
1872,  Mary  Long,  by  deed,  conveyed  said  real  estate  to 
appellant,  and  he,  on  June  13,  1873,  conveyed  a  part 
thereof — about  36  acres — ^to  the  Cass  County  Agricul- 
tural, Horticultural  and  Mechanical  Association.  The 
real  estate  conveyed  to  said  association  was  described 
by  metes  and  bounds,  and  the  porth  line  was  de- 
scribed as  follows:  "Thence  north  parallel  with  the 
east  line  of  said  section,  fouri:een  (14)  chains  and 
seventy  (70)  links  to  themeander  line  on  the  south  bank 
of  Eel  river;  thence  westward  along  said  meander  line 
to  the  nori^hwest  corner  of  said  fractional  quarter  sec- 
tion, being  also  the  nori:heast  corner  of  J.  B.  Rich- 
ardsville  reserve."  Appellee  derived  its  title  through 
the  conveyance  last  mentioned,  and  by  the  same  de- 
scription. When  the  real  estate  on  Eel  river  was 
first  surveyed  by  the  government  surveyors,  they  ran 
a  meander  line  along  the  south  side  of  said  river,  and 
it  is  contended  by  appellant  that  such  meander  line 
as  so  located  is  the  north  boundary  of  the  real  estate 
conveyed  to  appellee,  and  that  said  meander  line  is, 
as  the  river  now  runs,  over  one  hundred  feet  south  of 
the  south  margin  or  waterline  of  said  river  at  the 
northeast  corner  of  said  tract  and  in  the  south  edge 
of  the  water  at  the  northwest  corner  of  said  tract. 
Appellee,  on  the  other  hand,  contends  that  the  descrip- 
tion carries  the  title  of  appellee  at  least  to  the  water- 
line,  on  the  south  side  of  said  river,  if  not  to  the  thread 
of  the  stream.  If  appellee's  contention  is  correct,  the 
cause  must  be  affirmed;  if  appellant  is  correct,  the 
cause  must  be  reversed.  In  Railroad  Co.  v.  Schurmeir, 
7  Wallace,  272,  which  was  a  case  where  the  land  was 
adjoining  a  navigable  stream,  the  supreme  court  of 
the  United  States,  at  p.  286,  said:  "Meander  lines  are 
run  in  surveying  fractional  portions  of  the  public 
lands  bordering  on  navigable  rivers,  not  as  bounda- 
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ries  of  the  tract,  but  for  the  purpose  of  defining  the 
sinuosities  of  the  banks  of  the  stream,  and  as  the 
means  of  ascertaining  the  quantity  of  the  land  in  the 
fraction  subject  to  sale,  and  which  is  to  be  paid  for  by 
the  purchaser.  In  preparing  the  official  plat  from  the 
field  notes,  the  meander  line  is  represented  as  the 
border  line  of  the  stjeam  and  shows,  to  a  demonstra- 
tion, that  the  water-course,  and  not  the  meander 
line,  as  actually  run  on  the  land,  is  the  boundary. 
Proprietors  bordering  on  streams  not  navigable,  un- 
less restricted  by  the  terms  of  their  grant,  hold  to 
the  center  of  the  atream."  This  case  has  been  uni- 
formly followed  by  the  courts,  Uarditi  v.  Jordan^  140 
U.  S.  371,  11  Sup.  Ct.  Rep.  808;  Sphung  v.  Moore,  120 
Ind.  352,356;  Knudsen  v.  O^Manson,  10  Utah  124, 37  Pac. 
250;  Lamprey  v.  State,  52  Minn.  181,  53  K  W.  1139, 
38  Am.  St.  541,  18  L.  R.  A.  670;  Schurmeier  v.  St.  Paul, 
etc.,  R.  R.  Co.,  10  Minn.  82,  88  Am.  Dec.  59;  Freeman  v. 
Belkgarde,  108  Cal.  179,  41  Pac.  289,  49  Am.  St  76,  79, 
and  cases  cited.  In  Boorman  v.  Sunnnchs,  42  Wis.  233, 
the  court,  on  p.  243,  said:  ** Another  rule  applicable  to 
this  case  is,  that  if  the  meandered  line  and  the  actual 
waterline  differ,  the  latter  is  the  true  line  of  a  lot 
bounded  in  terms  by  the  meandered  line."  It  is  there- 
fore held  in  many  cases  that  a  meander  line  on  a  lake 
or  water  course  extends  to  the  line  of  the  shore  or 
bank  although  the  courses  and  distances  of  the  survey 
be  not  coincident  with  the  waterline.  Everson  v.  CUy 
of  Waseca,  44  Minn.  247,  46  N.  W.  405;  Ladd  v.  0«- 
bome,  79  Iowa,  93,  44  N.  W.  235;  St.  Paul,  etc.,  R.  R. 
Co.  V.  First  Division  of  St.  Paul,  etc.,  R.  R.  Co.,  26  Minn. 
31,  49  N.  W.  303.  It  was  said  by  the  supreme  court 
of  Minnesota,  in  Schurmeier  v.  St.  Paul,  etc.,  R.  R.  Co., 
supra,  "There  is  no  such  thing  as  a  meander  line  in 
such  case  distinct  and  separate  from  the  line  of  the 
river.    It  is  merely  an  accurate  survey  of  the  river, 
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and  neither  party  in  this  Qase  could  be  permitted  to 
show  that  the  river  is  in  a  different  place  from  that 
designated  by  the  field  bcok  and  plat."  In  Knudsen 
T.  O'Mansoriy  supra^  the  court  said:  "In  making  the 
survey  the  water's  edge  was  approached  as  near  as 
•possible,  and  the  west  line  of  these  lots  is  shown  by 
the  government  surveyors  to  be  the  waters  of  the 
lake,  and  is  what  is  called  "a  meander  line."  It  is  also 
held  that,  when  a  deed  describes  land  as  bounded  by 
a  bank,  or  as  on  the  west  side  of  a  river  not  navi- 
gable, or  by  lines  running  to  a  stake  or  line  on  the  bank, 
thence  up  or  down  the  stream  to  another  monument  on 
the  bank,  the  thread  of  the  stream  is  the  boundary. 
Kent  V.  Taylor,  64  N.  H.  489,  13  Atl.  419;  Bunion  v. 
Alley  (Ky.),  39  S.  W.  849 ;  County  of  St.  Clair  v. 
Lovingston,  23  Wall.  46;  Lv^e  v.  Carley,  24  Wend. 
457;  Seneca  Nation  v.  Knight,  23  N.  T.  498-500; 
Lunt  v.  Holland,  14  Mass.  150;  Cold  Springs  Iron 
Works  V.  Inhabitants  of  ToUand,  9  Cush.  492;  New- 
ton V.  Eddy,  23  Vt.  819 ;  Brotun  v.  Chadhoume,  81 
Me.  9;  Stanford  v.  Mangin,  30  Qa.  856;  2  Delvin  on 
Deeds  (2nd  ed.),  sections  1028a,  1028b;  1  Jones  on  Law 
of  Real  Property,  sections  477,  486,  488,  490,  .491,  493. 
It  is  clear  from  the  authorities  that  the  meander 
line  was  run  by  the  government  surveyors  as  near 
the  waterline  as  possible,  and  was  intended  to  mark 
the  waterline,  and  the  same  is  shown  on  the  official 
plats  prepared  from  the  field  notes  to  be  the  water 
or  border  line  of  the  stream.  We  think,  tjierefore, 
that  in  all  conveyances  where  the  meander  line  is  men- 
tioned, it  must  be  held  to  be  the  actual  waterline, 
unless  the  contrary  clearly  appears  from  the  deed  it- 
self. The  description  in  this  case  carried  appellee's 
title  at  least  to  the  waterline,  with  riparian  rights, 
if  not  to  the  thread  of  the  stream.  Judgment  af- 
firmed. 
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1'^  ^1  [No.  18,862.    Filed  December  21,  1808.] 

MORIOAQES. — Foreclosure. — Rents  During  Year  of  Eedemption,-^ 
Upon  a  judgment  and  a  decree  of  foreclosure  certain  mortgaged 
real  estate  was  sold  to  the  mortgagee  for  the  f uU  amount  of  the 
judgment,  interest,  and  costs.  Afterwards,  on  application  of  the 
mortgagee,  and  upon  default  of  the  judgment  debtor,  a  receiver  was 
appointed  to  take  charge  of  the  rents  and  profits  during  the  year  for 
redemption.  The  real  estate  was  not  redeemed,  and,  upon  report 
of  receiver  being  filed  showing  amount  of  rents  received,  the  judg- 
ment debtor  filed  a  motion  asking  that  the  rents  collected  by  the 
receiver  be  paid  to  him.  Held,  that  the  judgment  debtor  was 
entitled  to  the  rents,   pp,  SSOSSS. 

Householder's  Exemption.— iSento  During  Year  of  Redemption  on 
Foreclosure  of  Mortgage, — ^The  right  of  a  judgment  debtor  to  the 
rents  and  profits  of  real  estate  sold  on  foreclosure  of  mortgage  dur- 
ing the  year  for  redemption  does  not  enlarge  the  exemption  laws, 
as  the  value  of  such  rents  must  be  given  in  and  appraised  the  same 
as  other  property,    p.  6S6. 

MORTOAGBS. —  Foreclosure, —  Receiver  to  Take  Charge  of  Rents  and 
Profits, — Where  mortgaged  premises  are  sold  for  a  sum  sufficient  to 
pay  the  judgment  and  decree  on  foreclosure,  no  receiver  should  be 
appointed  to  take  charge  of  the  rents  and  profits,    p,  6S6, 

Appeal.— THien  Correct  Final  Judgment  Not  Reversed  Because  of 
Erroneous  Order  Previously  Made, — A  party  in  whose  favor  an 
erroneous  ruling  or  order  in  a  cause  was  made  cannot  successfully 
urge  a  reversal  of  a  correct  final  judgment  on  the  ground  that  it  is 
contrary  to  the  erroneous  ruling  or  order  previously  made,    p,  6S7. 

From  the  Jay  Circuit  Court    Affinned. 

J.  J.  M,  LaFoUette  and  O.  H.  AdaiVj  for  appellant. 

D.  T.  €'aylor^  for  appellees. 

Monks,  C.  J. — Appellant  brought  suit  in  the  court 
below  to  foreclose  a  mortgage  on  real  estate  in  said 
county.  A  judgment  and  decree  of  foreclosure  were 
rendered  in  favor  of  appellant  in  said  action,  and  said 
real  estate  was  sold  on  said  decree  for  the  full  amount 
of  the  judgment,  interest,  and  costs  to  appellant.    A 
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few  days  after  the  sale,  on  application  of  appellant,  a 
receiver  was  appointed  by  the  court  below,  to  take 
charge  of  and  rent  the  real  estate  so  sold  to  appel- 
lant, and  collect  said  rents  during  the  year  appellee 
John  M.  Marlin  was  entitled  to  redeem  the  same.  Ap- 
pellees were  d^ily  notified  of  said  application,  but  did 
not  appear  thereto^  and  were  defaulted.  After  the 
year  for  redemption  expired,  and  no  one  haying  re- 
deemed from  said  sale,  a  sheriff's  deed  was  executed 
conveying  said  real  ertate  to  appellant.  When  the 
receiver  made  his  report,  showing  the  rents  received 
from  said  real  estate  during  the  year  of  rWemption,  ap- 
pellee John  M.  Marlin  filed  a  motion  asking  that  said 
money  be  paid  to  him,  on  the  ground  that  he  was  the 
judgment  debtor  and  the  owner  of  said  real  estate  at 
the  date  of  the  judgment  and  decree,  and  at  all  times 
since  until  the  sheriff's  deed  was  executed,  and  was 
entitled  to  the  possession  and  rents  and  profits 
thereof  during  the  said  year  of  redemption.  The 
court  ordered  said  money  paid  over  to  said  appellee^ 
and  from  the  order  so  made,  appellant  prosecutes 
this  appeal.  Said  notes  and  mortgage  were  exe- 
cuted, and  all  of  said  proceedings  had,  since  the  re- 
demption law  of  1881  took  effect. 

Appellant  insists  that  the  statute  only  gave  Mar- 
lin the  right  to  occupy  said  real  estate  during  the  year 
of  redemption,  and  as  he  did  not  occupy  the  same  in 
person,  or  redeem  the  real  estate,  that  appellant,  as 
purchaser  at  sheriff's  sale,  was  entitled  to  the  rent 
received  by  the  receiver  during  said  year  of  redemp- 
tion. Section  779,  Burns'  R.  S.  1894  (767,  Horner's 
R  S.  1897),  provides  that  "The  owner  of  the  real 
estate  or  interest  therein,  sold  as  aforesaid,  shall  be 
entitled  to  the  possession  of  the  same  for  one  year 
from  the  date  of  such  sale."  It  was  provided  in  sec- 
tion 2  of  redemption  law  of  1861,  Acts  Sp.  Sess.  1861, 
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p.  Y9,  2  Davis'  K.  S.  1876,  p.  220,  that  "The  judgment 
debtor  shall  be  entitled  to  the  possession  of  the  prem- 
ises for  one  year  after  the  sale,  and  in  case  they  are 
not  redeemed  at  the  end  of  the  year  as  provided  in 
this  act,  he  shall  be  liable  to  the  purchaser  for  their 
reasonable  rents  and  profits."  Under  ^aid  section  of 
the  redemption  law  of  1861,  this  court  held  that 
neither  the  grantee  nor  tenant  of  the  judgment  debtor, 
nor  any  one  else  except  the  judgment  debtor,  was 
liable  to  the  purchaser  of  thi  real  estate  at  sheriff's 
sale,  for  the  rents  and  profits  during  the  year  of  re- 
demption, if  the  same  was  not  redeemed.  Bryson  v. 
McCreary,  102  Ind.  1,  3,  4,  8,  and  cases  cited;  Adams 
V.  Gliddeny  111  Ind.  528,  529-531.  It  was  held  in  Gale 
V.  Parks,  58  Ind.  117,  that  the  right  to  recover  from 
the  judgment  debtor  the  reasonable  rents  and  profits 
of  the  real  estate  during  the  year  of  redemption,  did 
not  depend  upon  said  section  of  the  redemption  law 
of  1861,  but  existed  at  common  law,  and  such  liabil- 
ity could  be  enforced  if  the  statute  wa^  silent  upon 
that  subject.  This  holding  was  based  upon  the  theory 
that  the  title  of  the  purchaser  under  the  sheriff's  deed 
related  back  to  the  date  of  sale.  It  was  afterwards 
held  in  Wilson  v.  PovoerSy  66  Ind.  76,  citing  earlier 
cases  than  OaU  v.  Parks,  supra,  but  without  referring 
to  the  last  named  case,  that  there  was  no  liability  ex- 
cept as  fixed  by  statute,  and  that  under  the  statute 
no  one  except  the  judgment  debtor  was  liable  to  the 
purchaser  for  the  reasonable  rents  and  profits.  In 
Bryson  v.  McCreary,  supra,  p.  56,  it  was  expressly  held 
that,  so  far  as  any  cases  held  that  the  execution  pur- 
chaser might  recover  independent  of  the  statute,  they 
should  be  regarded  as  overruled.  See,  also  Merritt  v. 
Gibson,  129  Ind.  155,  163,  15  L.  R.  A.  277. 

In  1879  another  redemption  law  was  enacted,  sec- 
tion 1  of  which  provided,  in  effect,  that  the  owner  of 
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real  estate  sold  at  sheriflf's  sale  should  be  entitled  to 
possession  thereof  during  the  year  allowed  for  re- 
demption, but,  if  the  same  is  not  redeemed,  he  shall 
be  liable  for  the  reasonable  rents,  profits  or  use 
thereof  and  "If  such  owner  is  not  the  actual  occupant 
of  the  premises  sold,  but  the  same  is  occupied  by  a 
tenant  or  other  person,  such  tenant  or  other  person 
shall  be  liable  to  the  purchaser  for  the  reasonable 
rent  or  use,  and  occupation  of  the  premises,  and  may 
be  treated,  in  all  respects,  as  the  tenant  of  the  pur- 
chaser, who  shall,  in  ca«e  the  property  is  redeemed, 
allow,  an  a  payment  upon  his  judgment^  the  amount 
of  the  rent  by  him  collected."  Acts  1879,  p.  176.  It 
was  held  in  Bryson  v.  McCreary^  supra,  that  the  re- 
demption law  of  1879  did  not  impair  the  obligation 
of  contracts  entered  into  while  the  redemption  law 
of  1861  was  in  force,  because  the  main  object  of  the 
last  named  law  was  accomplished  by  the  law  of  1879 
in  requiring  the  judgment  debtor,  if  he  occupied  the 
premises  and  did  not  redeem,  to  account  to  the  pur- 
chaser for  the  reasonable  rents,  and  by  allowing  the 
purchaser  to  collect  the  reasonable  rents  in  the  first 
instance  from  other  occupants  of  the  premises,  and 
keep  them  if  the  premises  were  not  redeemed,  and,  if 
they  were  redeemed,  to  allow  a  credit  on  the  judg- 
ment for  the  amount  collected;  that  this  additional 
authority  on  the  part  of  the  purchaser  to  collect  rents 
from  others  than  the  judgment  debtor,  as  under  the 
law  of  1861,  operated  in  the  way  of  security. 

The  redemption  law  of  1881,  of  which  section  779 
(767)  supra,  forms  a  part,  was  held  unconstitutional 
as  to  sales  made  after  said  act  took  effect,  under  de- 
crees foreclosing  mortgages  executed  before  it  took 
effect,  whether  executed  while  the  redemption  law  of 
1861  or  the  redemption  law  of  1879  was  in  force,  for 
the  reason  that  it  impaired  the  obligation  of  all  con- 
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tracts  made  under  such  laws,  in  not  providing  for  tlie 
recovery  by  the  purchaser  at  sheriff's  sale  of  the  rea- 
V  sonable  rents  and  profits  during  the  year  for  redemp- 
tion. Travelers  Ins.  Co.  v.  Brouse,  83  Ind.  62;  Bryson 
V.  McOreary,  supra,  p.  8.  In  Davis  v.  Rupe,  114  Ind. 
588;  Robertson  v.  VanCleave,  129  Ind.  217,  228-230, 15  L. 
R.  A.  68,  and  Merritt  v.  Oibson,  supra,  p.  161,  the  sound- 
ness of  the  proposition  declared  in  Travelers  Ins.  Co.  v. 
Brouse,  supra,  that  a  material  change  cannot  be  made 
in  a  law  concerning  the  redemption  of  real  estate  from 
a  judicial  «ale,  as  against  mortgages  executed  under 
previous  redemption  laws,  because  it  impairs, the  abli- 
gation  of  the  contract,  was  questioned,  and  left  open 
for  further  examination.  This  was  not  upon  the 
ground,  however,  that  the  case  of  Travelers  Ins.  Co.  v. 
Brouse,  supra,  was  wrong  in  holding  that,  under  the 
redemption  law  of  1881,  the  purchaser  at  sheriff's  sale 
was  not  entitled  to  recover  the  rents  for  the  year  of 
redemption  if  the  real  estate  was  not  redeemed,  which 
doctrine  was  assumed  to  be  correct  in  said  cases,  but 
upon  the  ground  that  the  change  made  by  the  redemp- 
tion law  of  1881  in  the  law  concerning  the  redemption 
of  real  estate  affected  the  remedy  only,  the  question  be- 
ing whether  in  such  cases  the  right  to  redeem  is  a 
part  of  the  contract,  or  is  a  matter  affecting  the  rem- 
edy only.  Under  our  decisions,  it  may  be  regarded  as 
settled  law  that,  under  the  redemption  laws  of  1861 
and  1879,  the  purchaser  at  sheriff's  sale,  when  the 
land  was  not  redeemed,  recovered  from  the  person 
named  therein  the  reasonable  rents  of  said  real  estate 
by  virtue  of  the  provisions  of  such  statutes,  and  that, 
independently  of  the  provisions  of  the  statute,  he  had 
no  right  to  recover  the  rents  from  anyone.  It  will 
be  observed  that  the  redemption  law  of  1881,  which 
governs  the  rights  of  the  parties  in  this  case,  makes 
no  provision  for  the  recovery  of  rents  for  the  year  of 
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redemption  from  any  one,  section  779  (767),  supra.  It 
would  seem  to  follow,  therefore,  that  appellant,  as 
purchaser  at  the  sheriff's  sale,  would  not  be  entitled  to 
the  rent  for  the  year  of  redemption  in  this  case.  More- 
over, we  think  that  this  question  has  been  decided  by 
this  court  against  the  contention  of  appellant,  for  it 
has  been  expressly  held  under  the  redemption  law 
of  1881  that  the  owner  or  occupant  of  lands  is  not 
required  to  account  for  rents  received  diiring  the  year 
for  redemption,  and  that  the  purchaser  at  sheriff's 
sale  cannot  recover  the  same  from  any  one.  Davis  v. 
liupe,  supra;  Adams  v.  Glidden,  supra;  Merritt  v.  Gib- 
sorty  supra,  pp.  162,  163.  In  Davis  v.  Rupe,  supra,  real 
estate  of  one  Hadly  was  sold  on  certain  judgments 
against  him  to  Rupe,  trustee,  and  the  said  real  estate 
not  being  redeemed  within  the  year  allowed  by  stat- 
ute, the  sheriff  executed  a  deed  to  the  purchaser  as 
trustee,  in  June  1885.  Pending  the  year  of  redemp- 
tion, one  Davis  occupied  the  real  estate  as  tenant  of 
said  Hadly,  he  having  leased  the  same  prior  to  the 
sheriff's  sale,  at  a  stipulated  sum  per  month.  Bupe, 
trustee,  after  he  received  the  sheriff's  deed  for  said 
real  estate,  sued  Davis,  the  tenant,  for  the  rent  dur- 
ing the  year  of  redemption ;  and  this  court  held  that 
under  section  779,  Burns'  R.  S.  1894  (767,  R.  S.  1881), 
said  Davis,  the  tenant  of  Hadly  was  not  liable  to 
Rupe,  trustee,  the  purchaser  at  sheriff's  sale,  for  the 
rent  of  said  real  estate  during  the  year  of  redemp- 
tion. We  think  it  clear,  therefore,  that  the  possession 
for  one  year  from  the  date  of  sale  provided  for  in  sec- 
tion 779  (767)  supra,  being  section  2  of  the  redemption 
law  of  1881,  is  not  limited  to  the  actual  occupancy 
of  the  person  named  in  said  section,  but  meand  that 
he  is  entitled  to  possession  in  person  or  by  tenant  or 
grantee  for  such  year;  and,  if  the  land  is  not  redeemed, 
the  purchaser  at  sheriff's  sale  cannot  recover  the  rea- 
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sonable  rents  of  the  land  for  such  year  from  any  one, 
for  the  reason  that,  under  the  laws  of  this  State,  he 
is  not  entitled  thereto.  Such  construction  does  not 
enlarge  the  exemption  laws,  as  claimed  by  appellant, 
because  the  value  of  such  right  of  possession  during 
the  year  allowed  for  redemption  must  be  given  in  and 
appraised  the  same  as  other  property,  in  case  the 
owner  thereof  demands  exemption  of  property  from 
sale  on  execution.  It  was  not  held  in  Merritt  v.  Gib- 
son^ supra,  that  the  purchaser  of  real  estate  at  sher- 
iff's sale  was  entitled  to  a  receiver,  to  rent  such  real 
estate  and  collect  the  rents  thereon  during  the  year 
allowed  for  redemption;  but,  on  the  contrary,  this 
court  said,  on  p.  174,  that  "we  do  not  decide  that  any 
purchaser  at  sheriff's  sale  is  as  such  purchaser  en- 
titled to  the  appointment  of  a  receiver."  It  was  held, 
however,  in  that  case,  that  when  lands  are  sold  at  a 
mortgage  sale  for  less  than  the  debt  secured  by  the 
mortgage,  and  the  mortgage  creditor  is  the  purchaser, 
if  he  shows  that  the  mortgaged  lands  are  inadequate 
to  secure  the  debt,  that  the  debtor  is  insolvent,  and 
that  the  lands,  or  a  material  part  of  them,  are  in  oc- 
cupancy of  tenants  who  are  to  pay  rent  therefor  by 
a  share  of  such  crops  as  they  raise  thereon,  or  other- 
wise, a  court  of  equity  may  appoint  a  receiver  to  col- 
lect the  rents  accruing  from  the  portion  of  such  lands 
occupied  by  tenants,  and  hold  them  until  the  expira- 
tion of  the  year  allowed  for  redemption,  subject  to 
the  order  of  the  court,  to  be  paid  to  the  mortgage  cred- 
itor as  a  payment  on  the  part  of  the  judgment  and  de- 
cree of  foreclosure  not  paid  by  the  sale  of  the  mort- 
gaged premises,  if  the  debtor  does  not  redeem  from 
the  sale.  In  such  case,  if  the  mortgaged  premises  sell 
for  a  sufficient  sum  to  pay  the  judgment  and  decree  of 
foreclosure,  no  receiver  should  be  appointed  on  the 
application  of  the  purchaser,  and,  if  such  receiver  has 
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been  appointed  before  such  sale,  he  should  be  dis- 
charged, and  any  rents  received  by  him  after  paying 
the  costs  of  the  receivership  should  be  paid  to  the 
one  entitled  to  the  possession  of  such  real  estate  dur- 
ing the  year  allowed  for  redemption. 

It  is  next  insisted  by  appellant  that  it  was  too  late 
for  appellee  John  C.  Marlin  to  claim  said  rent  when 
he  had  suffered  a  default  on  the  application  for  the 
appointment  of  a  receiver.  It  follows  from  what  we 
have  said  that  the  court  erred  in  appointing  the  re- 
ceiver to  rent  said  real  estate,  and  collect  the  rents 
therefrom;  but  no  order  was  made  concerning  the 
application  of  the"  rents  so  collected,  except  to  pay 
taxes  thereon,  and  keep  the  same  insured.  The  order 
appointing  the  receiver  was  not  a  final  judgment,  but  a 
mere  interlocutory  order,  from  which  it  is  true,  appel- 
lees could  have  prosecuted  an  appeal  to  this  court. 
But  a  court,  in  appointing  a  receiver  or  in  making  any 
other  interlocutory  order,  is  not,  if  the  same  is  er- 
roneouSy  prevented  thereby  from  rendering  a  correct 
final  judgment.  A  court,  by  making  an  erroneous 
ruling  or  order  in  a  cause,  is  not  thereby  pre- 
vented from  afterwards  rendering  a  correct  order 
or  judgment;  and  the  party  in  whose  favor  such 
error  was  committed  cannot  successfully  urge  a  re- 
versal of  a  correct  final  judgment  on  the  ground  that, 
it  is  contrary  to  the  erroneous  order  previously  made. 
The  doctrine  of  collateral  attack  and  res  adpidicata 
have  no  application  to  such  a  case.  No  error  having 
been  committed  against  appellant,  th6  judgment  is 
afSrmed. 
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Pritchett  V.  McGaughey. 

[No.  18,585.    FUed  December  22,  1898.] 

Appeal  and  Error. — Parties. — Joint  Judgment,— Notice. — Appear-- 
anee."  The  appearance  in  the  Supreme  Court  by  the  husband  at  the 
time  of  the  filing  of  an  appeal  by  his  wife  from  a  judgment  fore- 
closing a  mortgage  given  by  her,  and  filing  his  declination  to  join 
in  the  appeal,  and  his  waiver  of  notice  of  such  appeal  is  sufficient 
to  authorize  the  court  to  entertain  jurisdiction  of  the  appeaL 
pp.  638,  639. 

Same. — Answer. —  Carrying  Demurrer  Back  to  Complaint. — ^Where 
defendant's  answer  was  held  good  on  demurrer  she  cannot  urge  on 
appeal  that  the  court  erred  in  not  carrying  the  demurrer  back  to 
the  complaint,    pp.  639,  640. 

Pleading. — Demurrer. — Reply. — A  demurrer  to  a  reply  "for  the  rea- 
son that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
reply  herein"  is  not  in  compliance  with  the  statute;  the  demurrer 
should  be  on  the  ground  that  the  facts  stated  in  the  reply  are  not 
sufficient  to  avoid  the  answer,    p.  640. 

Mortgages.— 3farrt£(2  Women. — Husband  and  Wife. — A  decree  fore- 
closing a  mortgage  executed  by  a  married  woman  on  her  separate 
real  estate  and  rendering  judgment  for  the  full  amount  thereof  is 
erroneous  where  it  was  shown  by  the  evidence  that  a  large  portion 
of  the  debt  secured  by  the  mortgage  was  the  debt  of  the  husband. 
pp.  640-642. 

From  the  Knox  Circuit  Court    Reversed. 

Samuel  W.  Williams^  for  appellant 
William  F.  Townsend,  John  Wilhelm  and  H.  Bums, 
for  appellee. 

Howard,  J. — This  was  an  action  to  foreclose  a 
mortgage  given  by  appellant  and  her  husband  to  ap- 
pellee. There  was  a  trial  and  judgment  of  foreclo- 
sure in  favor  of  appellee.  The  appellee  has  filed  a  mo- 
tion to  dismiss  the  appeal  for  the  reason  that  the 
judgment  was  joint  against  appellant  and  her  hus- 
band, James  M.  Pritchett,  "and  the  said  James  M. 
Pritchett  did  not  join  in  the  appeal  in  said  cause,  nor 
was  he  made  an  appellant  therein,  and  notice  given 
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to  him  of  such  appeal."  It  does  appear,  however, 
that,  at  the  same  time  the  appeal  was  filed  in  this 
court,  there  was  also  filed  by  the  said  judgment  de- 
fendant his  declination  to  join  in  the  appeal  and  his 
waiver  of  notice  of  such  appeal.  It  has  been  held  that 
this  is  sufficient  to  authorize  the  court  to  entertain 
jurisdiction  of  the  appeal.  All  the  parties  to  the 
judgment  are  before  the  court  in  such  sense  as  to  pre- 
clude any  of  them  from  ever  questioning  the  conclu- 
sion to  be  reached  on  the  appeal.  As  said  in  For- 
sythe  V.  City  of  nammond,  142  Ind.  605,  30  L.  K.  A.  576, 
"The  purpose  of  the  statute  (section  647,  Burns'  R.  S. 
1894,  636,  R.  S.  1881)  was  to  provide  that  a  part  of 
those  against  whom  a  joint  judgment  was  rendered 
might  appeal,  without  compelling  the  remaining  judg- 
ment defendants  to  appeal,  and  yet  give  all  an  oppor- 
tunity to  join  in  the  appeal,  so  that  but  one  appeal 
might  be  taken  in  one  case.  Notice  is  consequently 
provided  to  be  given  to  those  not  joining  in  the  appeal. 
If,  however,  such  parties  come  voluntarily  before  this 
court  and  decline  to  join  in  the  appeal,  it  would  seem 
that  as  to  them  all  is  accomplished  that  was  intended 
by  the  statute." 

The  appellant  in  her  brief  first  calls  attention  to 
the  insufficiency  of  the  complaint.  There  was  no  de- 
murrer filed  to  the  complaint  in  the  court  below; 
neither  is  there  any  assignment  in  this  court  calling 
in  question  its  sufficiency.  But  counsel  say  that  ap- 
pellee's demurrer  to  the  answer  should  have  been 
carried  back  and  sustained  to  the  complaint.  It  may 
be  replied,  first,  that  appellant  has  not  assigned  any 
such  error,  even  if  it  existed.  In  the  second  place,  it 
is  to  be  observed  that  in  this  case  the  demurrer  to  the 
answer  was  overruled,  and  the  answer  consequently 
held  good.  Appellant  cannot  complain  of  a  ruling 
in  her  own  favor.    "Where  a  defendant's  answer  is 
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held  good  on  demurrer,"  it  was  said  in  Oilbert  v. 
Bakes,  106  Ind.  558,  "he  cannot  successfully  urge  on 
appeal  that  the  court  erred  in  not  carrying  the  de- 
murrer back  to  the  paragraph  of  the  complaint  to 
which  the  answer  was  addressed.''  Had  the  court 
sustained  the  demurrer  to  the  answer,  and  had  ap- 
pellant made  proper  assignment  of  error  on  such  rul- 
ing, the  question  sought  to  be  raised  might  be  prop- 
erly before  us. 

Complaint  is  next  made  that  the  court  overruled 
appellant's  demurrer  to  the  second  paragraph  of  the 
reply.  This  demurrer  is  in  form  as  follows:  "Comes 
now  Elizabeth  Pritchett  and  files  this  her  separate 
demurrer  to  the  2nd  paragraph,  of  plaintiff's  reply, 
for  the  reason  that  the  same  does  not  dtate  facts  suffi- 
cient to  constitute  a  cause  [of]  reply  herein."  This  is 
not  a  compliance  with  the  statute  (section  360,  Burns' 
R.  S.  1894,  367,  Horner's  R.  S.  1897).  The  provision  of 
that  statute  is  that,  "The  defendant  may  demur  to  any 
paragraph  of  the  reply,  on  the  ground  that  the  facts 
stated  therein  are  not  sufficient  to  avoid  the  para- 
graph of  answer,  or,  if  the  answer  be  a  set-off  or  coun- 
terclaim, any  part  thereof."  The  demurrer  under 
consideration  is  merely  to  the  effect  that  the  facts 
stated  in  the  reply  are  not  suftcient  to  constitute  a 
reply.  The  rc-ason  or  ground  of  insufficiency,  as  the 
same  is  required  by  the  words  of  the  statute,  must 
be  stated  in  the  demurrer.  For  a  like  holding  as  to 
an  insufficient  demurrer  to  an  answer,  see  Thomas  y. 
Ghodtmne,  88  Ind.  458* 

It  is  finally  contended  by  appellant  that  the  find- 
ing of  the  court  is  not  sustained  by  sufficient  evi- 
dence. Counsel  for  appellee  have  not  offered  us  any- 
thing in  opposition  to  this  contention,  but  merely  say 
that  the  finding  is  abundantly  justified  and  sustained 
by  evidence  adduced,  without,  however,  pointing  out 
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any  such  evidence.  We  have  consequently  gone 
tlirough  the  voluminous  record,  item  by  item,  to 
discover,  if  we  might,  sufficient  evidence  to  sup- 
port the  conclusion  reached  by  the  court.  The 
defense  made  was  that  the  appellant  was  at  the  date 
of  the  mortgage,  and  still  is,  a  married  woman,  and 
that  the  indebtedness  secured  by  the  mortgage  was 
nor  incurred  for  her  use,  or  for  the  improvement  of  her 
estate,  but  was  wholly  due  by  her  husband.  It  is 
not  questioned  that  the  husband  was  at  the  date  of  the 
mortgage,  and  has  since  continued  to  be,  insolvent. 
The  appellee  is  his  stepfather,  and  was  security  for 
him  as  to  some  of  his  debts,  and  was,  besides,  well 
acquainted  with  his  business  affairs.  The  amount  of 
the  note  secured  by  the  mortgage  in  suit  was  $700. 
Of  this  sum,  appellee's  evidence,  without  taking  any 
account  of  evidence  given  by  appellant,  shows  but 
two  items  for  which  appellant  could  in  any  way  be 
held  liable.  There  was  a  former  mortgage  made  by 
appellant  and  her  husband  upon  a  tract  of  about  240 
acres,  of  which  tract  one  of  the  forty  acre  lots  covered 
by  the  mortgage  in  suit  formed  a  part.  The  debt  thus 
made  a  lien  upon  the  240  acres,  amounting,  with  in- 
terest, to  $263,  was,  consequently,  a  lien  on  a  part  of 
appellant's  land.  The  evidence  shows  further,  or  at 
least  tends  in  some  degree  to  show,  that  $200  more 
of  the  amount  secured  by  appellee's  mortgage  was 
paid  by  appellee  for  a  lease  of  land  to  appellant  and 
her  husband,  the  lease  being  put  in  appellant's  name. 
This  evidence,  while  somewhat  shadowy,  naay  have 
been  deemed  sufficient  by  the  court.  The  remaining 
items  of  the  $700  debt  to  appellee  are,  however,  clear- 
ly shown  by  his  own  evidence  to  be  no  part  of  api)el- 
lant's  legal  obligations.  One  item  of  $100  was  for  a 
note  in  bank  due  by  appellant's  husband^  on  which, 
Vol.  151—41 
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moreover,  appellee  was  himself  security.  The  rest  of 
the  money  borrowed  remains  practically  unaccounted 
for.  Appellee  hin^self  testifies  expressly  that  he  paid 
no  part  of  it  to  appellant^  and  that  he  gave  her  no 
.  check  for  any  of  it.  Part  of  it  seems  to  have  been  in- 
tended to  pay  a  physician's  bill.  This,  of  course,  un- 
less it  should  be  otherwise  shown,  was  a  debt  of  the 
husband. 

One  of  the  reasons  named  in  the  motion  for  a  new 
trial  is  that  the  damages  ^assessed  are  excessive.  This 
reason  plainly  appears  from  the  evidence  to  be  well 
grounded.  It  is  pretty  clear  that  this  is  a  compli- 
cated family  trouble.  The  wife  of  appellee,  who  is 
also  the  mother  of  appellant's  husband,  seems  to  have 
tried  to  help  the  young  people,  who  were  suffering 
from  sickness  and  financial  embarrassment,  and  the 
money  was,  in  good  faith,  loaned  to  them  for  this 
purpose.  The  evidence  fails  to  show,  however,  that 
any  very  large  part  of  the  money  so  loaned  was  in 
a  legal  sense  the  debt  of  the  wife,  who,  with  her  hus- 
band, had  executed  the  mortgage  on  her  land  to  se- 
cure it,  A  new  trial  ought  to  be  granted,  that  the 
rights  of  the  parties  may  be  more  carefully  adjusted. 
Leave  is  also  granted  to  amend  pleadings.  Judgment 
reversed. 


,    SmvERs  V.  The  Peters  Box  and  Lumber  CoMPAinr. 

151    6« 

i^USil    [No.  17,968.    Filed  June  15, 1898.    Rehearing  denied  Deo.  22,  1898.1 

IM  W81    Elevators.— £fa/ef2f  Appliances  on  Freight  Elevators  Not  Required.— 
m  ^1       Owners  fie  under  no  legal  obligation  to  put  safety  appliances  on. 
\SC^      elevators  not  intended  to  carry  passengers,    p.  660. 
lift*  ^  Samb.— C7«€  of  Freight. Elevator  by  Employe, — Assumption  of  Ristk.— 
^  Where  it  became  necessary  for  an  employe  of  a  manufacturing 

company  to  go  to  an  upper  floor  of  a  factory  building,  and  instead 
of  going  by  way  of  a  stairway  provided  for  that  purpose,  and  with 
which  he  was  familiar,  he,  at  the  invitation  of  a  f eUow  servant  who 
had  no  authority  to  extend  the  invitation,  took  passage  on  an  eleva- 
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tor  known  by  him  to  be  used  only  for  freight,  he  assumed  the  risk 
incident  to  the  carriage  on  such  elevator,    pp.  66U  ^5^» 

CusTOic  AND  Usage.— J^vidence.— Evidence  that  on  the  first  day  a 
certain  freight  elevator  was  operated,  on  which  day  plaintiff  em- 
ploye was  injured,  a  number  of  defendant  company's  employes, 
without  the  knowledge  or  consent  of  defendant  company,  passed 
up  and  down  on-  the  elevator,  does  not  show  a  custom  of  the  com- 
pany to  carry  its  employes  on  the  elevator,    p,  65£. 

Elevators.— JVciflr/i*  Elevator  Used  to  Carry  Employes.-^Ordinary 
Care  Required. — In  the  operation  of  a  freight  elevator  used  to  carry 
employes  to  and  from  their  work,  only  ordinary  care  is  required  of 
the  employer,    p.  663. 

Same. — Construction. — Negligence.— A  manufacturing  company,  de- 
siring to  construct  in  its  factory  building  an  elevator  to  carry  freight 
exclusively,  directed  one  of  its  employes,  who  was  a  competent 
millwright,  to  purchase  the  necessary  materiab  and  machinery,  and 
superintend  the  construction  of  such  elevator.  The  millwright 
employe,  in  compliance  with  such  directions,  procured  the  proper 
machinery  and  appliances  from  a  reputable  manufacturer  of  such 
material.  The  elevator  being  for  the  use  of  carrying  freight  was 
not  enclosed  by  safety  appliances.  After  its  completion  the  eleva- 
tor was  carefully  examined  by  the  millwright  employe  and  found 
to  be  properly  constructed.    On  the  first  day  of  its  operation  the 

^worm  pinion  by  which  the  elevator  machinery  was  geared  slip) ted 
off  its  shaft,  causing  the  elevator  to  drop,  and  resulting  in  the  injury 
of  plaintiff  employe.  Held^  that  the  defendant  company  was  not 
guilty  of  negligence  in  the  construction  of  the  elevator,  pp.  65S,  654.^ 

Master  and  Servant. — Vice  Principal. — An  employe  of  a  manufac- 
turing company  who  is  given  full  authority  to  buy  the  necessary 
machinery  and  materials  and  construct  an  elevator  is  a  vice  princi- 
pal,   p.  654. 

iNTERRoaATORiBS  TO  JxjKY.—Ansioers  to.  In  Conflict  With  General 
Verdict. — It  is  only  where  the  answers  to  interrogatories  are  abso- 
lutely irreconcilable  with  the  general  verdict  that  the  court  is 
authorized  to  sustain  a  motion  for  a  judgment  on  such  answers  not- 
withstanding the  general  verdict,    p.  655. 

Same. — Judgment  on  Amwera  to,  When  Not  Made. — In  an  action  for 
damages  for  personal  injuries  a  judgment  will  not  be  given  to  the 
plaintiff  on  answers  to  interrogatories  in  disregard  of  an  adverse 
verdict,  where  there  are  no. facts  found  from  which  the  court  could, 
as  a  matter  of  law,  make  an  assessment  of  damages,    p.  655, 

Same.— 2ln«te7er«  Not  Sustained  by  General  Verdict.— New  Trial. — It 
is  only  when  the  answers  to  the  interrogatories  are  so  inconsistent 
with  the  general  verdict  that  judgment  should  be  rendered  thereon 
notwithstanding  the  general  verdict  that  it  is  proper  to  assign  as  a 
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cause  for  a  new  trial  that  the  answers  to  such  interrogatories  are 
not  sustained  by  the  evidence,  or  that  they  are  contrary  to  law. 
p.  656, 

PRAcnoK. — Objections  to  Evidence  Mtist  he  Specific. — Appeal. — Objec- 
tions to  the  introduction  of  evidence,  to  be  available  on  appeal,  must 
be  specific,    p.  657. 

Evidence. — As  to  Operation  of  Machine  After  Injury. — ^When  the 
construction  or  operation  of  a  machine  is  in  issue,  it  is  proper  to 
permit  proof  of  its  construction  and  operation  after  an  injury,  where 
there  has  been  no  change  made  in  the  same  since  the  injury. 
p.  657. 

Negligencb. — Evidence  of  Subsequent  Repairs. — Evidence  of  repairs 
made  after  an  injury  has  been  sustained  is  not  admissible  to  show 
antecedent  negligence,    p.  658. 

Witness.— JEiramiTMiiion. — Form  of  Question. — The  question,  "After 
you  saw  the  elevator  at  the  carriage  works,  what  did  Kaiser  say 
about  it,  if  anything?"  is  not  improper  as  being  suggestive,    p.  658. 

Expert  Testimony. — When  Opinion  of  Non-expert  Admissible  in 
Evidence. — It  is  permissible  for  a  non-expert  witness  to  express  an 
opinion  when  the  facts  upon  which  the  opinion  is  based  cannot  be 
placed  before  the  jury.    p.  659. 

Evidbncb.— CBfer  of  Proof  in  Presence  of  Jury  After  Objection  is 
Sustained. — Discretion  of  Court. — ^Whether  a  statement  of  oounsel 
as  to  what  a  witness  will  testify  in  answer  to  a  question  to  which 
an  objection  has  been  sustained  shall  be  made  in  the  presence  of  the 
jury  rests  in  the  sound  discretion  of  the  trial  court,    p.  660, 

Instructions. — Burden  of  Proof. — An  instruction  to  the  jury  that 
'*the  burden  is  upon  the  appellant  to  prove  the  material  allegations 
of  the  complaint,  and  he  cannot  recover  unless  he  has  made  such 
proof  will  not  be  held,  on  appeal,  to  be  erroneous  unless  the  record 
affirmatively  shows  that  appellee  introduced  evidence  tending  to 
sustain  some  one  or  more  of  the  averments  of  appellant's  complaint. 
p.  661. 

New  Trial. — Joint  Assignment  of  Causes  For. — When  two  or  more 
rulings  are  assigned  jointly  as  at^use  for  a  new  trial,  to  render  the 
same  available  as  a  cause  for  a  new  trial,  both  of  such  rulings  must 
be  erroneous,    pp.  663,  664. 

From  the  Allen  Circuit  Court.    Affirmed. 

Henry  Colerick^  J.  E,  K.  France,  W.  O.  Colerick 
and  W.  E.  Colerick^  for  appellant 

W.  H.  H.  Miller^  F.  Winter  and  J.  B.  Elamy  for 
appellee. 


NOVEMBER  TERM,  1898— Vol.  151.         646 

Sievers  v.  The  Peters  Box  and  Lumber  Company. 

Monks,  J. — This  action  was  brought  by  appellant 
against  appellee  to  recover  damages  for  personal  in- 
juries which  he  sustained  by  reason  of  the  falling 
of  an  elevator  in  the  factory  of  appellee.  The  cause 
was  tried  by  a  jury,  and  a  general  verdict  returned  in 
favor  of  appellee,  and  also  answers  to  interrogatories 
submitted  by  the  court  at  the  request  of  the  parties; 
and  the  court,  over  a  motion  for  a  judgment  in  his 
favor  for  f5,000,  on  the  answers  to  the  interroga- 
tories, notwithstanding  the  general  verdict,  and  for 
a  new  trial,  rendered  judgment  in  favor  of  appellee. 

It  is  first  insisted  by  appellant  that  the  court  erred 
in  overruling  his  motion  for  judgment  on  the  answers 
to  the  interrogatories,  notwithstanding  the  general 
verdict.  It  is  found  by  the  answers  to  the  interrog- 
atories: That  appellee  was  a  corporation  engaged  in 
the  manufacture  of  furniture  in  the  city  of  Ft.  Wayne, 
and  that  appellant  an  employe  of  appellee,  was  in- 
jured on  the  15th  of  December,  1892,  by  the  falling  of 
an  elevator  in  appellee's  factory;  that  appellee  di- 
rected Kaiser,  one  of  its  employes,  to  construct  a 
freight  elevator  and  gave  him  complete  authority  to 
determine  the  kind  of  elevator  and  the  manner  of 
its  construction.  Said  Kaiser  had  never  constructed 
an  elevator,  or  aided  in  the  construction  of  one,  prior 
to  this  time.  He  was  a  competent  millwright  and  had 
followed  the  business  for  twenty  years,  and  had  large 
experience  in  putting  in  mill  machinery  of  all  kinds, 
including  worm  gearing,  and  was  a  reasonably  com- 
petent man  to  build  the  elevator  in  question.  Appel- 
lee instructed  and  authorized  him  to  procure  from  the 
Pt.  Wayne  Iron  Works  whatever  was  necessary  and 
proper  to  construct  and  equip  said  elevator.  Said  Ft. 
Wayne  Iron  Works  was  a  competent  and  reputable 
manufacturer  of  such  materials;  and  Kaiser  procured 
said  firm  to  make  and  construct  the  wheels,  pulleys, 
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and  the  worm  gearing  and  shaft  for  said  elevator,  and 
he  had  full  and  complete  charge  of  the  construction 
of  said  elevator,  which  he  constructed  and  attempted 
to  put  in  operation  in  appellee's  said  factory,  it  being 
the  one  upon  which  appellant  was  injured.  Said  ele- 
vator was  constructed  and  intended  by  appellee  for 
carrying  freight  only,  and  not  for  passengers,  or  for 
the  use  of  employes  in  riding  to  and  from  their  places 
of  work.  Said  elevator  was  operated  by  what  is 
known  as  a  "worm  gearing,"  and  such  worm  gearing 
is  used  by  some  of  the  best  manufacturers  of  eleva- 
tors, and  was  a  reasonably  proper  appliance  to  be 
used  in  .the  construction  and  operation  of  an  elevator. 
The  worm  gearing  and  other  appliances  for  propel- 
ling said  elevator  were  near  the  ceiling  of  the  first 
floor  of  appellee's  factory,  in  full  view  of  a  person 
about  to  ride  on  said  elevator.  There  were  no  safety 
appliances  of  any  kind  attached  to  or  used  in  connec- 
tion with  said  elevator  to  prevent  the  same  from  fall- 
ing while  persons  were  riding  in  or  on  the  same,  ex- 
cepting such  protection  as  might  be  aflForded  by  the 
worm  gearing;  and  that  such  worm  gearing  was,  in 
and  of  itself,  a  sufficient  safety  appliance,  if  properly 
fastened  on  the  shaft,  and  it  was  the  only  appliance 
that  should  have  been  used;  and  that  said  elevator 
was  not,  at  the  time  appellant  was  injured,  unsafe 
for  persons  to  ride  upon  by  reason  of  the  absence 
therefrom  of  proper  and  sufficient  safety  appliances. 
If  at  any  time  the  elevator  was  above  the  first  floor, 
and  the  worm  gearing  became  displaced  or  disabled, 
the  elevator  would  fall.  While  said  elevator  was  be- 
ing constructed,  or  after  its  completion,  the  attention 
of  the  president  of  appellee  was  called  to  the  absence 
therefrom  of  safety  appliances,  and  the  necessity  of 
their  use  was  suggested  to  him.  Said  elevator  was 
completed  on  December  15,  1892,  when  the  first  at- 
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tempt  was  made  to  operate  it.  During  the  forenoon 
of  that  day,  the  president  of  the  appellee  company 
called  the  attention  of  Kaiser  to  the  fact  that  there 
was  something  wrong  with  the  elevator,  and  that  it 
did  not  work  right.  On  said  15th  day  of  December, 
the  day  appellant  was  injured,  said  Kaiser  was  in 
charge  of  said  elevator,  experimenting  and  testing 
the  same.  Appellant  was  a  carpenter  and  had  been 
in  the  service  of  appellee  as  such,  working  in  and 
about  appellee's  factory,  from  April,  1892,  until  the 
time  of  his  injury  on  December  15,  and  on  said  day 
was  engaged  in  laying  a  floor  on  the  third  floor  of 
said  factory,  or  in  an  addition  thereto,  then  in  proc- 
ess of  construction.  That  on  said  day  appellant  was 
In  the  factory,  on  his  way  to  his  work  on  one  of  the 
upper  floors  of  said  factory,  when  he  was  invited  by 
said  Kaiser  to  ride  on  said  elevator;  and  he  entered 
on  said  elevator  for  the  purpose  of  being  conveyed  to 
where  he  was  required  to  work,  and  he  entered  upon 
and  rode  upon  said  elevator  solely  for  his  own  conve- 
nience or  pleasure,  and  without  invitation  or  request 
from  appellee  or  any  of  its  officers,  but  because  he  was 
invited  by  said  Kaiser,  and  not  otherwise;  that  while 
appellant  was  on  said  elevator,  in  response  to  said  in- 
vitation, the  elevator  fell,  and  thereby  fractured  appel- 
lant's right  leg. 

Appellant,  when  he  accepted  the  invitation  of  said 
Kaiser  to  ride  on  said  elevator,  supposed  and  believed 
that  said  Kaiser  had  authority  from  appellee  to  ex- 
tend to  him  said  invitation,  and,  at  the  time  he  got 
upon  said  elevator,  believed  that  he  could  with  safety 
ride  thereon.  That  prior  to  the  time  appellant  was 
injured,  no  written  or  printed  notice  was  posted  in 
appellee's  factory,  stating  that  employes  must  or 
should  not  ride  upon  said  elevator;  nor  was  appel- 
lant, prior  to  the  time  he  was  injured,  notified  by  ap- 
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pellee,  or  any  other  person,  that  employes  were  not 
permitted  to  ride  on  said  elevator,  or  that  the  same 
was  unsafe  or  dangerous  to  ride  in  or  on.  Appellant 
knew,  prior  to  his  injury,  that  a  new  freight  elevator 
was  in  process  of  construction,  and  he  did  not  know 
or  have  any  reason  to  believe  that  it  had  ever  been 
operated  before  the  day  he  received  his  injuries.  Said 
appellant  was  a  practical  carpenter,  of  many  years' 
experience,  and  said  elevator  was  so  constructed  as  to 
be  apparent  to  any  person  of  ordinary  intelligence, 
looking  at  the  same,  that  it  was  intended  to  carry 
freight  only,  and  not  passengers;  and  appellant 
could,  by  the  exercise  of  reasonable  care  at  the  time 
he  went  on  said  elevator,  have  discovered  that  said 
elevator  was  intended  for  carrying  freight  only,  and 
that  the  same  was  not  provided  with  dogs,  clutches, 
and  brakes.  There  were  safe  and  suitable  stairways 
provided  by  appellee  for  appellant  and  other  em- 
ployes to  go  from  the  first  to  the  third  floor  of  said 
factory,  and  the  new  addition  thereto;  and  appellant 
had  frequently  used  the  same,  and  was  familiar  with 
theni  and  their  use  for  going  to  the  place  where  he 
was  working  on  the  day  of  his  injury,  and  appellant 
had  no  duty  to  perform  with  reference  to  said  ele- 
vator, and  could  have  gone  safely  to  his  place  of 
work  at  the  time  of  the  injury  without  going  upon 
said  elevator,  and  could  have  performed  all  of  his 
duties  for  which  he  was  employed  by  appellee  with- 
out going  upon  said  elevator.  Prior  to  the  time  on 
said  day  that  appellant  was  injured,  many  of  the  em- 
ployes of  appellant  rode  upon  said  elevator,  and  fur- 
niture and  other  freight  owned  by  appellant  had  been 
transported  on  said  elevator  on  said  day  in  charge  of 
employes  of  appellee,  who  rode  on  said  elevator  with 
said  freight.  The  president  and  secretary  of  appellee 
corporation  rode  on  said  elevator  on  said  day.    Ap- 
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pellee  and  its  officers  did  not  know  that  any  of  its 
employes  other  than  Kaiser  were  riding  upon  said 
elevator  before  and  at  the  time  of  the  accident  in 
w^hich  appellant  was  injured,  nor  had  appellee  in- 
structed or  authorized  Kaiser  to  invite  its  employes 
to  ride  on  said  elevator.  That  prior  to  appellant's  in- 
jury, appellee  did  not  consent  that  appellant  and 
other  men  in  the  factory  other  than  Kaiser  should 
ride  upon  said  elevator,  nor  did  anyone  except  Kaiser 
have  any  authority  or  permission  to  ride  thereon. 
And  appellee  did  not  know  before  appellant  was  in- 
jured that  freight  was  being  carried  upon  said  eleva- 
tor, nor  did  appellee  before  said  injury  direct  or  con- 
sent by  any  of  its  officers  to  the  use  of  said  elevator 
for  carrying  freight.  That  the  falling  of  said  elevator 
was  caused  solely  by  the  slipping  of  the  worm  pinion 
off  of  its  shaft,  and  said  worm  gearing  was  manufac- 
tured and  put  together  by  the  Ft.  Wayne  Iron  Works. 
Said  worm  pinion  was  examined  by  said  Kaiser  be- 
fore he  put  it  up  in  appellee's  factory,  for  the  purpose 
of  seeing  whether  it  and  the  shaft  were  properly 
put  together;  and  he  found  and  concluded  that  the 
worm  pinion  and  shaft  were  properly  keyed  and  put 
together  before  he  used  them  in  the  building  of  said 
elevator;  and  that  said  Kaiser  was  competent  to  ex- 
amine and  know  whether  said  worm  pinion  and  shaft 
were  properly  put  together.  If  suitable  brakes,  dogs, 
clamps,  or  other  safety  appliances  had  been  attached 
to  and  used  in  connection  with  said  elevator,  the  same 
would  not  have  fallen  when  said  worm  pinion  slipped 
off  of  its  shaft;  but  said  elevator  was  not  unsafe  on 
account  of  the  absence  of  proper  and  sufficient  safety 
appliances.  The  openings  in  the  floor  of  appellee's 
factory  through  which  said  elevator  was  operated 
were  also  used  by  appellee  for  taking  up  and  down 
with  a  rope  and  tackle,  long  pieces  of  furniture,  such 
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as  bars  and  counters^  and  materials  which  could  not 
be  carried  on  said  elevator,  and  the  use  of  an  enclosiKl 
elevator  or  an  enclosed  elevator  shaft  at  said  place 
would  have  prevented  the  taking  up  and  down  of 
such  pieces  of  furniture  through  said  openings  with 
such  block  and  tackle. 

It  is  alleged  in  the  complaint  that  the  platform  of 
the  elevator  was  about  six  feet  wide  and  eight  feet 
long,  and  that  the  same  was  constructed  to  carry 
freight  and  employes  of  appellee.  The  theory  of  the 
complaint  is  thus  stated  by  appellant:  '^The  gist  of 
the  action  and  the  theory  of  the  complaint,  as  shown 
by  its  averments,  was  that  the  negligence  of  the  ap- 
pellee, which  resulted  in  the  infliction  of  the  injuries 
complained  of,  consisted  of  the  negligent  failure  and 
omission  of  appellee  to  attach  to  the  elevator  safety 
appliances  such  as  are  usually  and  generally  used  in 
connection  with  the  operation  of  elevators,  and  in 
negligently  failing  to  place  around  the  platform  of 
the  elevator,  railings  or  guards,  so  as  to  prevent  per- 
sons riding  on  the  elevator  from  falling  therefrom 
by  reason  of  the  absence  of  such  railings  or  guards, 
in  case  the  machinery  by  which  the  elevator  was 
moved  should  become  disabled  from  any  cause,  and 
the  elevator  should  fall." 

The  jury  found,  by  the  answers  to  interrogatories, 
that  said  elevator  was  constructed  and  intended  for 
the  transportation  of  freight  only,  and  not  for  em- 
ployes. The  rule  is  that  the  owners  are  under  no 
legal  obligation  to  put  safety  appliances  upon  ele- 
vators not  intended  to  carry  passengers.  Hall  v.  Mur- 
dock  (Mich.),  72  N.  W.  160;  Kem  v.  DeCastro,  etc..  Re- 
fining Co.,  125  N.  Y.  50,  25  N.  E.  1071;  Hoehmann  v. 
Moss  Engraving  Co.,  4  Misc.  Rep.  160,  23  N.  Y.  Supp. 
787;  Webb  on  Pass.  &  Freight  Elevators,  sections  17 
and  23.*    Nor,  as  a  general  rule,  does  proper  care  re- 
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quire  that  a  freight  elevator  be  enclosed  or  sheathed. 
Hoehmann  v.  Moss  Engraving  Co.,  supra;  Boehm  v.  ifooe, 
18  N.  Y.  Supp.  106;  Webb  on  Pass,  and  Freight  Ele- 
vators, section  17,  supra. 

It  is  also  clear  from  the  answers  to  interrogatories 
that  a  mere  inspection  of  the  elevator  showed  that 
it  was  a  freight,  and  not  a  passenger,  elevator,  and 
that  appellant  when  he  entered  upon  the  elevator, 
and  when  he  was  injured,  knew  that  the  same  was  in- 
tended for  freight  only,  and  not  for  passengers;  that 
employes  had  used  the  elevator  on  the  first  day  it 
was  operated,  and  before  appellant's  injury  on  said 
day,  to  ride  up  and  down  on,  without  the  knowledge 
or  consent  of  appellee,  does  not  change  the  fact  that 
it  was  made  to  carry  freight  only,  as  found  by  the 
jury.  Hoehmann  v.  Moss  Engraving  Co.,  supra^  p.  162; 
Morris  v.  Broum^  111  N.  Y.  318,  18  N.  E.  722. 

The  jury  also  found  that  appellant,  by  the  exercise 
of  ordinary  care,  would  have  known  that  the  elevator 
was  not  provided  with  such  safety  appliances  as  dogs, 
clutches  or  brakes.  Under  such  circumstances,  even 
if  appellant  rode  upon  the  elevator  at  the  invitation 
of  appellee,  he  assumed  the  risk  incident  to  carriage 
upon  it.  Hall  v.  Murdoch,  supra;  Shields  v.  Robins, 
(N.  Y.)  3  App.  Div.  582.  When  appellant  went  Apon 
the  freight  elevator,  even  if  Kaiser  was  authorized  by 
appellee  to  carry  him,  he  took  it  as, he  found  it, — 
open  platform,  without  sides  or  rails,  with  notice  that 
it  was  a  freight  elevator,  and  equipped  as  such. 
As  was  said  in  Hall  v.  Murdoch,  s^upra,  "When  one 
knows  that  the  elevator  is  designed  for  freight  alone, 
he  must  be  held  to  know  that  it  is  not  equipped  with 
the  same  regard  for  safety  that  a  passenger  elevator 
is  or  should  be."  The  jury  found,  however,  that  ap- 
pellee did  not  invite  appellant  to  ride  upon  the  eleva- 
tor, or  authorize  any  one  to  invite  him  to  do  so,  nor 


652  SUPREME  COURT  OF  INDIANA, 

Sievers  v.  The  Peters  Box  and  Lumber  Ck>mpany. 

did  appellee  consent  that  any  one  ride  thereon  except 
Kaiser,  but  that  appellant  rode  upon  the  elevator  at 
the  invitation  of  a  co-employe,  solely  for  his  own  con- 
venience and  pleasure,  without  the  knowledge  or 
consent  of  appellee,  and  that  appellee  had  provided 
safe  and  suitable  stairways  to  go  from  one  floor  of  the 
factory  to  the  other,  and  that  appellant  had  frequent- 
ly used  the  same,  and  was  familiar  therewith,  ^nd 
that  no  duty  required  appellant  to  go  upon  said  ele- 
vator. In  handling  the  elevator,  Kaiser;  so  far  as  the 
appellant  was  concerned,  under  the  facts  found,  was 
only  a  fellow  servant;  and  it  is  evident  that  he  had 
no  authority  to  invite  appellant  to  ride  upon  the  ele- 
vator, and  that  when  he  chose,  at  the  invitation  of  a 
co-employe,  to  ride  on  the  elevator,  instead  of  going 
up  the  stairway  provided  for  the  use  of  employes,  he 
did  so  at  his  own  risk.  Uoehmann  v.  Moss  Engraving 
Co.y  supra,  166;  Morris  v.  Brown,  supra,  pp.  326,  327; 
Shields  V.  Robins,  supra;  1  Shearman  &  Redfield  on 
Negligence  (5th  ed.),  section  190. 

Under  the  facts  found,  appellant  knew  that  the  ele- 
vator was  to  carry  freight  only.  Notice  to  him  of 
that  fact  was  not  therefore  necessary.  Before  he  can 
claim  that  he  rode  upon  the  elevator  by  permission  of 
appellee,  express  or  implied,  he  must  either  prove 
that  Kaiser  was  authorized  by  appellee  to  carry  him 
upon  the  elevator,  or  that  appellee  was  accustomed 
to  carry  its  employes  upon  said  elevator.  No  such 
facts  were  found  by  the  jury,  but,  on  the  contrary, 
they  expressly  found  that  appellee  never  authorized 
any  one  to  carry  him,  or  any  other  employe,  on  the 
elevator,  and  that  appellee  had  no  knowledge  that 
any  employe  or  freight  was  being  carried  on  the  same. 
The  finding  does  not  show  any  custom  to  carry  em- 
ployes on  said  elevator,  so  as  to  be  binding  on  ap- 
pellee.   The  finding  only  shows  that  on  the  first  day 
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the  elevator  was  operated,  and  while  the  same  was 
being  tested  and  experimented  with  by  the  employe 
who  constructed  it,  that  a  number  of  employes  and 
some  freight  were  carried  upon  the  elevator,  without 
the  knowledge  or  consent  of  appellee,  and  that  two  of 
the  oflScers  of  appellee  rode  thereon.  This  falls  far 
short  of  showing  any  custom  of  appellee  to  carry  its 
employes  on  said  elevator,  which  can  only  be  estab- 
lished, if  at  all,  by  showing  that  appellee  consented 
to  such  use,  or  that  it  was  so  used  with  the  knowl- 
edge of  appellee  under  such  circumstances  as  that 
an  assent  to  such  use  might  be  implied.  Even  if  the 
finding  showed  that  the  freight  elevator  was  used  by 
employes  in  going  to  and  from  their  work,  with 
the  knowledge  and  consent  of  appellee,  the  degree  of 
care  required  of  appellee  would  be  that  of  employer 
to  employe,  which  is  ordinary  care.  McDonough  v. 
Lauphery  55  Minn.  501,  57  N.  W.  152;  Shearman  & 
Redfield  on  Negligence  (5th  ed.),  section  190;  O^Brien 
V.  Western  Steel  Co'.y  100  Mo.  182,  18  Am.  St.  536,  13 
S.  W.  402. 

The  facts  found  do  not  show  that  appellee  was 
guilty  of  the  acts  of  negligence  alleged  in  the  com- 
plaint, but,  on  the  contrary,  they  show  that  it  was 
not  guilty  of  the  acts  of  negligence  charged.  It  is 
expressly  found  by  the  jury  that  the  elevator  was 
constructed  to  carry  freight  only,  and  not  employes; 
and  that  the  employe,  Kaiser,  directed  to  construct 
said  elevator,  and  who  was  authorized  to,  and  did, 
determine  the  kind  of  elevator  and  the  manner  of  its 
construction,  and  who  constructed  the  same,  was  a 
reasonably  competent  man  to  perform  that  work; 
and  that  the  worm  gearing  by  which  said  elevator 
was  operated  was  used  by  some  of  the  best  manufac- 
turers of  elevators,  and  was  a  reasonably  proper  ap- 
pliance to  be  used  in  the  construction  and  operation 
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of  an  elevator;  and  that  a  worm  gearing  is  in  and  of 
itself  a  sufficient  safety  appliance,  if  properly  fast- 
ened on  the  shaft,  and  was  the  only  appliance  that 
should  have  been  used;  that  the  wheels,  pulleys,  and 
the  said  worm  gearing  and  shaft  used  in  the  con- 
struction of  said  elevator  were  manufactured  by,  and 
the  said  worm  gearing  put  together  by,  the  Ft.  Wayne 
Iron  Works,  a  competent  and  reputable  manufacturer 
of  such  materials;  and  that  said  elevator  was  not  un- 
safe on  account  of  the  absence  of  proper  and  suffi- 
cient safety  appliances.  It  is  found  that  the  falling  of 
said  elevator  was  caused  by  the  slipping  of  the  worm 
pinion  off  its  shaft;  but  it  is  also  found  that  said 
worm  pinion  was  examined  by  Baid  Kaiser  before  he 
put  it  in  appellee's  factory,  for  the  purpose  of  seeing 
whether  the  shaft  and  worm  pinion  were  properly 
put  together,  and  found  that  they  were  properly 
keyed  and  put  together  before  he  used  them  in  the 
building  of  said  elevator;  and  that  said  Kaiser  was 
competent  to  examine  and  know  whether  said  worm 
pinion  and  shaft  were  properly  put  together;  that 
the  openings  in»  the  floor  through  which  said  elevator 
was  operated  were  also  used  by  appellee  for  the  tak- 
ing up  and  down,  with  a  block  and  tackle,  of  long 
pieces  of  furniture,  such  as  bars  and  counters,  and 
materials  which  could  not  be  carried  on  said  elevator, 
and  the  use  of  an  enclosed  elevator  or  an  enclosed 
elevator  shaft  would  have  prevented  the  taking  up 
and  down  of  such  pieces  of  furniture  through  said 
openings  with  such  block  and  tackle.  It  is  true,  as 
between  appellee  and  its  employes,  if  any,  whose  du- 
ties authorized  or  required  them  to  use  said  elevator. 
Kaiser,  although  an  employe,  was,  in  the  construc- 
tion of  said  elevator,  a  vice  principal,  and  repre- 
sented the  master,  and  his  negligence,  if  any,  in  the 
construction  of  said  elevator,  was  the  negligence  of 
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appellee.  Indiana,  etc.,  R.  W.  Co.  v.  Snyder,  Admr., 
140  Ind.  647.  The  findings  do  not  show  that  Kaiser 
had  any  notice  or  knowledge  of  any  defect  in  the 
construction  of  the  elevator,  or  that  it  was  unsafe. 
On  the  contrary,  they  show  that  he  was  a  competent 
person  to  construct  and  inspect  the  same,  and  that 
on  examination  he  found  the  worm  pinion  and  shaft 
properly  keyed  and  put  together. 

It  is  only  where  the  answers  to  interrogatories  are 
absolutely  irreconcilable  with  the  general  verdict 
that  the  court  is  authorized  to  sustain  a  motion  for  a 
judgment  on  such  answers  notwithstanding  the  gen- 
eral verdict.  Toton  of  Posey ville  v.  Lewis,  126  Ind.  80, 
81;  Gates  v.  Scott,  123  Ind.  459,  461,  and  cases  cited; 
Cincinnati,  etc.,  R.  R.  Co.  v.  Clifford,  113  Ind.  460,  468. 
The  answers  to  the  interrogatories  are  not  in  conflict 
with  the  general  verdict,  but  are  consistent  there- 
with; neither  do  they  sustain  the  allegations  of  the 
complaint.  But  if  there  were  no  general  verdict,  and 
the  facts  found  were  treated  as  a  special  verdict,  the 
judgment  thereon  should  be  for  the  appellee.  More- 
over, appellant's  motion  for  a  judgment  in  his  favor 
on  the  answers  to  the  interrogatories  notwithstand- 
ing the  general  verdict  was  properly  overruled  for 
the  further  reason  that  there  was  not  in  said  answers 
any  assessment  of  damages,  nor  were  there  any  facts 
found  from  which  the  court  could,  as  a  matter  of  law, 
make  such  assessment. 

It  is  next  insisted  that  the  court  erred  in  overruling 
the  motion  for  a  new  trial.  The  first  and  second 
causes  for  a  new  trial  are  that  the  verdict  is  not  sus- 
tained by  suflScient  evidence,  and  that  the  same  is 
contrary  to  the  evidence.  These  causes  for  a'  new 
trial  are  not  argued  by  counsel  for  appellant  in  their 
brief,  and  they  concede  that  there  is  such  confiict  in 
the  evidence  as,  under  the  rule  in  this  State,  this 
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court  will  not  weigh  the  evidence.  Lawrence  v.  Tan 
Buskirky  140  Ind.  481,  483;  Hoskimon  v.  Cavender,  143 
Ind.  1,  2;  Steele  v.  Empsoni,  142  Ind.  397,  405. 

The  next  cause  assigned  for  a  new  trial  is  that  the 
answers  to  special  interrogatories  9,  13,  14,  18  and  34, 
are  not  sustained  by  sufficient  evidence.  The  answers 
to  these  interrogatories  are  not  inconsistent  with  the 
general  verdict,  but  support  it.  It  is  only  when  the 
answers  to  the  interrogatories  are  so  inconsistent 
with  the  general  verdict  that  judgment  should  be 
rendered  thereon  notwithstanding  the  general  ver- 
dict that  it  is  proper  to  assign  as  a  cause  for  a  new 
trial  that  the  answers  to  such  interrogatories  are  not 
sustained  by  the  evidence,  or  that  they  are  contrary 
to  law.  In  such  case  the  general  verdict  is  disre- 
garded, and  judgment  rendered  on  the  answers  to  the 
interrogatories.  The  answers  to  the  interrogatories 
in  such  a  case  are,  in  effect,  the  verdict  upon  which 
the  judgment  must  be  rendered.  In  this  case,  how- 
ever, the  general  verdict  was  in  favor  of  the  defend- 
ant, and  the  answers  to  the  interrogatories  mentioned 
in  the  motion  for  a  new  trial  were  not  inconsistent 
therewith,  and  no  judgment  could  be  rendered  there- 
on. Said  cause  for  a  new  trial,  therefore,  presents 
no  question  for  our  decision.  Staser  v.  HogaUy  120 
Ind.  207,  228;  Chicago,  etc.,  R.  R.  Co.  v.  Kennington, 
123  Ind.  409,  410;  ^tfew  York,  etc.,  R.  R.  Co.  v.  Baltz, 
141  Ind.  661,  are  cited  to  support  the  contention  that 
a  new  trial  will  be  granted  when  the  answers  to  in- 
terrogatories are  not  sustained  by  the  evidence;  but 
in  such  case,  the  cause  assigned  for  a  new  trial  should 
be,  not  that  the  answers  to  the  interrogatories  are  not 
sustained  by  the  evidence,  but  that  the  verdict  is  not 
sustained  by  the  evidence.  Said  cause  for  a  new  trial, 
therefore,  presents  no  question  for  our  decision. 
There  was  evidence,  however,  sustaining  the  answers 
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to  said  interrogatories;  and  even  if  the  said  cause 
for  a  new  trial  presented  any  question,  under  the 
well  settled  rule,  we  could  not  review  and  weigh  the 
evidence. 

The  court  permitted  one  Seibold,  a  witness  for  ap- 
pellee, to  testify  that  the  elevator  was  so  constructed 
that  it  could  be  worked  by  a  person  standing  upon 
any  of  the  floors  of  the  building  by  means  of  ropes. 
This  witness  testified  as  to  the  manner  of  operating 
the  elevator  after  the  injury  of  appellant,  and  that 
the  means  and  appliances  for  operating  the  elevator 
were  the  same  before  the  injury  as  afterwards.  Ap- 
pellant assigns  this  action  of  the  court  as  cause  for 
a  new  trial.  The  only  objection  made  to  the  intro- 
duction of  this  evidence  was,  that  appellant  "objected 
to  any  testimony  showing  the  mode  of  operating  the 
elevator  since  the  accident  occurred."  No  reason  was 
stated  or  pointed  out  to  the  trial  court  why  said  evi- 
dence should  not  be  admitted.  The  rule  is  that,  un- 
less objections  to  the  evidence  are  specific,  they  are 
insuflScient  Fowler  v.  WallacCy  131  Ind.  347,  348,  and 
cases  cited;  Stanley  v.  Holliday^  130  Ind.  464,  467;  lAt- 
teriy  Admr.y  v.  Wright  School  Toumshipy  127  Ind.  81,  83, 
and  cases  cited. 

One  Crawford,  a  witness  for  appellee,  testified  that, 
before  the  injury  to  appellant,  the  person  sending 
freight  up  and  down  in  the  elevator  could  remain 
upon  the  fioor  from  which  said  freight  was  sent,  and 
operate  the  elevator.  The  witness  then  testified  that, 
after  the  injury,  the  freight  was  raised  or  lowered  in 
the  elevator,  and  the  person  raising  or  lowering  the 
same  remained  on  the  floor  where  the  elevator  was 
loaded,  and  operated  the  same.  To  this  evidence  appel- 
l^t  objected,  on  the  ground  that  the  same  was  self- 
serving  in  its  nature.  The  evidence  showed  that  the 
Vol.  151—42 
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elevator  was  the  same  after  the  accident  as  before; 
that  the  same  had  not  been  changed  in  any  way.  As 
to  its  manner  of  being  operated  it  was  proper  to 
prove  the  manner  of  construction  of  said  elevator  and 
how  it  was  and  could  be  operated  before  and  at  the 
time  of  the  accident.  And  when  it  had  not  been 
changed  in  any  way,  but  is  the  same  after  the  acci- 
dent as  before,  evidence  of  its  construction  and  how 
it  could  be  operated  after  the  accident  was  properly 
admitted  to  prove  its  condition,  construction,  and 
how  it  could  be  operated,  before  the  accident.  It  is  a 
common  thing,  when  the  construction  or  operation 
of  a  machine  or  machinery,  and  whether  the  same  is 
defective  or  otherwise,  is  in  issue,  to  permit  proof  of 
its  construction  and  operation,  etc.,  after  an  injury, 
where  there  has  been  no  change  made  in  the  same 
since  the  injury. 

The  court  did  not  err  in  refusing  to  permit  appel- 
lant to  prove  by  a  witness  that,  after  appellant  re- 
ceived the  injury  complained  of,  the  worm  gearing 
connected  with  the  elevator  was  fastened  differently 
by  being  riveted  on  the  shaft  to  which  it  was  at- 
tached. Board,  etc.,  v.  Pearson^  129  Ind.  456,  457; 
Terre  Haute,  etc.,  R.  R.  Co.  v.  Clem,  123  Ind.  15,  7  L.  B. 
A.  688. 

Charles  Pape,  president  of  the  appellee,  while  on 
the  stand  as  a  witness  for  appellee,  testified  that  he 
and  one  Kaiser,  an  employe  who  had  built  elevators, 
went  to  look  at  an  elevator  in  the  City  Carriage 
Works.  Appellee  then  propounded  this  question  to 
the  witness:  "After  you  saw  the  elevator  at  the  car- 
riage works,  what  did  Kaiser  say  about  it,  if  any- 
thing?" To  this  question  appellant  objected,  on  the 
ground  that  "it  is  improper  and  suggestive;  that  it 
suggests  to  the  witness  that  Mr.  Kaiser  did  say  some- 
thing to  him  after  that,  the  witness  not  having  testi- 
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fled  that  Mr.  Kaiser  did  say  anything."  This  objec- 
tion was  overruled,  and  the  witness  answered  the 
question.  The  question  was  not  suggestive,  but  only 
required  the  witness  to  state  what  Mr.  Kaiser  said,  if 
anything.  The  question  even  if  improper,  was  not 
open  to  the  objection  made,  and  the  court  did  not  err 
in  overruling  the  same.  Objections  were  made  to 
other  questions  propounded  to  this  witness,  but  they 
were  made  after  the  witness  had  answered  the  ques- 
tions, and  therefore,  came  too  late. 

Appellant  next  contends  that  the  court  erred  in 
permitting  Q.  P.  Diutenhaven,  a  witness  for  appel- 
lee, to  testify,  over  app.ellant's  objection,  that  if  there 
was  a  worm  gearing  on  his  elevator,  or  on  an  eleva- 
tor constructed  like  it,  he  would  consider  it  a  safe 
appliance  for  hauling  freight.  Appellant  objected^ 
to  the  question  which  elicited  the  evidence,  on  the 
grounds  "that  the  witness  has  not  shown  himself 
qualified  to  speak,  also  that  it  does  not  appear  that 
the  witness  has  sufficient  knowledge  and  information 
relative  to  elevators  to  express  an  opinion  upon  it, 
and  that  it  is  incompetent  to  compare  the  elevator  in 
this  action  with  the  one  owned  by  the  witness,  for 
the  purpose  of  determining  its  safety  as  contrasted  or 
otherwise  used."  It  is  true  that  it  is  error  to  permit 
one  who  is  not  an  expert  to  express  an  opinion  upon 
a  question  with  relation  to  which  all  the  facts  may 
be  placed  before  the  jury;  yet  it  is  permissible  for 
a  witness  to  give  such  opinion  when  the  facts  cannot 
be  placed  before  the  jury.  Brunker  v.  Cummins^  133 
Ind.  443,  448,  and  cases  cited;  Bennett  v.  Meehan,  83 
Ind.  666,  43  Am.  Rep.  78,  and  cases  cited;  Loshbaugh 
V.  Birdsell,  90  Ind.  466,  467;  Indiana,  etc.,  R.  W.  Co.  v. 
HaUy  93  Ind.  79,  81-82;  Carthage  Turnpike  Co.  v.  An- 
drews, 102  Ind.  138,  142-144,  and  cases  cited;  Clark 
Civil  Township  v.  Brookshire,  114  Ind.  437,  444-445. 
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This  witDess  had  testified  without  objection  that  he 
had  observed  worm  gearings  and  their  operation  on 
elevators,  and  that  he  considered  a  worm  gearing  a 
safe  appliance  to  prevent  an  elevator  from  falling; 
but  the  construction  of  the  worm  gearing  and  the 
elevator,  and  the  manner  of  attaching  the  same  to 
the  elevators,  and  the  manner  of  operating  the  same, 
cannot  be  described  to  a  jury  as  it  appeared  to  the 
witnesis.  In  such  case,  the  witness,  not  an  expert, 
may  express  his  opinion.  It  is  clear  that  the. objec- 
tion that  the  witness  was  not  an  expert  was  properly 
overruled.  The  remainder  of  the  objection  seems  to 
be  meaningless,  or  at  least  indefinite  and  uncertain. 
The  evidence,  even  if  erroneously  admitted,  however, 
was  harmless,  for  the  reason  that  the  theory  of  ap- 
pellant's case  was  that  the  elevator  in  this  case  was 
for  freight  and  employes  both,  while  the  testimony 
of  the  witness  was  only  that  if  there  was  a  worm 
gearing  on  his  elevator  (which  carried  freight  only), 
or  one  constructed  like  his,  that  he  would  consider 
it  safe.  Under  the  issues  such  evidence  could  not 
have  harmed  the  appellant. 

During  the  progress  of  the  trial,  appellee  called  a 
witness,  and  propounded  to  him  questions  to  which 
apipellant  objected;  and,  the  same  being  sustained, 
counsel  for  appellee  stated  what  they  proposed  to 
prove  by  said  witness.  Appellant  objected  to  the 
statement  being  made  in  the  presence  and  hearing 
of  the  jury,  which  was  overruled  by  the  court.  Coun- 
sel for  appellee  called  two  other  witnesses,  and  of- 
fered to  prove  the  same  thing  by  them.  Appellant 
objected  to  the  said  offer  to  prove  the  same  fact  be- 
ing repeated  in  the  presence  and  hearing  of  the  jury. 
Whether  the  statement  of  counsel  as  to  what  a  wit- 
ness will  testify  in  answer  to  a, question  to  which  an 
objection  has  been  sustained  shall  be  made  in  the 
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presence  of  the  jury  rests  in  the  sound  discretion  of 
the  trial  court;  and,  unless  it  is  clearly  shown  by  the 
record  that  such  discretion  has  been  abused,  the  de- 
cision of  the  trial  court  upon  such  question  will  not 
be  reversed.  No  abuse  of  that  discretion  is  shown 
by  the  record  in  this  case.  When  an  oflfer  to  prove 
is  once  fully  made,  and  the  question  sought  to  be  saved 
is  fully  presented,  there  is  no  necessity  to  repeat  the 
offer  to  prove,  and  a  repetition  of  the  offer  is  at  least 
subject  to  censure,  whether  a  ground  for  reversal  or 
not.  The  trial  court  was  able  to  observe  the  effect,  if 
any,  of  such  offer  to  prove;  and,  unless  the  contrary 
is  shown  by  the  record,  the  presumption  is  that  no 
injurious  effect  followed  such  offer  to  prove,  or,  if  it 
did,  that  the  same  was  properly  corrected  by  the 
court.  Y annoy  y.  Klein^  122  Ind.  416,  419,420;  Elliott 
App.  Proc,  sections  701,  703.  See  Pfafenback  v. 
Ijake  Shore,  etc.,  It.  W.  Co.,  142  Ind.  246,  249;  MUler  v. 
Dill,  149  Ind.  326;  Rohh  v.  State,  144  Ind.  569,  571,572. 
Complaint  is  made  by  appellant  in  regard  to  cer- 
tain instructions  because  the  jury  were  informed 
that  "the  burden  is  upon  the  appellant  to  prove  the 
material  allegations  of  the  complaint,  and  he  cannot 
recover  unless  he  has  made  such  proof."  It  is  true,  as 
argued  by  appellant,  that  if  averments  in  a  complaint 
or  an  answer  in  confession  and  avoidance,  or  any  one 
of  them,  are  established  by  a  fair  preponderance  of 
the  evidence  in  a  case,  it  is  sufficient,  whether  the 
party  having  the  burden  of  proof  as  to  such  aver- 
ments or  his  adversary  introduced  such  evidence.  But 
there  is  no  presumption  that  any  party  to  a  cause 
has  given  any  evidence  to  establish  his  adversary's 
case  or  defense.  Therefore,  unless  the  record  in  this 
case  shows  affirmatively  that  appellee  introduced  evi- 
dence tending  to  sustain  some  one  or  more  of  the  aver- 
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ments  of  appellant's  complaint,  said  instruction  was 
not  erroneous.  It  is  not  claimed  by  appellant  that 
any  such  evidence  was  given.  In  any  event,  it  would 
seem,  however,  that  the  use  of  the  words  complained 
of  was  a  mere  verbal  inaccuracy,  which  could  not 
have  misled  the  jury  or  harmed  appellant 

We  have  examined  the  other  instructions  of  which 
complaint  is  made  by  appellant,  and  do  not  think 
them  open  to  the  objections  urged,  although  they 
may  contain  some  verbal  inaccuracies,  but  they  are 
not  such  as  would  be  misleading.  But  even  if  said 
instructions  were  erroneous  as  urged,  appellant  has 
no  grounds  for  complaint,  for  the  reason  that  the  an- 
swers of  the  jury  to  the  interrogatories  show  that 
the  instructions  given  did  not  injure  him.  Under 
said  facts,  appellant  would  not,  in  any  event,  be  en- 
titled to  a  judgment  in  his  favor.  The  instructions, 
therefore,  even  if  erroneous,  did  not  harm  appellant, 
unless  the  answers  to  the  interrogatories  were  influ- 
enced by  said  instructions.  Ricketts  v.  Harvey^  106 
Ind.  664;  Cline  v.  Lindseijy  110  Ind.  337,  848;  Moore^ 
Admr.y  v.  Lynfty  79  Ind.  299,  301 ;  Elliott's  App.  Proc, 
section  642.  Said  instructions,  however,  were  gen- 
eral instructions  as  to  the  law,  and  could  in  no  way 
influence  the  answers  to  interrogatories.  Finding 
no  available  error  in  the  record,  the  judgment  is  af- 
firmed. 

On  Petition  for  Rehearing. 

Per  Curiam. — Upon  the  facts  found  by  the  jury  in 
answer  to  the  interrogatories,  appellant  was  not  en- 
titled to  a  judgment  against  appellee  even  if  the  gen- 
eral verdict  had  been  rendered  in  his  (appellant's)  fa- 
vor. In  no  event,  therefore  would  appellant,  un- 
der the  facts  found,  be  entitled  to  recover.  In  such 
a  case  he  cannot  complain  of  the  instructions  given. 
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howeyer  erroneous  they  may  be,  because  they  were 
harmless.  Judge  Elliott,  in  his  work  an  App.  Proe., 
section  642,  said:  "If  it  affirmatively  appears  from 
the  record  that  in  no  event  can  the  complaining 
party  recover  upon  the  facts,  errors  in  the  instruc- 
tions, however  flagrant,  may  be  regarded  as  harm- 
less." It  is  immaterial,  therefore,  whether  the  in- 
structions complained  of  by  appellant,  except  those 
in  regard  to  the  burden  of  proof,  were  or  were  not 
erroneous.  It  was  not  necessary  or  proper,  therefore, 
to  set  ,out  said  instructions,  and  appellant's  objec- 
tions thereto,  in  the  opinion  of  the  court,  and  deter- 
mine whether  or  not  they,  or  either  of  them,  were 
erroneous. 

On  a  re-examination  of  the  record,  we  find  that  ap- 
pellant objected  at  the  proper  time  to  two  questions 
answered  by  Charles  Pape,  a  witness  for  appellee,  in- 
stead of  one,  as  stated  in  the  original  opinion ;  and  ap- 
pellant asks  in  his  petition  for  a  rehearing  that  we 
"decide  as  to  the  competency"  of  the  one  not  consid- 
ered. The  question  referred  to  by  appellant  was 
asked  the  witness  Pape  in  regard  to  the  purpose  for 
which  he  took  Kaiser,  the  employe  who  built  the  ele- 
vator, to  see  the  elevator  at  the  City  Carriage  Works. 
The  action  of  the  court  in  overruling  the  objection 
to  said  question,  and  permitting  the  same  to  be  an- 
swered, is  not  assigned  as  a  separate  cause  for  a  new 
trial  but  said  action  of  the  court,  and  the  action  of 
the  court  in  overruling  the  objection  to  the  question 
as  to  what  Kaiser  said  after  he  saw  the  elevator  at 
the  carriage  works,  and  permitting  the  same  to  be 
answered  (considered  in  the  original  opinion),  were 
jointly  assigned  as  one  of  the  causes  for  a  new  trial. 
If  the  court  did  not  err  in  both  of  said  rulings,  then 
said  specification  constitutes  no  ground  for  a  new 
trial,  for  the  reason  that  it  is  well  settled  that,  when 
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two  or  more  rulings  are  assigned  jointly  or  in  gross 
as  a  cause  for  a  new  trial,  to  render  the  same  avail- 
able as  a  cause  for  a  new  trial  both  of  such  rulings 
must  be  erroneous.  Indiana,  etc.,  R.  W.  Co.  v.  Sny- 
der ^  Admr.,  140  Ind.  647,  649,  and  cases  cited;  Law- 
rence  v.  VanBuskirk,  140  Ind.  481,  482;  Hannan  v. 
StatCy  149  Ind.  81,  82;  Masterson  v.  StatCy  144  Ind.  240, 
246;  Conrad  v.  State,  144  Ind.  290,  297. 

It  was  held  in  the  original  opinion  that  the  court 
did  not  err  in  overruling  the  objection  to  the  question 
in  regard  to  what  Kaiser  said  after  he  saw  the  ele: 
vator  at  the  carriage  works.  It  follows,  therefore, 
under  the  authorities  cited,  that  said  cause  for  a  new 
trial  is  not  available,  even  if  the  trial  court  erred  in 
overruling  appellant's  objection  to  the  other  question 
mentioned  in  said  specification  for  a  new  trial,  being 
the  one  mentioned  in  appellant's  petition  for  a  rehear- 
ing. But  suppose  the  question  we  are  asked  to  de- 
cide was  properly  presented  by  the  "record;  was  re- 
versible error  committed?  The  answer  to  said  ques- 
tion was,  in  effect,  that  the  witness  took  Kaiser  to 
see  the  elevator  at  the  carriage  works,  because  he 
wanted  his  judgment  as  to  whether  that  elevator 
would  be  sufficient.  It  is  evident  that  said  answer 
could  not  have  influenced  the  jury  as  to  any  fact 
found,  or  as  to  any  issue  in  the  case.  Such  question 
and  answer  may  have  been  immaterial,  but  certainly 
the  same  did  not  prejudice  the  appellant. 

The  other  questions  presented  were  fully  consid- 
ered and  determined  in  the  original  opinion,  and, 
after  a  careful  review  of  the  same,  we  are  satisfied 
that  there  are  no  legal  grounds  for  a  reversal  of  the 
judgment  of  the  trial  court.  The  petition  for  a  re- 
hearing is  therefore  overruled. 
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[No.  17,558.    Filed  April  15,  1896.     Rehearing  denied  Oot.  14,  1896.]  ]l5l 

|lttB 

Appeal.— jFt/ingf  of  Brief  Equivalent  to  Waiver  of  Process, — The    ibi 
filing  of  a  hrief  on  the  merits  of  an  appeal  amounts  to  a  full  appear- 
ance and  waiver  of  process,    jp.  666. 

Same. — Brief. — A  paper  filed  by  appellant,  purporting  to  be  a  brief , 
containing  no  statement  of  any  point  relied  on  for  a  reversal,  and 
in  which  no  argument  is  made,  is  not  a  brief  within  the  meaning  of 
rule  twenty-six  of  the  Supreme  Court,    p.  666. 

Same  —Amendment  of  Assignment  of  Errors, — Under  rule  three  of 
the  Supreme  Court,  permitting  amendments  to  the  assignment  of 
errors  after  a  cause  has  been  submitted  if  it  is  made  to  appear  that 
due  care  and  diligence  were  ezercided  in  the  first  instance,  a  show- 
ing that  "by  inadvertence  and  oversight  in  preparing  the  assign- 
ment of  errors  the  names  of  said  parties  were  omitted,"  is  not  a 
showing  of  due  care  and  diligence,   pp.  666,  667. 

From  the  Huntington  Circuit  Court.  Appeal  dis- 
missed. 

B.  M.  Cobby  for  appellant. 

J.  B.  Kenner  and  U.  S.  Leshj  for  appellees. 

McCabb,  J. — A  motion  has  been  filed  in  this  court 
to  dismiss  the  appeal,  by  some  of  the  appellees,  on 
the  ground  that  the  process  issued  by  the  clerk  of  this 
court  for  some  of  the  appellees  was  served  on  their 
attorneys,  instead  of  being  served  on  such  appellees 
themselves,  citing  in  support  of  such  motion,  Tate  v. 
Hamlin^  149  Ind.  94.  But  since  filing  such  motion 
said  parties  have  filed  a  brief  on  the  merits  of  the  ap- 
peal, which  amounts  to  a  full  appearance  and  waiver 
of  process.  Hazleton  v.  De  Priest,  143  Ind.  368.  The 
motion  must  be  regarded  as  waived.  Another  mo- 
tion is  made  to  dismiss  the  appeal  because  the  ap- 
pellant failed  to  file  a  brief  within  sixty  days  after 
the  submission.  The  point  made  under  this  motion 
is  that  the  only  brief  on  behalf  of  appellant  filed 
within  the  sixty  days  after  the  submission  of  the  cause 
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is  not  a  brief,  in  any  proper  legal  sense.    Long  after 
the  expiration  of  the  sixty  days  after  submission,  the 
appellant  filed  a  proper  brief.    He  has  also  filed  an 
elaborate  brief  to  prove  that  the  paper  filed  by  him 
within  the  time  allowed  for  filing  a  brief  was  a  suf- 
ficient brief.    After  carefully  reading  the  same,  with 
the  quotations  from  numerous  decisions  of  this  court 
as  to  what  it  takes  to  constitute  a  brief,  so  as  to  pre- 
vent the  assignment  of  errors  from  being  thereby 
deemed   waived,   we   think    no    other   argument    is 
needed  to  establish  conclusively  that  appellant's  first 
effort  does  not  amount  to  a  brief.    Among  the  quo- 
tations by  appellant  is  the  following  from  Millikan  v. 
f!tat€f  €x  rel.y  70  Ind.,  at  page  284,  where  it  is  said: 
"The  paper,  however,  purporting  to  be   appellant's 
brief,  contains  only  a  short  abstract  of  the  proceed- 
ings below,  and  a  general  statement  of  thp  objections 
to  those  proceedings  which  are  relied  on  for  a  revers- 
al of  the  judgment,  without  any  argument  or  the  as- 
signment of  any  specific  reasons,  in  support  of  the  ob- 
jections thus  indicated.    Buch  a  paper  is  not  a  brief 
within  the  spirit  and  meaning  of  rule  fourteen  [now 
twenty-six]  of  this  court  and  presents  no  question  for 
our  decision  in  this  court."    In  the  case  before  us, 
there  is  no  statement  of  any  point  relied  on  for  a  re- 
versal, and  no  argument  is  made,  in  the  paper  called  a 
"brief  in  favor  of  any  point  for  a  reversal  of  the  judg- 
ment. 

But  there  is  another  ground  on  which  it  is  urged 
that  the  appeal  should  be  dismissed,  and  that  is  that 
some  of  the  parties  in  whose  favor  judgment  was  ren- 
dered have  not  been  made  parties  to  the  appeal,  as  ap- 
pellees or  otherwise.  The  appellant,  conceding  his  fail- 
ure to  make  them  parties,  has  asked  leave  to  amend  the 
asrtgnment  of  errors  so  as  to  make  them  appellees. 
That  motion  was  overruled  on  February  11, 1896,  on  the 
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ground  that  there  was  no  showing  of  a  valid  excuse 
for  failure  to  make  the  proper  parties  in  the  start. 
Bule  three  of  this  court  provides  that  "Amendments  of 
the  assignment  of  errors  shall  not  be  made  after  the 
cause  is  submitted,  except  upon  notice  and  leave  ap- 
plied for  in  writing,  nor  shall  leave  be-  granted  unless 
it  appear  that  due  care  and  diligence  were  exercised 
in  the  first  instance  to  make  the  assignment  com- 
plete." The  only. care  and  diligence  shown  is  that, 
"by  inadvertence  and  oversight  in  preparing  the  as- 
signment of  error  the  name  of  the  said  parties  was 
omitted."  This  is  not  a  showing  of  care  and  dili- 
gence. Where  a  party  appeals,  and  does  not  make 
all  the  opposite  parties  in  whose  favor  judgment  was 
rendered  appellees  therein,  the  appeal  will  be  dis- 
missed, as  the  appellate  tribunal  has  not  the  power  to 
disturb  the  judgment  as  to  some  of  the  parties  with- 
out disturbing  it  as  to  all.  Oaraide  v.  Wolfy  135  Ind. 
42;  Ogle  v.  Manlove,  133  Ind.  55.  For  all  the  reasons 
above  stated  the  motion  to  dismiss  the  appeal  ought 
to  be,  and  is,  sustained.    The  appeal  is  dismissed. 


Hutchins  v.  The  State. 

[No.  18,527.    Filed  December  28,  1898.] 

Instructions. — Mtut  Be  Construed  Together,— CrimincLl  Law. — ^An 
instruction  in  a  criminal  cause  stating  the  elements  constituting 
the  crime  of  biirglary,  concluding  with  a  direction  to  find  the  de-  i5i 
fendant  guilty  if  aU  of  those  elements  were  established  beyond  a  '^ 
reasonable  doubt,  is  not  so  defective  as  to  amount  to  reversible 
error  in  that  it  authorized  a  conviction  without  proof  that  the 
accused  committed  the  crime,  where  the  instruction  immediately 
preceding  set  out  the  information  against  the  accused  charging 
him  with  burglary,    pp.  668-670. 

Same. — Must  Be  Construed  Together. — Instructions  must  be  construed 
with  reference  to  each  other,  and  as  an  entirety,  and  not  in  dissected 
parts,  and  if  the  instructions  as  a  whole  correctly  present  the  law 
to  the  jury,  even  though  some  particular  one  standing  alone  would 
be  erroneous,  affords  no  ground  for  reversal,    p,  670. 
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New  Tbial. — Misconduct  of  Jury, — ^An  affidavit  for  a  new  trial  made 
by  defendant's  attorney  on  information  and  belief  of  the  misconduct 
of  the  jury  while  in  the  jury  room  deliberating  upon  their  verdict 
without  stating  the  source  of  his  knowledge  of  such  misconduct  is 
insufficient,    pp,  671-678. 

Samr. —Newly  Discovered  Etndence, — Impeachment  of  Witness. — 
Newly  discovered  evidence  going  merely  to  contradict  and  impeach 
a  witness  who  testified  against  defendant  is  not  sufficient  to  justify 
the  court  in  granting  defendant  a  new  triaL    pp.  678,  679. 

Same. — Newly  Discovered  Evidence. — Confidential  Communications. — 
Attorney  and  Client. — Newly  discovered  evidence  consisting  of  a 
communication  made  by  a  client  to  his  attorney  is  not  ground  for  a 
new  trial,    pp.  678,  679. 

m 

From  the  Steuben  Circuit  Court.    Affirmed. 

Woodhull  (S:  CHlbert  and  H.  L.  Hutsan,  for  appel- 
lant. 

William  L.  Taylor ^  Attorney-General,  and  MerriU 
MooreSy  for  State. 

McCabe,  J. — ^The  appellant  was  convicted,  over  his 
motion  for  a  new  trial,  on  an  information  charging 
him  with  burglary  and  larceny.  Error  is  assigned 
by  appellant  on  the  action  of  the  circuit  court  in 
overruling  his  motion  for  a  new  trial. 

It  is  first  contended  under  that  motion  that  the 
court  erred  in  giving  the  fourth  instruction  asked  by 
the  State.  The  objection  to  the  instruction  is  that  it 
attempts  to  state  the  elements  of  the  crime  of  burg- 
lary, concluding  with  a  direction  to  find  the  defend- 
ant guilty  if  all  of  those  elements  are  established  be- 
yond a  reasonable  doubt.  The  objection  to  the  in- 
struction is  that  it  does  not  require  the  defendant  to 
have  any  connection  with  the  crime  in  order  to  his 
conviction.  But  in  order  properly  to  understand 
Instruction  four,  it  must  be  read  in  connection  with  in- 
struction three  of  the  same  series.  Indeed,  the  two 
instructions  should  be  read  as  one  single  instruction. 
The  two  instructions  read  as  follows:    "No.  3.    The 
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first  count  of  the  information  charges^  the  defendant 
now  on  trial  with  having  at  this  county  and  State, 
upon  the  5th  day  of  December  in  the  year  1896,  un- 
lawfully, feloniously  and  burglariously,  in  the  night- 
time, broken  and  entered  into  the  storehouse  of  Al- 
phonso  M.  Caswell  and  Almarion  A.  Caswell,  with 
the  unlawful  and  felonious  intent  to  then  and  there 
in  said  storehouse  take,  steal,  and  carry  away  certain 
articles  and  property  described  in  the  first  count  of 
the  information,  and  alleged  as  being  the  personal 
goods  and  chattels  of  the  said  Alphonso  M.  Caswell 
and  Almarion  A.  Caswell.  No.  4.  Among  the  in- 
gredients of  the  offense  charged  in  the  first  count  of 
the  information  are:  (1)  That  said  storehouse  was 
broken  and  entered  into;  (2)  that  said  storehouse 
was  broken  and  entered  into  in  the  night  time;  (3) 
that  the  breaking  and  entering  into  said  storehouse 
occurred  in  the  county  of  Steuben  in  the  state  of  In- 
diana; (4)  that  said  storehouse  was  broken  and  en- 
tered into  within  the  last  two  years;  (5)  that  the 
breaking  and  entering  into  said  storehouse  was  done 
with  the  unlawful  and  felonious  intent  to  commit  a 
felony  by  then  and  there  in  said  storehouse  unlawful- 
ly and  feloniously  taking,  stealing,  and  carrying 
away  the  goods,  property  and  chattels  described  in 
said  indictment,  or  some  portion  of  them.  And,  gen- 
tlemen of  the  jury,  if  you  find  all  these  ingredients 
exist  beyond  a  reasonable  doubt,  then  you  should 
find  him  guilty  as  he  stands  charged  in  the  first  count 
of  the  information."  The  particular  objection  to  this 
instruction  is  that  it  authorizes  the  jury  to  convict 
the  defendant  without  any  proof  that  he  was  the  per- 
son who  perpetrated  the  crime,  the  elements  of  which 
are  set  forth  in  the  instruction.  That  contention 
would  be  correct,  and  ought  to  be  upheld,  if  the  in- 
struction stood  alone.    This  fourth  instruction  is  very 
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awkwardly  drawn,  and,  standing  alone,  cannot  be 
upheld  because  it  is  incomplete.  But  it  must  be  con- 
strued along  with  instruction  three  of  the  same  series 
just  preceding  it,  because  the  first  is  also  incom- 
plete in  the  absence  of  instruction  four.  It  is  well  set- 
tled that  instructions  must  be  considered  and  con- 
strued with  reference  to  each  other,  and  as  an  en- 
tirety, and  not  separately  and  in  dissected  parts;  and 
if  the  instructions  as  a  whole  correctly  and  fairly 
present  the  law  to  the  jury,  even  though  some  par- 
ticular one,  standing  alone,  would  be  erroneous,  it 
affords  no  ground  for  reversal.  Newport  v.  State^  140 
Ind.  299;  Shields  v.  State,  149  Ind.  395,  406,  and  cases 
cited. 

But  in  the  first  line  of  instruction  four,  it  is  said: 
"Among  the  ingredients  of  the  offense  charged  in  the 
first  count,"  etc.  The  inquiry  arises:  What  was  the 
oflfense  charged  in  the  first  count?  The  preceding  in- 
struction tells.  It  says  'the  first  count  charges  the  de- 
fendant now  on  trial  with  having  committed  the  crime 
the  elements  of  which  are  enumerated  in  the  fourth  in- 
struction. Therefore,  when  the  court,  concluding  the 
fourth  instruction,  says  to  the  jury,  "If  you  find  all 
these  ingredients  exist  beyond  a  reasonable  doubt  you 
should  find  the  defendant  guilty  as  he  stands  charged 
in  the  first  count  of  the  information,"  it  evidently  had 
reference  to  the  same  crime  spoken  of  in  the  preceding 
instruction  three,  and  that  was  the  burglary  charged 
against  the  defendant.  The  elements  or  ingredients 
described  in  the  instruction  could  not  exist  without 
an  actor  or  perpetrator.  And  the  instruction,  while 
inexcusably  defective,  clearly  had  reference  to  some 
actor  in  doing  the  things  which  it  denominates  the  in- 
gredients of  the  crime.  And,  when  the  two  instruc- 
tions are  taken  together,  there  can  be  no  doubt  that 
the  actor  or  perpetrator  intended  and  meant  in  the 
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fourth  instruction  was  the  defendant  then  on  trial, 
and  that,  when  these  ingredients  or  acts  were  estab- 
lished beyond  a  reasonable  doubt,  the  defendant 
should  be  convicted,  because  his  acts  are  referred  to 
as  constituting  the  ingredients  or  elements  of  the 
crime  of  burglary  charged. 

It  is  next  urged,  under  the  motion  for  a  new  trial, 
that  the  circuit  court  erred  in  giving  instructions 
seven,  eight,  ten,  thirteen,  fourteen,  and  thirty-one 
asked  by  the  State.  Appellant  admits  that  said  in- 
structions are  correct  statements  of  the  law  in  the  ab- 
stract, but  it  is  contended  that  they  are  not  applicable 
to  the  evidence.    We  think  otherwise;. 

The  next  reason  urged  in  support  of  the  motion  for 
a  new  trial  is  certain  alleged  misconduct  of  the  jury 
while  in  the  jury  room,  deliberating  upon  their  ver- 
dict, prejudicial  to  the  rights  and  interest  of  the  de- 
fendant. The  only  proof  of  such  misconduct  is  an  affi- 
davit of  the  defendant's  attorney  setting  forth  the  fact 
that  such  misconduct  of  the  jury  took  place  in  the  jury 
room  while  they  were  deliberating  upon  their  verdict, 
and  that  the  affidavit  was  made  on  information  and 
belief.  The  Attorney-General,  on  behalf  of  the  State, 
insists  that  such  affidavit  furnishes  no  legal  proof  of 
the  alleged  misconduct,  and  hence  cannot  be  consid- 
ered. It  certainly  makes  but  little  difference  whether 
an  affidavit  of  an  oirtsidw,  charging  misconduct  of  the 
jury  in  the  jury  room,  states  that  it  is  made  on  infor- 
mation and  belief,  or  is  silent  as  to  the  source  of  af- 
fiant's belief.  As  no  persons  other  than  members  of 
a  jury  can  lawfully  be  in  their  room  while  they  are  de- 
liberating upon  their  verdict,  an  affidavit  by  any  per- 
son other  than  a  member  of  such  jury,  stating  that 
they  while  so  deliberating  in  their  room  have  been 
guilty  of  misconduct,  without  any  statement  as  to 
the  source  of  affiant's  knowledge,  implies  that  such 
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knowledge  must  have  been  derived  from  some  one 
or  more  of  the  members  of  the  jury,  because  other- 
wise the  court  must  presume  that  some  one  has 
violated  the  law  by  admitting  an  unauthorized  per- 
son into  the  jury  room  while  the  jury  is  deliberating 
on  their  verdict.  But  the  presumption  of  law  is  that 
everybody  has  obeyed  the  law  until  the  contrary  is 
made  to  appear.  In  Stanley  v.  Sutherland,  54  Ind. 
339,  defendant  made  an  affidavit  in  support  of  the 
ground  of  his  motion  for  a  new  trial  charging  the 
jury  with  misconduct  while  deliberating  on  their  ver- 
dict in  the  jury  room,  the  affidavit  concluding  with 
the  words  "as  affiant  believes."  Worden,  C.  J.,  speak- 
ing for  this  court  in  that  case,  at  page  356,  said: 
"The  affiant  does  not  state  how  he  obtained  informa- 
tion of  the  alleged  misconduct  of  the  jury.  It  is  not 
to  be  supposed  that  he  was  in  the  jury  room,  and  it 
would  probably  do  him  injustice  to  suppose  that  he 
was  furtively  hovering  around,  outside,  listening  to 
the  deliberations  of  the  jury.  If  the  information  came 
to  him  from  the  bailiff  in  attendance  upon  the  jury,  it 
seems  to  us  that  the  affidavit  of  the  bailiff  ought  to 
have  been  filed.  If  it  came  to  him  from  some  of  the 
jurymen,  it  could  not  be  received,  for  it  has  long  been 
settled  in  this  State  that  the  affidavits  of  jurors  can- 
not be  received  to  impeach  tjieir  verdict;  much  less 
could  their  statements  be  received  at  second  hand. 
The  affidavit  may  have  been  true,  as  the  affiant  be- 
lieved, and  yet  the  information  may  have  been  de- 
rived from  some  of  the  jurors,  whose  affidavits  could 
not  have  been  received.  Without  determining  what 
would  be  the  effect  of  the  alleged  misconduct  of  the 
jury,  if  legally  established,  we  are  of  opinion  that  the 
court  committed  no  error  in  overruling  the  motion 
on  the  affidavit."  The  supreme  court  of  California 
decided  the  same  question  the  same  way.    People  v. 
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WilliamSy  24  Cal.  31.  That  court  on  p.  40  in  that  case 
said:  "It  does  not  appear,  except  by  the  affidavit  of 
the  prisoner,  upon  information  and  belief  iperely,  un- 
supported by  any  other  evidence,  that  it  even  came  to 
the  knowledge  of  the  jury  that  the  obnoxious  papers 
were  in  the  room  where  the  jury  were  deliberating. 
It  is  not  to  be  presumed  that  the  jurors  violated  their 
duty  by  hunting  up  and  reading  evidence  not  given 
to  them  in  the  progress  of  the  trial  in  open  court 
under  the  sanction  of  the  judge.  The  presumption 
is  that  they  performed  their  duty  in  accordance  with 
the  oath  which  they  had  all  taken  before  entering 
upon  the  trial  of  the  case.  To  overthrow  this  pre- 
sumption there  must  be  some  direct  positive  tes- 
timony tending  to  show  misconduct  on  the  part 
of  the  jurors  in  this  particular.  It  is  not  enough  that 
this  objectionable  matter  was  inadvertently  left  in 
the  room,  with  other  books  and  papers,  where  the 
jury  might  by  chance  have  found  it.  There  must  be 
some  positive  testimony  by  some  person,  who  has 
knowledge  of  the  facts  which  he  states,  showing  that 
the  jurors,  or  some  one  of  them,  read  the  testimony 
referred  to,  or  at  least  that  they  found  it,  or  that  it 
in  some  way  came  to  their  notice."  This  case  clearly 
and  strongly  supports  fitanley  v.  Sutherland^  supray 
and  so  do  Pleasants  v.  Heard,  15  Ark.  411;  Allison  v. 
People,  45  111.  39;  Taylor  v.  State,  52  Miss.  87.  To  the 
same  effect  are  Burgess  v.  Langley,  5  Manning  & 
Granger,  722  (44  Eng.  Com.  Law,  377);  Clum  v.  Smith, 
5  Hill,  560;  Cain  v.  Cain,  I.  B.  Monroe,  213;  Aylett  v. 
Jetoel,  2  Wm.  Blackstone,  1299;  State  v.  Wright,  98 
Iowa  705,  68  N.  W.  440;  Borer  v.  State  (Tex.  Cr. 
App.),  28  S.  W.  951;  Parker  v.  State  (Tex.  Cr.  App.), 
30  S.  W.  553;  Gallihar  v.  State  (Tex.  Cr.  App.)  37  S. 
W.  329;  Gonzales  v.  State,  32  Tex.  Cr.  App.  621, 
Vol.  161—43 
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25  S.  W.  781;  Williams  v.  State^  33  Tex.  Cr.  App. 
136,  25  S.  W.  629. 

The  appellant  in  this  case  insists  that  misconduct 
of  "jurors  in  the  jury  room  can  only  be  established 
on  information  and  belief,  as  the  law  presumes  no 
one  is  present  within  said  jury  room  except  the  mem- 
bers of  the  jury,  and  they  cannot  be  heard  to  impeach 
their  own  verdict."  Appellant's  counsel  do  not  cite 
them,  but  there  are  two  cases  in  this  court  sustain- 
ing such  contention.  They  are  Houk  v.  AUeriy  126  Ind. 
568,  11  Irf.  R.  A.  706,  and  Chicago,  etc.,  R.  W.  Co. 
V.  McDaniel,  134  Ind.  166. 

The  affidavit  in  Houk  v.  Alleriy  supra,  was  made  by 
the  husband  of  the  appellant  to  misconduct  of  the 
jury  in  their  deliberations  on  their  verdict  in  their 
room.  It,  as  appears,  contained  no  statement  how 
the  afSant  obtained  knowledge  of  the  misconduct 
sworn  to  by  him.  It  is  said  in  that  case  that  "whether 
the  affidavit  was  made  from  information  and  belief 
or  from  actual  knowledge,  is  unimportant."  This 
case  proceeds  upon  the  theory  for  its  justification  that 
if  affidavits  of  outsiders,  who  do  not  state  the  source 
of  their  knowledge,  cannot  be  received  to  impeach  a 
verdict  for  misconduct  of  a  jury  in  the  jury  room,  then 
such  misconduct  is  beyond  reach  and  the  injured 
party  is  without  a  remedy  therefor.  As  a  palliation 
for  so  unseemly  a  thing  as  overturning  a  verdict  on 
mere  hearsay  or  second-hand  statements,  it  is  said 
in  the  case  that  the  affiant  might  have  been  called 
to  the  witness  stand  and  examined  orally,  with  a 
view  of  ascertaining  the  weight  which  the  affidavit 
should  receive;  and  affidavits  of  the  members  of  the 
jury  or  their  oral  testimony  might  have  been  intro- 
duced to  contradict  the  affidavit.  But  no  reference 
to  or  mention  of  Stanley  v.  Sutherland,  supra^  is  made 
in  the  entire  case.    And  so  in  Chicago,  etc.,  R.  W,  Co. 
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V.  McDaniely  supray  there  is  no  reference  to  or  mention 
of  Stanley  v.  Sutherland,  supra,  whatever.  Indeed, 
such  mention  or  reference  in  either  of  the  cases  we 
are  discussing  would  have  involved  the  necessity  of 
either  overruling  that  case,  or  the  decision  of  the  two 
cases  mentioned  contrary  to  the  way  they  were  de- 
cided. In  the  McDaniel  case,  supra,  it  is  still  more 
strongly  sought  to  uphold  the  ruling  there  by  argu- 
ing, as  in  the  Houh  v.  Allen  case,  that,  if  the  miscon- 
duct of  the  jury  cannot  be  shown  in  the  way  it  was,  the 
injured  party  had  no  remedy.  It  is  there  said:  "While 
the  unauthorized  method  by  which  a  jury  arrived  at 
a  verdict  is  a  matter  very  difficult  of  proof,  the  legal- 
ity of  the  verdict  is  easily  established  when  its  inva- 
lidity is  challenged  by  an  affidavit,  as  the  jurors  are 
competent  witnesses  to  sustain  their  verdict,  and  the 
method  by  which  it  was  arrived  at  is  peculiarly  with- 
in their  knowledge."  And  for  that  reason  the  inference 
is  sought  to  be  enforced  in  that  case  that  a  mere  hear- 
say or  second-hand  statement  should  be  deemed  suffi- 
cient to  put  the  party  in  whose  favor  the  verdict  is 
returned  on  the  defense  thereof,  or  it  shall  l^e  set 
aside.  This  line  of  reasoning  loses  sight  of  the  prin- 
ciple of  law  that  surrounds  and  guards  the  sanctity 
of  a  verdict.  It  acknowledges  that  the  law  has  been 
settled  for  centuries  that  the  statements  of  jurors 
who  know  more  about  the  conduct  of  the  jury  in  mak- 
ing the  verdict  than  anybody  else  cannot  be  received 
to  impeach  that  conduct  or  the  verdict,  whether  under 
oath  or  not.  How  absurd,  then,  it  would  be  for  that 
same  law  to  turn  around  and  receive  a  statement  im- 
peaching such  conduct  and  verdict  from  one  who,  in 
the  nature  of  things,  cannot  and  does  not  know  any- 
thing about  the  conduct  of  th*e  jury,  except  as  he  is 
informed  by  members  of  the  jury  themselves.  There 
would  be  no  good  reason  and  far  less  sense  in  forbid- 
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ding  jurors,  who  know  all  about  the  conduct  of  the 
jury  in  making  the  verdict,  from  making  statements 
impeaching  that  conduct  and  verdict,  and  at  the  same 
time  receive  such  statements  from  one  who,  in  the 
nature  of  the  case,  cannot  know  anything  about  the 
truth  of  such  statements  so  received.  The  law  pre- 
sumes the  verdict  is  right,  and  that  the  jury,  in  mak- 
ing it,  has  been  free  from  misconduct  This  pre- 
sumption prevails  until  it  is  overcome  by  some  sort 
of  legal  proof  to  the  contrary.  If  the  law  permitted 
the  integrity  of  the  verdict  to  be  put  in  issue  by  a 
mere  unverified  complaint,  a  party  has  gained  but 
little  when  at  the  end  of  a  long,  tedious  trial,  he  has 
obtained  a  verdict.  He  must  in  that  event  fight 
another  battle  before  his  verdict  is  available.  And 
a  statement  of  a  person  not  a  juror,  though  verified, 
that  the  jury  were  guilty  of  misconduct  in  the  jury 
room,  without  stating  the  source  of  his  knowledge 
or  how  he  came  to  know  the  fact,  is  no  better  than 
an  unverified  complaint.  The  court  judicially  knows 
that  he  could  not  very  well  know  the  fact  of  his  own 
knowledge,  unless  he  was  in  the  jury  room  at  the 
time,  and  such  presence  would  be  a  violation  of  law. 
Richard  v.  State,  74  Ind.  275.  The  presumption  of 
law  is  that  no  such  violation  of  law  occurred.  There- 
fore, in  the  absence  of  any  showing  to  the  contrary, 
the  presumption  is  that  he  must  have  derived  his 
knowledge  from  some  member  of  the  jury.  And  as 
such  statement,  verified  or  unverified,  could  not  be 
received  from  the  juror  to  impeach  the  verdict  or  the 
conduct  of  the  jury  in  making  it,  such  statement  can- 
not be  received  from  one  deriving  his  knowledge 
from  a  juror  (at  secojid  hand);  otherwise  the  inhibi- 
tion of  the  law  against  jurors  impeaching  their  ver- 
dict is  frittered  away  and  destroyed. 
We  do  not  mean  to  be  understood  as  holding  that 
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the  aflBdavit  of  no  person  outside  of  the  jury  room 
can  be  received  to  impeach  the  conduct  of  the  jury 
in  making  the  yerdict.  On  the  contrary,  where  the 
affiant  shows  in  his  affidavit  that  he  had  the  means 
of  actually  knowing  personally  of  the  alleged  mis- 
conduct, his  affidavit  may  and  ought  to  be  received, 
but  not  without  such  showing.  This  is  so  because 
the  court  cannot  say,  as  matter  of  law,  that  it  is 
physically  impossible  in  all  cases  that  persons  other 
than  jurors  can  actually  know  of  such  misconduct 
of  their  own  knowledge.  But  such  knowledge  by 
such  persons  in  the  nature  of  the  surroundings- must 
be  so  rare  and  exceptional  as  to  call  for  a  statement 
of  how  such  knowledge  was  acquired  or  derived; 
otherwise  the  courts  may  be  overthrowing  verdicts 
on  the  mere  .unauthorized  statements  of  jurors  from 
whom  the  affiant  derives  all  his  knowledge.  That 
would  be  authorizing  something  to  be  done  indirect- 
ly that  the  law  forbids  to  be  done  directly.  If,  in  the 
interest  of  the  correct  administration  of  justice,  the 
law  forbids  jurors,  who  know  better  than  any  body 
else  about  their  conduct,  to  open  their  mouths  in  im- 
peachment of  that  conduct,  certainly  that  same  law 
will  not  permit  others  to  do  so,  who  are  not  shown 
to  know  anything  at  all  about  it,  and  who,  in  the  na- 
ture of  things,  cannot  know  anything  about  it.  If  the 
law  holds  that  the  verdict  is  possessed  of  so  much 
sanctity  in  the  interest  of  public  justice,  that  it  will 
not  permit  a  juror  who  knows  all  about  how  it  was 
made  to  impeach  it  even  under  oath,  why  should  it 
allow  others  to  do  so  who  know  nothing  about  it?  It 
would  be  far  more  reasonable  to  allow  the  juror  who 
knows  the  facts  to  impeach  it  than  to  permit  one  to  do 
so  who  knows  nothing  about  the  facts.  The  law 
would  be  singularly  inconsistent  with  itself  to  forbid 
the  impeachment  of  a  verdict  by  jurors  who  know  all 
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about  the  facts,  and  at  the  same  time,  receive  the 
statements  of  others  to  impeach  it,  who  know  noth- 
ing about  such  facts.  Houk  v.  Atteriy  aupra^  is  in  di- 
rect conflict  with  Stanley  v.  Sutherland^  supra,  and  is 
in  conflict  with  the  current  of  authority  everywhere 
on  the  point  now  under  consideration;  and  it  is  also 
in  conflict  with  sound  reason  as  well  as  authority. 
And  the  same  is  true  of  Chicago^  etc.,  R.  W.  Co.  v.  Me- 
Daniel,  supra,  except  that  it  is  founded  on  Hauk  v. 
Allen,  supra,  Both  cases  wholly  fail  to  speak  of  or  re- 
fer to  Stanley  v.  Sutherland,  supra,  and  make  no  ref- 
erence to  or  mention  of  any  other  authorities  either 
pro  or  con  on  the  subject.  Nor  does  either  of  them 
state  any  satisfactory  or  sound  reason  why  the  ques- 
tion should  be  decided  as  it  was  in  each.  We  there- 
fore cannot  regard  them  as  well  considered  decisions, 

and  hence  they  ought  to  be,  and  are,  overruled,  in  so 
far  as  they  conflict  with  the  conclusion  here  reached. 

We  adhere  to  the  rule  laid  down  in  Stanley  v.  Suth- 
erland, supra,  and  hold  that  the  circuit  court  did  not 
err  in  overruling  the  motion  for  a  new  trial  on  said 
affidavit. 

The  next  ground  for  a  new  trial  is  alleged  newly- 
discovered  evidence.  That  evidence  is  as  to  an  alleged 
agreement  of  one  Philips,  who  was  jointly  chained 
with  the  appellant  in  the  information,  but  separately 
tried,  convicted,  and  sent  to  the  state  prison.  He  was 
a  material  witness  against  appellant  on  his  trial ;  and 
the  newly  discovered  evidence  was  that  the  attorney 
of  said  Philips  states  that  said  Philips  had  entered 
into  an  agreement  with  the  prosecuting  attorney 
that,  if  said  Philips  gave  certain  evidence  against 
appellant,  the  prosecuting  attorney  would  let  Phil- 
ips off  easy.  Philips,  on  the  witness  stand  on  cross- 
examination,  denied  making  any  such  agreement 
with  the  prosecuting  attorney.    It  appears  in  the  affl- 


NOVEMBER  TERM,  1898— Vol.  151.         679 

State,  ex  rd.  Taylor  et  al,  v.  Mount  et  al. 

davit  in  support  of  this  cause  for  a  new  trial  that  the 
attorney  of  Philips  received  this  information  as  a 
professional  and  confidential  con^munication  of  his 
c^ent,  while  engaged  to  defend  him,  and  refused  to 
make  an  affidavit  to  the  facts  on  that  ground.  The 
fact  that  the  newly  discovered  evidence  goes  merely 
to  contradict  and  impea.ch  the  witness,  Philips,  is  a 
sufficient  justification  of  the  court^s  refusal  of  a  new 
trial  on  this  ground.  Morel  v.  State,  89  Ind.  275; 
Sutherlin  v.  State,  108  Ind.  389;  Hamm  v.  Rominey  98 
Ind.  77;  Pennsylvania  Co.  v.  Nations^  111  Ind.  203; 
Smith  V.  State^  143  Ind.  685.  The  ruling  was  also  jus- 
tified by  the  fact  that  the  communication  was  a  con- 
fidential one,  made  by  client  to  his  attorney,  and 
hence  the  attorney  could  not  be  compelled  to  testify 
to  it  if  the  new  trial  was  granted.  Section  505,  Sub. 
8,  Burns*  R.  S.  1894  (497,  R.  S.  1881);  Boram  v.  Fmts, 
15  Ind.  50;  Botcer  v.  Briggs^  20  Ind.  139;  Bigler  v.  Rey- 
her  J  43  Ind.  112.  It  follows  that  there  was  no  error  in 
overruling  the  motion  for  a  new  trial.  The  judgment 
is  therefore  affirmed. 


State,  ex  rbl.  Taylor  et  al.,  v.  Mount  et  al.       ^^ 

[No.  18,780.    FUed  Oct.  14, 1898.    Rehearing  denied  Dea  28, 1898.] 

PLXADma,  —  Complaint.  —  Joint  Action.  —  Candidates  for  Offloe. — 
Judges.^'AppeUate  CouW.—The  nominees  for  the  office  of  appel- 
late judg^  have  such  a  common  interest  in  the  result  of  an  action 
for  a  writ  of  mandate  requiring  the  state  board  of  election  commis- 
sioners to  place  their  names  on  the  official  ballot  as  to  sustain  a 
joint  action,   pp.  681,  682. 

Api'bllatb  Court.— £7€c<ion  of  Judges.— Term  of  Cy^.— -The  act 
creating  the  Appellate  Court  limited  the  existence  thereof  to  six 
years  from  March  1,  1891 ;  the  act  of  1898  fixed  the  term  of  office 
of  each  judge  first  elected  at  four  years  from  the  1st  day  of  Janu- 
ary, 1898.  Held,  that  the  judges  elected  at  the  general  election  of  ^ 
1896  took  their  offices  January  1,  1897,  and  held  them  until  March  1, 
1897,  when  the  existence  of  the  court  was  to  end  by  law,  notwith- 
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standing  the  subsequent  enactment  of  a  statute  extending  the 
existence  of  the  court  four  years,    pp.  682-686. 

Appellate  CoxjRT.—Jvdges.-^ExteiMion  of  Term.— The  act  of  1801 
created  the  Appellat#  Court  and  limited  its  existence  to  March  1, 
1897;  the  act  of  1897  extended  the  period  of  its  existence  for  four 
years  from  January  1,  1897,  and  provided  tha^  the  present  judges 
should  hold  their  offices  for  and  during  the  term  of  four  years  from 
the  1st  day  of  January,  1897.  Held,  that  the  provision  extending 
the  term  of  the  present  judges  is  void  as  beyond  the  power  of  the 

'    legislature,   pp.  684-687. 

CJoNSTiTunoNAL  LlAW. -^Election  of  Offlcera.-^AppeUaie  Court. — Sec- 
tion 1,  article  15  of  the  constitution  [providing  that  all  officers 
whose  appointments  are  not  otherwise  provided  for  in  the  oonstitu- 

•  tion  shall  be  chosen  in  such  manner  as  may  be  preeciibed  by  law, 

•  confers  upon  the  legislature  the  power  to  prescribe  by  law  the  man- 
.    ner  of  electing  such  officers,  but  not  the  power  to  elect  them. 

p.  687. 

SAM:R.'^Election$.^Appellate  Courf.— Under  section  14,  article  2  of 
the  constitution,  providing  expressly  for  holding  general  elections, 

.  containing  a  proviso  that  the  General  Assembly  may  provide  by 
law  ''for  the  election  of  all  judges  of  courts  of  general  and  appel- 
late jurisdiction  by  an  election  to  be  held  for  such  officers  only," 
the  people  have  the  right  to  elect  the  judges  at  general  elections, 
except  where  the  legislature  has  designated  some  other  time  for 
that  purpose,  and  the  legislature  could  not  fill  the  office  of  appellate 
judge  by  appointment,  if  it  had  the  power  to  appoint,  only  until 
the  time  of  the  next  general  election,    p.  688. 

Appellate  Court. — Judges. — Eleetion.-^AmendmeTit  of  Law.^Seo- 
tion  2  of  the  act  of  January  28,  1897  (Acts  1897,  p.  10),  fixing  the 
term  of  office  of  the  judges  of  the  Appellate  Court  at  four  years, 
cannot  be  construed  with  section  3  of  the  act  extending  the  period 
of  existence  of  the  court,  which  by  law  was  to  expire  March  1,  1897, 
to  four  yelirs  from  January  1,  1897,  so  as  to  have  the  retroactive 
and  incidental  effect  of  causing  the  judges  who  had  been  elected  at 
the  preceding  general  election  to  have  been  chosen  for  the  term  of 
four  years,    pp.  689,  690. 

From  the  Marion  Circuit  Court.    Reversed. 

A.  G.  Smith,  C.  A.  Korhly,  F.  E.  Gavin,  T.  P. 
Davis  and  J,  L.  Gavin,  for  appellants, 

Wm.  A.  Ketcham,  Attorney-General,  and  George  L. 
Reinhard,  for  appellees. 

Howard,  J. — This  was  an  action  brought  by  the 
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relators,  in  the  name  of  the  State,  for  a  writ  of  man- 
damus, to  require  the  appellees,  who  constitute  the 
state  board  of  election  commissioners,  to  place  upon 
the  oflScial  ballot  to  be  voted  at  the  general  election 
held  in  November,  1898,  the  names  of  the  relators  as 
candidates  for  judges  of  the  Appellate  Court. 

In  the  complaint  and  alternative  writ  issued  there- 
under it  is  shown  that  the  relators  are  each  eligible 
to  the  office  of  appellate  judge,  that  each  was  duly 
nominated  thereto  and  such  nomination  properly  cer- 
tified to  the  said  board  of  election  commissioners,  but 
that  said  board  refused  to  place  the  names  of  the  re- 
lators upon  the  official  ballot,  claiming  that  there 
were  no  such  officers  to  be  elected  at  said  election. 
To  the  complaint  and  alternative  writ  the  appellees 
demurred  for  want  of  sufficient  facts,  and  this  de- 
murrer was  sustained  by  the  court.  Judgment  was 
thereupon  rendered  denying  the  peremptory  writ,  and 
for  costs  against  the  relators. 

•  As  preliminary  to  a  consideration  of  the  case  upon 
its  merits,  the  appellees  contend  that  the  complaint 
is  defective,  for  the  reason  that  it  discloses  a  joint  ac- 
tion by  the  relators,  whereas  they  have  no  joint  or 
common  interest  in  the  result.  There  is  no  doubt 
that  each  of  the  relators  is  separately  interested  in 
the  outcome  of  the  action,  inasmuch  as  each  seeks 
election  for  himself  to  the  office  of  judge  of  the  Ap- 
pellate Court.  We  think,  however,  that  they  have 
also  a  common  interest  in  the  decision  of  the  case. 
They  are  all  complaining  of  the  one  act  of  the  board 
of  election  commissioners,  who  have  refused  to  place 
their  names  on  the  official  ballot,  claiming  that  there 
is  no  right  to  fill  the  office  of  appellate  judge  at  the 
ensuing  general  election.  That  is  the  one,  actual, 
indivisible  issue  brought  before  the  court,  and  each 
of  the  relators  is  equally  interested  in  the  decision 
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of  that  issue.  The  separate  interests  of  the  relators, 
which  follow  and  depend  upon  the  determination  of 
this  issue,  are  merely  incidental,  and  are  not  before 
the  court  for  any  decision  whatever.  Is  there  a  va- 
cancy in  the  oflSce  of  appellate  judge,  to  be  filled  at 
the  ensuing  general  election,  and  should  the  election 
commissioners  therefore  place  the  names  of  the  re- 
lators on  the  ballot  as  candidates  for  that  office? 
That  is  the  question  for  decision,  and  it  is  too  plain 
for  argument  that  all  the  relators,  nominees  as  they 
are  for  this  office,  have  a  common  interest  in  the  de- 
cision of  the  question.  They  ask  only, that  the  court 
answer  the  question  by  saying  "Yes"  or  "No,"  and  in 
this  answer  they  all  have  a  common  interest. 

Under  authority  of  section  1  of  article  7  of  the  con- 
stitution, which  provides  that,  "The  judicial  power  of 
the  State  shall  be  vested  in  a  Supreme  Court,  in  circuit 
courts,  and  in  such  other  courts  as  the  General  Assem- 
bly may  establish,"  the  legislature,  by  an  act  approved 
February  28,  1891,  created  the  Appellate  Court,  Acts 
1891,  p.  39,  section  1336,  Burns'  B.  S.  1894  (6562a, 
Horner's  B.  S.  1897),  and  following  sections.  By  the 
terms  of  the  act  the  State  was  divided  into  five  Ap- 
pellate Court  districts,  one  judge  to  be  elected  from 
each  district.  The  first  judges  were  appointed  by  the 
Governor,  "to  serve  until  judges  for  said  court  shall 
be  elected  and  qualified."  The  term  of  office  of  such 
judges  was  fixed  at  four  years  from  the  first  day  of 
January  next  ensuing  their  election,  except  that  the 
first  judge  elected  in  the  first  district  should  serve 
for  two  years,  and  the  first  judges  elected  in  the  sec- 
ond and  third  districts  should  each  serve  for  three 
years.  The  limit  of  the  existence  of  the  court  was 
fixed  at  six  years  from  March  1,  1891.  By  an  act  ap- 
proved March  4,  1893,  the  term  of  office  of  each  of  the 
judges  first  elected  was  fixed  at  four  years  from  the 
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1st  day  of  January,  1893.  Acts  1893,  p.  293,  section 
1341,  Burns'  K.  S.  1894,  Thus  stood  the  law  at  the 
time  the  present  judges  of  the  Appellate  Court  were 
elected,  at  the  general  election  in  November,  1896. 
They  were  to  take  their  oflftce  on  the  1st  day  of  Jan- 
uary, 1897,  while  the  period  of  existence  of  the  court 
was  to  end  on  the  1st  day  of  March,  1897. 

It  is  contended  by  the  relators  that,  as  the  judges 
elected  at  the  general  election  of  1896  were  to  take 
their  office  on  the  1st  day  of  January  thereafter, 
and  as  the  court  itself  was  to  end  on  the  1st  day  of 
March  following,  it  therefore  results  that  those  judges 
were  elected  to  serve  for  two  months  only;  that  is, 
from  January  1,  1897,  to  March  1, 1897.  Appellees,  on 
the  other  hand,  contend  that,  as  the  law  fixed  the 
term  of  office  of  the  judges  at  four  years  from  the  1st 
day  of  January  following  their  election,  it  must  re- 
sult that  the  judges  elected  in  November,  1896,  were 
elected  to  serve  for  four  years  from  January  1,  1897. 
It  would  seem  that  the  contention  of  the  relators 
must  be  correct.  The  general  election  of  1896  could 
be  conducted  only  with  reference  to  the  law  as  it  then 
stood.  The  term  of  the  then  incumbents  of  the  office 
of  appellate  judge  would  expire  on  the  1st  day  of  Jan- 
uary thereafter,  while  the  term  of  the  court  itself 
would  expire  on  the  1st  day  of  the  succeeding  March. 
The  electors  in  casting  their  ballots  for  appellate 
judges  in  1896  must  therefore  have  had  in  mind 
that  the  officers  to  be  elected  could  serve  only  from 
January  to  March,  1897.  It  would  be  absurd  to  say 
that  the  electors  would,  or  could,  choose  judges  to 
serve  for  a  time  after  March  1,  1897,  when  there 
would  be  no  court  in  existence,  as  then  provided  by 
law. 

The  people  could  not  elect  judges  conditionally, 
on  the  supposition  that  the  legislature  might  after- 
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wards  extend  the  life  of  the  court.  It  would  be  quite 
as  reasonable  to  say  that  the  people  could  elect 
judges  for  a  court  that  had  not  yet  been  created,  on 
the  supposition  that  such  a  court  might  thereafter 
be  created.  We  can  look  only  to  the  law  in  force  at 
the  time  of  the  election  to  know  the  effect  of  an  elec- 
tion then  held.  The  people  conduct  an  election  by 
means  of  the  machinery  of  existing  law,  not  by  virtue 
of  law  that  formerly  existed,  or  that  may  thereafter 
exist.  It  is  absolutely  certain,  therefore,  that,  so  far 
as  their  election  by  the  people  is  concerned,  the 
judges  elected  at  the  general  election  in  November, 
1896,  were  elected  to  serve  from  the  expiration  of  the 
terms  of  their  predecessors,  and  until  the  expiration 
of  the  term  of  the  court  itself ;  that  is,  from  January 
1,  1897,  to  March  1,  1897'. 

Afterwards,  by  an  act  approved  January  28,  1897, 
section  26  of  the  act  of  1891,  which  limited  the  life 
of  the  court  to  the  period  of  six  years  from  March  1, 
1891,  was  repealed;  and  the  period  of  the  existence 
of  the  court  was  extended  for  four  years  from  Jan- 
uary 1,  1897.  Acts  1897,  p.  10,  section  6565a,  Hor- 
ner's R.  S.  1897,  Section  2  of  this  last  act  reads  as 
follows:  "That  the  term  of  office  of  each  of  the  judges 
of  said  Appellate  Court  shall  be  four  years  from  the 
first  day  of  January  next  after  his  election;  and  that 
all  of  the  present  judges  of  said  court  shall  continue 
to  hold  their  office  as  such,  respectively,  for  the  dis- 
tricts for  which  they  have  been  elected,  for  and  dur« 
ing  the  term  of  four  years  from  the  first  day  of  Jan- 
uary, 1897.'^  The  first  clause  of  this  section  is  but  a 
reenactment  of  the  original  provision  of  the  law  that 
the  term  of  office  of  each  of  the  judges  should  be  four 
years  from  the  1st  day  of  January  next  after  his  elec- 
tion. If  by  this  reenactment  the  legislature  intended 
to  lengthen  the  terms  of  the  judges  already  elected,— 
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which  would  be  the  equivalent  of  appointing  them 
for  such  extended  term,  it  is  enough  to  say  here, 
what  will  more  fully  appear  hereafter,  that  the  legis- 
lature had  no  such  power.  If  the  clause,  however, 
was  but  a  formal  reenactment  of  the  provision  orig- 
inally embraced  in  the  statute,  as  first  enacted  in 
1891,  it  is  to  be  said  that  the  reenactment  left  the 
law,  in  this  respect,  just  as  it  had  been  at  the  time  of 
the  election  of  the  present  judges  in  November,  1896; 
and  from  what  we  have  already  said  it  is  clear  that 
the  reenactment  of  the  provision  could  have  no  effect 
upon  the  action  of  the  electors  in  the  previous  Novem- 
ber. By  the  second  clause  of  the  section,  however, 
the  legislature  attempted  to  provide:  "That  all  of 
the  present  judges  of  said  court  shall  continue  to 
hold  their  offices  as  such,  respectively,  for  the  dis- 
tricts for  which  they  have  beeh  elected,  for  and  dur- 
ing the  term  of  four  years  from  the  first  day  of  Jan- 
uary, 1897.^' 

Two  facts  are  plain  from  this  clause:  First,  the 
legislature  explicitly  recognized  the  incumbents  as 
elective  officers,  elected  by  the  people  at' the  previous  . 
general  election;  and,  second,  the  legislature  as- 
sumed to  itself  the  right  to  continue  the  judges  in 
office  for  the  full  term  to  which  the  court  had  been 
extended.  That  the  office  is  one  elective  by  the  peo- 
ple, save  only  that  in  case  of  vacancy  an  appointment 
may  be  made  by  the  Governor,  is  not  only  recognized 
by  the  various  acts  in  relation  fo  the  establishment 
and  membership  of  the  Appellate  Court,  but  is  also 
clear  from  the  constitution  itself.  It  is  provided  in 
article  5,  section  18,  of  that  instrument,  that,  "When, 
at  any  time,  a  vacancy  shall  have  occurred  •  ♦  ♦ 
in  the  office  of  judge  of  any  court ;  the  Governor  shall 
fill  such  vacancy  by  appointment,  which  shall  expire 
when  a.  successor  shall  have  been  elected  and  quali- 
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fied."  "In  two  methods,  and  two  only,"  said  this 
court  in  commenting  on  the  foregoing  provision  of 
the  constitution,  "can  judges  be  chosen,  by  the  peo- 
ple and  by  the  chief  executive, — ^and  by  the  latter 
only  where  there  is  a  vacancy."  8tat€y  ex  rei.,  v.  Nobhy 
118  Ind.  360,  4  L.  R.  A.  101.  That  the  legislature  can- 
not fill  the  office  of  judge  of  any  court  by  its  own  ap- 
pointment ought  to  be  so  evident  as  pot  to  be  in  any 
manner  controverted.  If  there  is  one  principle  that 
stands  out  more  clearly  in  our  constitution  than  any 
other,  it  is  that  the  three  departments  of  government, 
legislative,  executive  and  judicial,  are  not  merely 
equal,  but  are  exclusive  in  respect  to  the  duties  as- 
signed to  each;  that  is, they  are  absolutely  independent 
of  one  another.  State,  ex  rel.y  v.  Noble,  supra.  But  if  the 
legislature  could  appoint,  or  continue  in  office  after  the 
expiration  of  the  term  for  which  they  have  been 
elected,  the  judges  of  any  court,  that  would  at  once, 
to  that  extent,  subject  the  judicial  to  the  control  of 
the  legislative  department.  Speaking  of  the  consti- 
tutional amendment  adopted  as  a  preliminary  to  the 
creation  of  the  Appellate  Court,  it  was  said  in  the  case 
above  cited:  **We  know  judicially  that  our  constitu- 
tion was  so  amended  as  to  invest  the  legislature  vnth 
power  to  create  courts  superior  to  the  circuit  courts, 
and  that  this  was  done  for  the  purpose  of  enabling 
litigants  to  have  appeals  disposed  of  by  a  constitu- 
tional tribunal  It  cannot  be  unknown  to  any  one  that 
all  the  departments 'of  the  government  believed  that 
the  only  method  of  administering  the  laws  was  by 
courts  created  under  the  provisions  of  the  constitu- 
tion, and  this  belief  the  people  confirmed  by  their 
votes  in  favor  of  the  constitutional  amendment.  This 
supplies  strong  reasons  for  holding,  as  we  do,  that 
no  body  not  provided  for  by  the  constitution  can 
exercise  any  part  of  the  judicial  power  of  the  State." 
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It  was  accordingly  held  in  that  case  that  the  leg- 
islature could  not  appoint  commissioners  to  assist 
this  court  in  the  discharge  of  its  duties.  Still  less 
could  the  legislature  appoint  the  members  of  a  court 
itself,  or  continue  such  members  in  office  for  a  time 
beyond  that  for  which  they  had  been  chosen  by  the 
people.  We  are  therefore  clearly  of  opinion  that  the 
second  clause  of  section  2  of  the  act  in  question,  by 
which  the  General  Assembly  attempted  to  provide 
that  the  present  judges  of  the  Appellate  Court  should 
continue  to  hold  their  offices  for  any  time  beyond  the 
time  for  which  they  had  been  elected,  is  wholly  void. 

It  seems  to  have  been  attempted  by  counsel  to  draw 
from  th^Tpro visions  of  article  15  of  section  1  of  the 
constitution  some  argument  in  favor  of  the  power  of 
the  legislature  to  appoint,  or,  what  amounts  to  the 
same  thing,  to  extend  the  terms  of,  judges  of  the  Ap- 
pellate Court  already  elected.  That  section  of  the 
constitution  reads:  ^^All  officers  whose  appointments 
are  not  otherwise  provided  for  in  this  constitution 
shall  be  chosen  in  such  manner  as  now  is,  or  here- 
after may  be,  prescribed  by  law.''  But  a  cohstruc- 
tion  has  been  given  to  this  section  adversely  to  the 
theory  of  counsel,  by  decisiqn  of  this  court,  in  State, 
ex  rel.y  v.  Denny y  118  Ind.  382;  City  of  Evansviller. 
State,  ex  rely  118  Ind.  426;  State,  ex  rel.y  v.  Dennyy  118 
Ind.  449;  and  Statey  ex  rely  v.  Peelle,  121  Ind.  495.  It 
was  held  in  those  cases  that  by  the  section  of  the  con- 
stitution referred  to  authority  is  conferred  upon  the 
legislature  to  prescribe  by  law  the  manner  of  elect- 
ing such  officers,  but  not  the  power  itself  to  elect 
them. 

Another  like  contention  of  counsel  may  be  noticed 
here.  It  is,  if  we  understand  it,  that^  because  the  leg- 
islature has  the  power  to  create  an  Appellate  Court 
and  to  fix  the  tenure  of  office  of  the  judges  for  any 


688  SUPREME  COURT  OF  INDIANA, 

State,  ex  rd,  Taylor  et  cU,,  v.  Mount  et  oL 

time  not  exceeding  foiir  years,  it  therefore  follows 
that  the  legislature  might  provide  for  the  filling  of 
the  offices  for  that  time,  by  extending  the  terms  of 
the  incumbents  to  any  time  within  the  four-year  pe- 
riod, even  though  that  should  be  beyond  the  time  of 
a  general  election,  when  the  people  could  fill  the  of- 
fices. We  have  already  shown,  as  we  think,  that  the 
legislature  has  no  right  to  fill  the  offices  for  any 
time,  no  matter  how  short.  In  addition,  the  consti- 
tution (article  2,  section  14)  provides  expressly  for 
general  election*,  to  be  held  on  the  first  Tuesday  after 
the  first  Monday  in  November,  with  a  proviso  that  the 
General  Assembly  may  provide  by  law  "for  the  elec- 
tion of  All  judges  of  courts  of  general  and^qjpellate 
jurisdiction  by  an  election  to  be  held  for  such  officers 
only/'  Here  is  a  plain  recognition,  if  it  were  needed, 
of  the  right  of  the  people  to  elect  judges  at  general 
elections,  save  only  in  case  the  legislature  has  desig- 
nated some  other  time  for  that  purpose.  It  follows, 
therefore,  that,  even  if  the  legislature  had, — as  it  has 
not — the  power  to  fill  the  office  of  judge  by  appoint- 
ment, it  could  fi^ll  such  office  only  until  the  time  of 
the  next  general  election,  when  the  people  could  per- 
form that  high  function  for  themselvea  Counsel,  in 
this  connection,  contend  very  stoutly  that  there  was 
no  vacancy  in  the  office  of  appellate  judge,  such  as  the 
Governor  could  fill  on  the  1st  day  of  March,  1897. 
Whether  the  extension  of  the  life  of  the  Appellate 
Court  from  March  1,  1897,  until  January  1,  1901,  as 
made  by  the  act  of  January  28,  1897,  supra,  was  the 
creation  of  a  new  court,  so  as  to  cause  an  immediate 
vacancy  in  the  office  of  the  judges,  we  are  not  called 
upon  to  decide.  The  incumbents  of  the  office  on 
March  1,  1897,  have  continued  to  sit  as  judges  of  the 
court  up  to  this  time;  and  for  the  purposes  of  this  ac- 
tion it  is  immaterial  whether  they  continued  as  hold- 


NOVEMBER  TERM,  1898— Vol.  151.         689 


state,  ex  rd.  Taylor  et  aL,  v.  Mount  et  aL 


ing  over  under  the  constitution  until  their  successors 
should  be  elected  and  qualified,  or  whether  they  have 
been  filling  a  vacancy  as  de  facto  officers.  At  fur- 
thest,  and  giving  to  them  the  benefit  of  all  uncertain- 
ties as  to  their  right  to  sit  as  judges  after  March  1» 
1897,  there  can  be  no  manner  of  doubt  that  they  can- 
not continue  to  hold  their  offices  after  their  succes- 
sors are  elected  at  the  ensuing  general  election,  and 
after  such  successors  qualify  and  demand  their  of- 
fices on  the  1st  day  of  January,  1899.  But  counsel 
for  appellees  say  that,  even  if  the  last  clause  of  section 
2  of  the  act  of  January  28,  1897,  supra,  in  which  the 
legislature  assumed  the  right  and  power  to  appoint 
the  judges  of  the  Appellate  Court,  or  to  continue  them 
in  office  after  March  1,  1897,  should  be  held  invalid, 
yet  the  first  clause  of  that  section,  which  fixed  the 
term  of  office  of  said  judges  at  four  years,  construed 
in  connection  with  section  3  of  the  act,  which  ex- 
tended the  period  of  existence  of  the  court  for  four 
years  from  January  1,  1897,  had  the  retroactive  and 
incidental  eflfect  of  causing  the  judges  who  had  been 
elected  at  the  preceding  general  election  to  have  been 
chosen  for  a  period  of  four  years.  This  argument 
rests  on  the  assumption  that  the  people  elected  those 
judges  with  the  knowledge  that  the  legislature  might 
afterwards  repeal  the  section  of  the  law  that  then 
limited  the  life  of  the  court,  and  so  enable  the  judges 
to  hold  for  a  term  of  four  years.  We  think  we  have 
already  said  enough  to  show  the  absurdity  of  this  ar- 
gument* The  people  elect  officers  with  a  view  to  the 
provisions  of  the  law  as  it  exists  at  the  time  of  the 
election.  According  to  the  reasoning  of  counsel,  the 
people  might  at  any  general  election,  choose  judges 
of  a  court  of  conciliation,  or  of  any  other  court  which 
the  legislature  might  establish,  because  of  the  knowl- 
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edge  the  people  would  have  at  the  time  of  the 
election  that  the  legislature  might  at  its  ensuing  ses- 
sion  create  such  a  court.  The  people  choose  officers 
for  definite  terms, — ^terms  to  begin  and  end  at  a 
known  time,  as  fixed  by  the  law  in  force  at  the  date 
of  the  election.  The  fact  that  the  legislature  may 
thereafter  abolish  the  office,  or  shorten  or  lengthen 
its  duration,  has  nothing  to  do  with  the  election  it- 
self. The  constitution  and  the  laws  provide  for  filling 
vacancies,  or  for  officers  holding  over  until  the  time 
when  the  people  may  elect  The  election  itself,  how- 
ever, is  independent  of  those  future  possibilities  and 
contingencies. 

The  turning  point  in  the  case  seems  to  be  upon 
the  question,  were  the  incumbents  of  the  office  of 
appellate  judge  elected  in  1896  for  a  term  of  four 
years?  Since  it  must  be  conceded  that  the  pre- 
scribed duration  of  the  office  was  but  two  months 
from  the  expiration  of  the  term  of  their  predeces- 
sors, but  one  answer  would  seem  possible,  namely, 
that  they  could  be  elected  for  no  longer  period  than 
the  expressed  duration  of  the  office.  The  possibility 
of  holding  longer  required  legislative  action  which 
should  give  the  office  renewed  life.  It  seemB  too  plain 
for  argument  that  the  right  to  hold  the  office,  from 
whatever  source  that  right  is  derived,  depends  upon 
the  existence  of  the  office.  Just  how  the  people  could 
be  deemed  to  have  elected  for  four  years  to  an  office 
which  they  had  said,  through  their  legislature,  should 
expire  in  two  months,  seems  beyond  comprehension. 
The  conclusion  that  they  did  so  intend  must  rest  upon 
the  assumption  that  they  then  anticipated  that  the 
life  of  the  court  would  be  extended  long  enough  to  fill 
out  the  four  years!  The  assumption  cannot  be  an- 
thoriized  merely  from  the  circumstance  that  the  act 
was  afterwards  passed.    It  is  sufficiently  difficult  to 
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know  what  laws  have  been  passed,  and  the  people 
cannot  be  held  to  know  what  laws  will  be  passed. 

In  StatCf  ex  rd.y  v.  Long^  91  Ind.  351,  it  appeared 
that  Long  had  been  elected  to  the  office  of  county 
recorder,  and  that  before  his  term  began  his  pre- 
decessor resigned,  and  Long  was  appointed  to  fill  the 
vacancy,  receiving  a  commission  to  fill  such  vacan- 
cy, and  also  a  commission  for  his  regular  term  there- 
after. His  successor,  elected  at  the  next  general  elec- 
tion, claimed  that  Long  had  only  one  term,  which  be- 
gan at  the  date  of  the  resignation  of  his  predecessor. 
This  court,  however,  held  that  the  people  had  elected 
Long  for  a  regular  term  to  begin  at  the  end  of  his  pre* 
decessor's  regular  term,  and  that  he  was  entitled  to 
fill  out  that  regular  term,  notwithstanding  he  had 
also  been  appointed  to  fill  the  vacancy  occasioned  by 
his  predecessor's  resignation.  "Long's  election,'' 
said  the  court,  "gave  him  no  right  to  the  office  until 
the  expiration  of  the  period  for  which  Small  [his  pre- 
decessor] had  been  elected.  ♦  ♦  ♦  The  term  for 
which  Long  had  been  elected  could  not  be  changed 
by  any  act  of  Small."  There,  as  here,  the  people  voted 
for  the  officer  for  a  term  provided  by  the  law  as  it 
then  existed.  It  is  wholly  inadmissible,  as  said  by  the 
court  in  People  v.  Palmer,  164  N.  Y.  133,  47  N.  E.  1084, 
that  the  electors  voted  for  an  officer  for  a  term  to 
be  thereafter  fixed  by  the  legislature. 

The  case  was  a  very  plain  one  when  the  people  as- 
sembled at  the  polls  at  the  general  election,  in  1896. 
There  was  an  Appellate  Court  in  existence,  whose  life 
was  limited  by  the  law  upon  the  statute  book,  to  the 
1st  day  of  March,  1897.  There  could  then  be  no  such 
thing  as  electing  any  one  to  fill  the  office  of  appellate 
judge  after  that  date.  In  order  that  there  be  a  judge 
there  must  be  a  court;  or,  as  it  said  in  State,  ex  reL,  v. 
Friedley,  135  Ind.  119,  21  L.  R.  A.  634.    "There  can  be 
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no  such  thing  as  an  office  without  responsive  duties 
and  functions  to  be  performed  by  the  officer/^  The 
people  with  this  knowledge,  therefore,  could  elect  no 
judge  of  the  Appellate  Court  for  any  time  beyond  the 
life  of  the  court.  Consequently,  if  the  judges  then 
elected  had  any  authority  to  sit  as  such  officers  after 
March  1, 1897,  such  authority  could  not  come  from  the 
electors,  but  must  come  from  appointment  by  the  Gov- 
ernor to  fill  a  vacancy,  or  by.  holding  over  under  the 
constitution  until  their  successors  should  be  elected 
and  qualified.  Any  act  of  the  legislature,  we  have  al- 
ready seen,  could  give  them  no  official  life.  Two  or  three 
cases  have  been  cited  from  courts  of  other  states  in 
support  of  the  contention  of  appellees,  but  they  are 
either  not  in  point,  as  based  on  constitutional  pro- 
visions different  from  our  own,  or  else  as  being  not 
well  reasoned.  Cases  which  abundantly  support  the 
conclusions  we  have  reached  are  People  v.  Palmer^  «u- 
pra;  People  v.  Bull,  46  N.  Y.  57;  People  v.  Foley ,  148  N. 
Y.  677,  43  N.  E.  171;  People  v.  Burch,  84  Mich.  408,  47 
N.  W.  765;  and  Stat^  v.  Arrington^  18  Nev.  412,  4  Pac 
736. 

The  contention  of  appellees  that,  because  the  leg- 
islature, by  amendment  of  the  statute,  might  have 
extended  the  life  of  the  court  to  four  years  at  any 
time  before  the  election,  and  the  judges  would  there- 
fore have  been  elected  for  a  full  term  of  four  years, 
it  follows  that  the  same  results  must  take  place  when 
the  legislature  amends  the  statute  in  like  manner 
after  the  election,  for  the  reason,  as  counsel  say,  that 
an  amendment  to  a  statute  becomes  a  part  thereof, 
as  if  it  had  been  enacted  as  a  part  of  the  original 
statute,  is  utterly  fallacious,  so  far  as  it  affects  oper- 
ations under  the  statute  before  such  amendment. 
This  principle  was  recognized  by  this  court,  as  now 
constituted,  in  Walsh  v.  State,  ex  rel.,   142   Ind.   357, 
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33  L.  R.  A.  393,  where  an  amendment  to  a  fee  and 
salary  law,  though  held  to  be  a  part  of  the  law^  as 
if  originally  enacted  with  it,  was  yet  construed  to 
operate  only  as  to  matters  occurring  after  the  amend- 
ment. The  court  there  cited,  also,  from  State  v.  City 
of  Cincinnati,  62  O.  St.  419,  40  N.  E.  508,  27  L.  R.  A. 
737,  where  it  was  also  held  that  "An  unconstitutional 
statute  may  be  amended  into  a  Constitutional  one, 
so  far  as  its  future  operation  is  concerned."  In 
full  harmony  with  this  ruling  is  23  Am.  and  Eng. 
Enc.  of  Law,  284,  where  it  is  said,  citing  numerous 
authorities:  "An  amendatory  act  takes  effect  from 
the  time  of  its  passage  and  has  no  retroactive  effect, 
in  the  absence  of  an  expressed  intent  to  the  con- 
trary. The  original  statute  governs  rights  which 
have  accrued  before  its  amendment,  but  as  to  future 
acts  the  law  as  amended  governs."  Here  the  office 
was  first  filled  by  the  people,  and  the  duration  of  the 
term  was  afterwards  attempted  to  be  fixed,  or  rather 
changed,  by  the  legislature.  It  is  clear  that  the  legis- 
lature had  no  power  to  do  this:  "In  any  proper 
sense,"  said  the  New  York  court  of  appeals,  in  People 
V.  Bull,  supra,  "where  the  office  is  to  be  filled  by  one 
authority,  and  the  duration  of  the  term  thereof  is  to 
be  determined  by  another,  the  declaration  of  the  du- 
ration must  go  before  the  filling,  so  that  each  au- 
thority may  have  its  legitimate  exercise."  We  are 
therefore  of  opinion  that  the  period  of  time  for  which 
the  present  judges  of  the  Appellate  Court  were 
elected  came  to  an  end  on  March  1,  1897,  and  that, 
whether  appointed  or  holding  over  after  that  date, 
they  can  hold  only  until  the  election  and  qualifica- 
tion of  their  successors;  and,  therefore,  that  the  state 
board  of  election  commissioners  should  have  placed 
the  names  of  the  relators  upon  the  official  ballot  as 
candidates  for  said  offices. 
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The  judgment  is  reversed,  with  instrnctions  to 
overrule  the  demurrer  to  the  complaint  and  alter* 
native  writ,  and  for  further  proceedings  not  inconsis- 
tent with  this  opinion.  The  clerk  is  directed  to  certify 
this  decision  to  the  lower  court  at  once. 

Jordan  and  Monks,  J.  J.,  dissent;  opinion  by  Jor- 

dan,  J.         Q^  Petition  for  Rehearing. 

Howard,  J. — The  petition  for  a  rehearing  of  this 
appeal  is  in  some  respects  a  remarkable  one.  None 
of  the  parties  seem  to  have  any  interest  left  in  the 
case.  The  honorable  judges  sitting  on  the  appellate 
bench  were  not  at  any  time  parties  to  the  action,  and 
having  been  chosen  at  the  recent  election  for  a  term 
ending  only  with  the  life  of  the  court,  January  1, 1901, 
they  are  certainly  not  now  concerned  with  the  de- 
cision. The  relators  were  candidates  and  voted  for  at 
the  election,  and,  having  failed  to  receive  a  majority 
of  the  votes  for  appellate  judges,  are  also  no  longer  in- 
terested«  Finally,  the  board  of  election  commission- 
ers, having,  without  delay  or  formality,  complied 
with  the  law  as  declared  by  this  court,  and  having  no 
further  possible  action  to  take,  can  have  no  further 
interest.  The  duties  of  that  high  body  are  confined 
by  statute  to  matters  preliminary  to  the  election.  They 
have  fait:hfully  and  impartially  performed  the  duties 
there  prescribed.  A  new  board  must  be  organized 
to  prepare  for  the  next  general  election.  Hence  it 
would  seem  that  the  appellee  board  is  now  functus 
officii.  In  truth,  so  far  as  parties  are  concerned,  the 
case  before  us  "is  now  simply  a  moot  court  question.'^ 
Courts  of  final  resort,  however,  ought  not  to  be  en- 
gaged in  passing  on  moot  court  questions:  there 
should  be  actual  parties  in  interest.  This  was,  in  ef- 
fect, the  decision  reached  in  overuling  the  petition 
for  a  rehearing  in  Parker  v.  State,  ex  rely  133  Ind.  178, 
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18  L.  R.  A.  567.  Here,  as  there,  it  may  be  said  that, 
to  all  intents  and  purposes,  "The  parties  have  litigated 
the  matters  in  issue  between  them,  and  have  with- 
drawn, in  so  far  as  they  can,  from  the  jurisdiction  of 
the  court." 

As  far  as  argument  is  concerned,  every  plausible 
suggestion  that  could  be  advanced  in  support  of  the 
position  taken  by  counsel  for  appellees  was  presented 
in  the  briefs  and  oral  argument  on  the  original  hear- 
ing. The  views  so  presented  were  then  fully  consid- 
ered, and  held  insufficient  to  sustain  the  judgment  of 
the  trial  court,  and  to  that  decision  we  still  adhere. 
We  have  not  the  shadow  of  a  doubt  as  to  the  correct- 
ness of  the  conclusion  then  reached.  Men  cannot  be 
elected  to  flU  the  office  of  judge  for  a  longer  time 
than  the  term  of  the  office  itself,  as  fixed  by  the  law 
in  force  at  the  date  of  the  election.  Neither  can  the 
legislature  extend  the  term  of  the  existence  of  a  court, 
and  then  name  those  who  shall  be  judges  for  the  term 
so  extended.  Still  less  can  the  legislature  prevent 
the  people  from  electing  judges  at  the  general  or  spe- 
cial election  provided  by  law  for  that  purpose. 

Petition  overruled. 

Monks,  C  J.,  and  Jordan,  J.,  are  of  opinion  that 
a  rehearing  should  be  granted. 

Dissenting  Opinion. 

Jordan,  J. — I  am  constrained  to  dissent  from  the 
conclusion  reached  by  the  majority  of  the  court  in 
this  case,  and  will,  briefly  as  possible,  and  without 
elaboration,  state  my  reasons  for  dissenting.  It  is 
conceded,  if  I  understand  the  position  of  counsel  for 
the  relator,  and  at  least,  it  cannot  be  successfully  de- 
nied, that  in  the  absence  of  the  provision  limiting  the 
life  of  the  Appellate  Court  in  the  statute  creating  it, 
its  existence  would  have  been  perpetual,  subject  only 


606  SUPREME  COURT  OF  INDIANA, 

-^ 

State,  ex  rel.  Taylor  et  oZ.,  v.  Mount  et  aL 

to  a  legislative  change,  and  under  snch  circumstances, 
the  tenure  of  the  present  judges,  in  accordance  with 
the  provisions  of  the  same  statute,  which  fixed  the 
term  of  oflfice  and  the  beginning  thereof,  would  have 
been  four  years  from  January  1,  1897.  That  the  in- 
cumbent judges,  under  their  election  in  1896,  would 
have  held  for  a  term  of  four  years  from  the  same  date, 
had  the  legislature  of  1895  repealed  the  limitation 
clause  of  the  original  act  and  prolonged  the  life  of  the 
court  to  January  1,  1901,  as  was  done  by  the  legisla- 
ture of  1897,  in  the  light  of  well  settled  principles, 
cannot  be  successfully  controverted.  The  inquiry 
then,  is,  if  this  would  have  been  the  effect  and  oper- 
ation of  a  change  in  the  law  made  by  the  legislature 
prior  to  the  election  of  the  present  judges,  why  must 
a  different  result  follow. because  the  limitation  clause 
in  question  was  repealed,  and  the  life  of  the  court 
continued  or  prolonged,  under  the  act  of  1897,  which 
was  passed  and  in  force  a  month  or  more  before  the 
date  upon  which  the  existence  of  the  court  was  to 
term,inate  as  originally  provided?  .That  a  legisla- 
ture; in  the  absence  of  constitutional  prohibition, 
naay  repeal,  modify,  or  amend  statutes  enacted  by  it- 
self or  predecessor,  is  elementary.  It  is  settled  beyond 
controversy  that  when  a  section  of  an  existing  law  is 
amended  or  changed,  it  ceases  to  exist,  and  the  sec- 
tion, as  amended,  supersedes  such  original  section 
and  becomes  incorporated  in,  and  constitutes  a  part 
of  the  original  act.  Blakemore  v.  Dolan,  50  Ind.  194. 
Applying  this  well  settled  rule,  it  becomes  evident 
that  when  the  legislature  of  1897  exercised  the  right 
to  repeal  the  limitation  section  of  the  original  act, 
and  to  change  the  time  of  the  court's  expiration  from 
March  1,  1897,  to  January  1,  1901,  all  of  which  legis- 
lation, as  it  will  be  seen,  occurred,  and  was  in  full 
force  and  effect  before  the  life  of  the  court  had  termi- 
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nated,  the  law  stood  precisely  as  though  the  legisla- 
ture had,  in  the  first  instance,  declared  that  the 
court^s  existence  should  end  on  January  1,  1901,  and 
certainly,  under  such  circumstances,  in  view  of  the 
facts  in  this  case,  no  successors  to  the  present  judges 
could  be  elected  at  the  ensuing  November  election. 

The  fact  that  the  incumbents  had  been  elected  and 
inducted  into  office  prior  to  the  passage  and  taking 
effect  of  the  act  of  1897,  can  make  no  material  differ- 
ence in  regard  to  their  status,  for,  when  the  change 
made  by  the  last  enactment  is  construed  with  the 
provision  of  the  original  act,  which  fixed  the  tenure 
of  office  at  four  years,  and  each  provision  is  given  its 
full  force  and  effect,  it  must  follow  that  the  present 
judges  would  hold  for  a  full  term  of  four  years  pro- 
vided the  life  of  the  court  was  prolonged  for  that 
period  by  legislative  action.  But  the  claim  or  con- 
tention is  that  the  incumbent  judges  were  only 
elected  by  the  people  for  a  term  of  two  months,  be- 
ginning January  1,  1897,  and  ending  on  the  first  day 
of  March  following,  at  which  date  the  existence  of 
the  court  was  to  terminate,  and  at  that  time,  it  is  con- 
tended, their  official  functions  ceased  by  virtue  of  the 
limitation  clause,  regardless  of  the  act  of  the  legis- 
lature in  controversy,  which  repealed  the  tenure 
clause  of  the  court  and  expressly  extended  the  life  of 
the  court,  and  which  act,  as  heretofore  said,  was  in 
full  force  and  effect  at  and  prior  to  the  date  original- 
ly fixed  for  the  expiration  of  the  life  of  the  court. 
Counsel  for  the  relatois  seemingly  press  their  argu- 
ment to  the  extreme  of  insisting  that  vacancies  in 
the  offices  of  appellate  judges  occurred  on  and  after 
March  1,  1897,  and  that  the  operation  of  the  act  in 
dispute  authorized  the  Governor  to  fill  such  vacan- 
cies by  appointment  until  the  next  general  election, 
or,  in  other  words,  the  contention  is  that  the  effect 
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of  the  amendatory  law,  by  which  the  life  of  the 
court  was  prolonged,  was  equivalent  to  the  creation 
of  a  new  oflSce.  This  argument  is  certainly  strained 
and  can  find  support  neither  in  reason  nor  law.  Coun- 
sel apparently  confuse  or  confound  the  tenure  of  the 
tribunal  with  the  term  of  its  judges.  The  legislation 
of  1897  was  not  aimed  at  the  term  of  the  office,  but 
was  directed  at  and  affected  the  tenure  of  the  court; 
and  this  distinction  should  be  observed.  It  in  no 
manner  changed  nor  affected  the  provisions  which 
are  contained  in  the  act  of  1891  and  the  amendatory 
act  of  1893,  whereby  the  legislature  expressly  declares 
that  the  term  of  each  of  the  judges  of  the  Appellate 
Court  shall  be  four  years  from  the  1st  day  of  Jan- 
uary after  their  election.  It  is  this  legislative  flat, 
as  expressed  in  these  previous  laws,  which  operates 
to  make  the  tenure  of  the  present  judges  four  years 
from  January  1,  1897,  in  the  event  the  court  was  so 
long  continued  by  authority  of  the  legislature,  and 
not  the  provisions  of  the  act  of  1897,  which  expressly 
declared  that  the  life  of  the  court  should  be  prolonged 
for  four  years  from  January  1,  1897.  Neither  can  it 
be  maintained  that  the  right  of  the  present  judges 
to  continue  in  office  for  four  years  must  rest  solely 
upon  the  provisions  contained  in  section  2  of  the  act 
of  1897,  upon  which  relators  place  so  much  stress, 
which  declared  that  the  present  judges  of  the  court 
shall  continue  to  hold  their  offices  during  a  term  of 
four  years  from  January  1,  1897.  This  section  is  but 
a  repetition  in  effect  of  what  <he  legislature  had  de- 
clared in  the  previous  acts  of  1891  and  1893:  This 
section  is  surplusage  and  may  be  entirely  eliminated 
from  the  act,  and  the  operation  and  effect  of  the  legis- 
lation prolonging  the  existence  of  the  court,  ui)on  the 
terms  of  the  present  incumbents,  w^ould  be  the  same. 
The  argument  or  claim  that  the   electors   of   the 
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State  elected  the  present  judges  for  a  term  of  two 
months  only  and  that  no  act  on  the  part  of  the  legis- 
lature could  in  any  manner  vary  or  change  this  result, 
.  is  futile  and  devoid  of  merit.  The  people,  when  they 
voted  at  the  election  of  1896  for  appellate  judges,  are 
at  least  presumed  to  have  known  the  provisions  of  the 
law  creating  the  Appellate  Court,  and  also  that  the 
term  of  the  judges,  under  its  particular  provisions, 
was  four  years,  and  could  be  for  no  longer,  subject, 
however,  to  the  tenure  of  the  court  as  then  fixed,  or 
as  it  might  be  limited  or  fixed  by  the  legislature  of 
1897,  before  the  expiration  of  the  original  limit,  and 
subject  also  to  the  right  and  power  of  the  legislature 
to  shorten  or  abridge  the  tenure  of  the  judges  elected. 
That  the  voters  were  presumed  to  have  known  the 
power  with  which  the  legislature  was  invested,  in 
respect  to  both  the  prolongation  of  the  life  of  the 
court,  and  the  abridgment  of  the  term  of  its  judges 
after  their  election,  is  surely,  in  the  light  of  the  au- 
thorities, a  well  settled  legal  proposition.  The  Ap- 
pellate Court  is  purely  one  of  statutory  creation,  as 
authorized  by  the  constitution,  and  subject  only  to 
the  restrictions  of  the  latter  in  three  respects,  namely, 
that  the  judges  thereof,  generally  speaking,  must  be 
elected,  and  their  term  of  office  cannot  exceed  four 
years,  and  temporary  vacancies  occurring  therein 
must  be  filled  by  the  Governor  until  the  next  elec- 
tion. Aside  from  these  constitutional  restrictions^ 
the  office  may  be  said  to  be  wholly  under  the  control 
of  the  legislature.  The  court  can  be  made  perpetual, 
or  its  existence  limited,  at  the  discretion  of  the  leg- 
islature, or  it,  at  any  time,  may  abolish  the  office  al- 
together. The  tribunal  is  therefore  completely  with- 
in the  power  of  the  legislature,  except  so  far  as  the 
constitution  forbids  that  body  to  interfere.  It  could 
shorten  the  term  of  four  years  to  one  year  or  under, 
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or,  if  the  tenure  of  the  oflBce,  as  originally  fixed,  was 
two  years  or  under,  the  legislature  could  have  length- 
ened the  term  to  that  of  four  years,  and  the  judges 
elected  and  installed  into  office  prior  to  such  action 
of  the  legislature,  would  l)e  affected  by  such  change, 
and  their  tenure,  as  the  case  might  be,  would  un- 
doubtedly be  subject  to  the  abridgment  or  extension 
of  the  official  term.  This  power  or  rigjht  of  the  leg- 
islature over  officers  of  its  own  creation  has  been  re- 
peatedly recognized  and  affirmed  by  the  decisions  of 
this  court.  State,  ex  rel,  v.  Hyde,  129  Ind.  296, 13  L.  R. 
A.  79,  and  cases  there  cited;  State,  ex  rel.,  v.  Menaughy 
ante,  260;  see,  also,  7  Lawson's  Rights  and  Remedies, 
section  3797. 

Even  though  it  be  conceded  that  the  term  of  the 
present  judges  was  but  two  months,  as  relators  as- 
sert, when  they  were  elected  and  became  incumbents 
of  the  office  they  would  certainly  be  subject  to  either 
an  abridgment  of  that  term  or  to  an  extension  there- 
of not  over  four  years;  and,  as  the  limitation  clause 
in  question  was  changed  and  extended  before  the  ex- 
piration of  the  two  months,  it  certainly  must  be  evi- 
dent, in  view  of  the  authorities,  that  the  term  of  the 
judges  would  be  subject  to  that  extension  which,  un- 
der the  facts  in  this  case,  is  within  the  constitutional 
restriction  of  four  years;  and  upon  this  theory  of  the 
case  the  contention  of  the  relators,  that  the  election 
for  appellate  judges  must  be  held  at  the  ensuing  elec- 
tion cannot  be  sustained. 

The  legislature,  then,  being  invested  with  the 
power  to  extend  the  existence  of  a  statutory  office  be- 
yond its  original  limit,  if  this  power  is  exercised  dur- 
ing the  life  of  the  office,  it  will  result  in  permitting 
the  incumbent  to  continue  in  office  for  his  full  term  as 
fixed  by  law,  not  exceeding  four  years,  provided  the 
life  of  the  office  has  been  so  long  continued  by  the 
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legislature.  In  support  of  this  proposition,  in  addi- 
tion to  the  authorities  above  cited,  see  the  following: 
19  Am.  &  Eng.  Ency.  of  Law,  pp.  562m  and  562n;  In 
re  Bulger,  45  Cal.  653;  In  re  Jordan,  37  Minn.  174,  33 
N.  W.  778;  Wilcox  v.  Rodman,  46  Mo.  322;  Bruce  y. 
Fox,  1  Dana  (Ky.)  447;  Christy  V.  Board,  etc.,  39  Cal.  3; 
Paine  on  Elections^  100-101;  State  v.  McCracken,  51 
Ohto  St.  123,  36  N.  E.  941;  State  v.  Howe,  25  Ohio  St. 
588;  Taft  v.  Adams,  3  Gray  (Masa)  126;  Long  v.  Mayor, 
etc.,  81  N.  Y.  425;  State  v.  Neibling,  6  Ohio  St.  40. 
Paine  on  Elections,  supra,  in  section  130,  states  the 
rule  as  follows:  "When  a  state  constitution  declares 
an  oflSce  to  be  elective,  it  cannot  be  filled  in  any  other 
mode  than  that  prescribed  in  the  constitution.  But 
where  an  office  has  been  filled,  in  the  mode  prescribed 
in  the  constitution,  the  term  of  the  incumbent  may 
be  extended,  provided  the  entire  term,  when  so  ex- 
tended, does  not  exceed  the  time  limited  by  the  con- 
stitution. The  incumbent,  during  the  addition  to  his 
term,  holds,  not  as  the  appointee  of  the  legislature, 
but  as  an  elected  officer."  The  case  of  Bruce  v.  Fox, 
supra,  especially  controverts  the  principal  contention 
or  argument  of  counsel  for  relators.  This  case  arose 
out  of  a  controversy  over  the  office  of  commonwealth 
attorney,  each  of  the  parties  claiming  the  office.  Fox, 
the  incumbent,  held  under  the  appointment  of  the 
governor,  and  Bruce  claimed  title  through  a  subse- 
quent appointment  by  the  governor  of  the  state.  The 
statute  creating  this  office  was  limited  in  its  oper- 
ation to  two  years,  after  which,  by  its  own  limita- 
tion, it  was  to  be  no  longer  in  force  but,  the  constitu- 
tion of  the  state  of  Kentucky  provided  that  offices  of 
the  grade  of  the  one  in  question  should  be  held  by  the 
incumbent  during  good  behavior.  Before  the  expi- 
ration of  the  two  years,  during  which  period  the  stat- 
ute was  to  be  operative,  the  legislature  repealed  the 
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limitation  clause.  Bruce,  believing  that  the  vacan- 
cy existed  in  the  oflSce,  procured  himself  to  be  ap- 
pointed by  the  governor  to  succeed  Fox,  but  this  ap- 
pointment was  not  confirmed,  as  required,  by  the  sen- 
ate. Bruce  demanded  the  right  in  court  to  qualify, 
and  succeed  Fox,  which  right  the  latter  denied. 
The  case  being  taken  to  the  court  of  appeals,  the  con- 
tention of  appellant  there  was,  as  it  is  in  the  case  at 
bar,  that  the  ineumbent  could  not  hold  beyond  the 
original  term  of  the  office,  as*  fixed  by  the  law  creat- 
ing it,  and  that,  as  soon  as  the  two  years'  limitation 
expired,  a  vacancy  in  the  office  existed,  which  the 
governor  was  authorized  to  fill,  the  insistence  being 
urged  that  the  subsequent  prolongation  of  the  life  of 
the  office,  by  the  legislature,  did  not  operate  to  con- 
tinue the  then  incumbent  in  office,  for  the  reason  that 
when  he  was  appointed  there  was  no  office  to  be 
filled  for  a  term  longer  than  two  years,  and  that  Fox, 
the  incumbent,  was  appointed  with  reference  to  the 
fact  that  the  term  could  not  extend  beyond  two  years, 
and,  consequently  it  could  not  be  claimed  that  he 
was  appointed  for  a  longer  term  than  two  years. 
But  the  court  denied  this  claim  or  contention  of  the 
appellant,  Bruce,  and  decided  that  Fox  was  entitled 
to  hold  during  good  behavior,  and  so  long  as  the  of* 
fice  existed.  The  court  in  that  case  held  that  the  pro- 
longation of  the  life  of  the  office  by  the  legislature 
was  not  the  creation  of  a  new  office,  and  that  no  va-- 
cancy  existed  by  reason  of  the  continuation  of  the  of- 
fice. In  passing  upon  the  question  involved,  the 
court,  in  the  course  of  its  opinion,  said:  **As  the  of- 
ficer may,  under  the  constitution,  hold  the  office  dur- 
ing good  behavior  and  the  continuance  of  the  office, 
if  the  law  had  been  repealed  or  been  permitted  to  ex- 
pire, he  would  have  been  out  of  office;  but  as  it  was 
neither  repealed,  nor  permitted  to  expire,  but  was 
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continued  in  force  by  a  subsequent  statute,  enacted 
prior  to  the  time  fixed  for  its  expiration  by  its  own 
terms,  the  officer  still  has  the  right  to  hold  the  office 
during  good  behavior  and  the  continuance  of  the  of- 
fice. And  he  holds  his  office  under  the  law  which  cre- 
ated it,  and  under  which  he  was  commissioned. 
That  law  was  not  re^ruicted  or  revived;  but  was  only 
continued  in  force  by  an  act  which  repealed  so  much  of 
it  as  prescribed  its  otcn  limitation.  The  continuance 
of  the  law,  and  the  consequent  duration  of  the  office, 
depend,  not  on  the  law  itself,  but  altogether  on  legis- 
lative will,  like  all  other  offices  of  legislative  creation. 
The  effect  of  the  limitation  was  only  that  the  office  should 
continue  for  two  years  and  no  longer ^  unless  the  legis- 
lature should^  in  the  meantimey  repeal  the  laWy  or  extend 
its  operation  for  a  longer  term.  The  office  might  not 
have  continued  two  years,  because  the  law  might,  in 
the  meantime,  have  been  repealed.  It  may  continue 
indefinitely,  or  so  long  as  the  legislature  shall  deem 
expedient.  It  cannot  therefore^  with  anp  propriety,  be 
denominated  or  considered  an  office  for  two  yearSy  or 
for  any  other  definite  period  beyond  which  it  cannot 
extend.'^    (My  italics.) 

The  limitation  of  the  existence  of  the  Appellate 
Court,  in  the  act  creating  it,  may  be  said  to  be  tem- 
porary. An  act  of  the  legislature  may  be  temporary 
in  some  of  its  parts  and  permanent  in  others ;  and  the 
authorities  affirm  that  if  a  statute,  temporary  when 
enacted,  is  made  permanent  by  a  subsequent  act,  it- 
is  to  be  deemed  permanent  ab  initio.  Sutherland  on 
Statutory  Construction,  section  136;  23  Am.  and  Eng. 
Ency.  of  Law,  155.  It  would  follow,  under  these 
authorities  and  the  facts  in  this  case,  that  the 
repeal  by  the  legislature  of  1897  of  the  provisions  of 
the  original  act,  which  limited  the  life  of  the  court, 
would  have  alone  resulted  in  making  the  existence  of 
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the  court  permanent,  ab  initio,  had  there  been  no  ex- 
pression of  the  will  of  the  legislature  to  the  contrary. 
The  claim  of  the  relators  that,  if  the  present  judges 
continue  in  office  for  a  term  of  four  years,  they  will 
do  so  as  appointees  of  the  legislature,  and  not  under 
an  election  by  the  people,  is  without  merit.  The  su- 
preme court  of  California,  in  the  case  of  Christy  v. 
Board,  etc.,  supra,  in  passing  upon  the  powers  of  the 
legislature  in  relation  to  statutory  offices,  the  official 
terms  of  which,  under  the  constitution  in  that  state, 
as  in  our  own,  could  not  exceed  four  years,  said: 
"When  the  constitution  declares  an  office  to  be  elec- 
tive, it  cannot,  of  course,  be  filled  in  any  other  mode 
than  that  provided  by  the  instrument  itself.  ♦  ♦  ♦ 
But  where  an  office  has  been  filled  in  the  method  pre- 
scribed by  the  constitution,  no  reason  is  perceived 
why  the  legislature  may  not  extend  the  term  of  the 
incumbent;  provided  the  whole  term,  when  extended, 
does  not  exceed  the  time  limited  by  the  constitution 
— section  7,  Article  XI,  of  which,  provides  that  *when 
the  duration  of  any  office  is  not  provided  for  by  this 
constitution,  it  may  be  declared  by  law,  and  if  not  so 
declared,  such  office  shall  be  held  during  the  pleas- 
ure of  the  authority  making  the  appointment;  nor 
shall  the  duration  of  any  office,  not  fixed  by  this  con- 
stitution, ever  exceed  four  years.'  An  officer  duly 
elected  by  the  people,  and  holding  his  office  for  a  term 
extended  by  the  legislature  within  the  constitutional 
limitation  of  time,  cannot,  in  any  just  sense,  be  held 
to  hold,  not  as  an  elected  officer,  but  as  an  appointee 
of  the  legislature.  It  cannot  be  denied  that  he  was 
elected  to  the  office,  and  that  he  would  not  be  the  in- 
cumbent of  it,  except  for  his  election.  The  people 
have  exercised  their  constitutional  right  in  selecting 
him  for  the  office,  and  instead  of  thwarting  the  pop- 
ular will  by  appointing  some  one  else,  the  legislature 
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has  rather  ratified  it  by  extending  his  term.  .  The 
duration  of  the  terms  of  oflBce,  except  as  limited  by 
the  constitution,  is  a  matter  of  purely  legislative  dis- 
cretion. It  may  be  diminished  or  extended  at  the  will 
of  the  legislature,  within  those  limits,  and  this  power 
in  no  degree  trenches  on  the  constitutional  right  of 
the  people  to  select  the  person  who  is  to  fill  an  elective 
office.  The  people  select  the  incumbent  of  the  office, 
but  the  legislature  has  the  power  to  define  the  dura- 
tion of  the  term,  provided  it  is  not  fixed  by  the  con- 
stitution, and  is  within  the  constitutional  limitation 
of  four  years." 

The  principle  asserted  in  People  v.  Bull,  supra,  under 
our  constitution,  which  prohibits  the  legislature  from 
fixing  the  term  of  a  statutory  office  beyond  four 
years,  is  not  in  point,  or  applicable  to  the  question 
involved  in  the  case  at  bar.  Under  the  constitution  of 
New  York,  as  it  then  stood,  the  power  of  the  legisla- 
ture to  fix  the  term  of  an  office  of  its  own  creation,  ap- 
pears to  have  been  unfettered,  and  the  holding  in 
People  V.  Bull,  supra,  proceeds  upon  the  theory  that,  if 
the  power  was  conceded  to  the  legislature  to  extend 
the  term  of  an  incumbent  beyond  that  fixed  prior  to 
his  incumbency,  such  power  would  be  without  limit, 
and  the  legislature  could  extend  the  term  of  an  offi- 
cial so  as  to  make  the  duration  of  his  term,  when  once 
elected,  permanent,  and  ever  after  thereby  deprive  the 
people  of  choosing  his  successor.  It  will  readily  be 
seen  that,  under  the  constitution  of  this  State,  such 
evil  results  cannot  follow  an  extension  by  the  legis- 
lature of  the  term  of  an  office.  This  body,  under  our 
constitution,  is  authorized,  in  the  first  instance,  to  fix 
the  term  at  four  years  and  no  longer.  If  the  term  of 
a  statutory  office  is  originally  fixed  for  a  term  under 
four  years,  the  legislature  certainly  has  the  power, 
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as  our  own  decisions  in  effect  aflSrm,  to  subsequently 
extend  it  to  the  maximum  of  four  years,  regardless  of 
the  fact  that  such  extension  may  result  in  keepin:^ 
an  incumbent  in  oAce  beyond  the  original  term. 
Without  further  consideration  of  the  question,  I  am 
of  the  opinion  that  there  can  be  no  election,  under  the 
law,  for  appellate  judges  at  the  ensuing  November 
election,  and  that  the  judgment  below,  denying  the 
right  of  the  relators  to  have  their  names  placed  upon 
the  official  ballot,  is  right  and  ought  to  be  affirmed. 
Monks,  J.,  concurs. 
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ADVSBSE  POSSESSION— 

1.  Nature  of  Claim, —  Quieting  Title, —  The  aoquisitioii  of  title  by 
adverse  possession  is  predicated  upon  the  statute  of  limitation,  and 
by  it  the  title  of  the  true  owner  is  extinguished  as  effectually  as  by 
conveyance,  and  twenty  years'  adverse  possession  under  claim  and 
color  of  title  does  not  depend  upon  a  previous  good  faith  claim  of 
title.  Moore  v.  HinJele,  S4S. 

2.  Character  of  Real  Estate.— Quieting  Title,— The  character  of  real 
estate  is  of  controlling  influence  in  determining  what  acts  of  own- 
ership, use,  or  occupancy  are  adverse.  lb. 

8.  Nonresidence  of  Claimant. — Quieting  Title. — Where  title  to  real 
estate  has  accrued  in  favor  of  one  who  exercises  the  only  act  of 
ownership  over  same,  as  against  the  true  owner  thereof,  the  true 
owner  is  not  reinstated  simply  by  the  fact  of  the  nonresidence  of 
the  adverse  claimant.  lb, 

AFFIDAVIT  AND  INFOBMATION— Ske  Criminal  Law— 
Sufficiency  of,  to  charge  a  person  with  unlawfully  practicing  den- 
tistry, see  Dentistry,  1 ;  Femer  v.  Statfi,  B47. 

AGBEED  CASE— 

1.  Submission. — Sufficiency.— Oral  statements  made  to  the  court  by 
the  attorneys  agreeing  to  submit  for  construction  an  agreement 
entered  into  by  &e  parties  to  a  former  suit  in  settlement  thereof, 
together  with  a  document  signed  by  one  of  such  parties  agreeing 
to  such  submission,  indicate  a  purpose  to  submit  the  controversy 
as  an  agreed  case,  but  do  not  constitute  an  agreed  case  within  the 
meaning  of  the  statute.  Oeisen  v.  Reder,  629. 

2.  Affidavit. — Practice. — The  affidavit  provided  for  in  the  submis- 
sion of  an  agreed  case  by  section  558,  Homer's  R.  S.  1897,  is  juris- 
dictional, and  without  such  affidavit  no  case  is  presented.  Jb. 

8.  Admissibility  of  Evidence.  —Questions  relating  to  the  admissibility 
of  evidence  cannot  be  presented  on  appeal  in  a  cause  appealed  as  an 
agreed  case  without  any  pleadings  defining  the  issues  and  deter- 
mining the  limits  within  wnich  the  evidence  should  be  confined.  lb. 

A3XTBNTJTT1AJL  CONTBACTS— May  be  signed  after  marriage. 
See  Husband  and  Wife,  2;  Buffington  v.  Buffington,  Ex.,  200. 
The  statutory  allowance  to  widow  from  her  deceased  husband's 
estate  may  be  waived  by  antenuptial  contract.     See  Husband 
AND  Wife,  8;  lb. 

AFPEAIi  AND  EBBOB— No  question  can  be  presented  on  appeal 
concerning  the  action  of  the  court  in  giving  or  refusing  to  give 
instructions,  where  it  is  not  affirmatively  shown  by  the  bill  of 
exceptions  that  it  contains  all  the  instructions  given. 

Lane  v.  State,  611, 
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Where  the  bill  of  exceptions  does  not  affirmatively  show  that  it 
contains  all  of  the  instructions  it  will  be  presumed  on  appeal  that 
it  does  not.    See  Criminal  Law,  8;  State  v.  Winstandley,  495, 

Instructions  will  not  be  held  erroneous  on  appeal  if  they  could 
have  been  correct  under  the  issues  upon  any  supposable  evidence 
where  the  evidence  is  not  in  the  record.  See  Instructions,  2; 
Mcintosh  V.  State,  £5t 

Instructions  to  the  jury  in  a  criminal  case  can  only  be  brought  into 
the  recprd  by  bill  of  exceptions.  Lane  v.  State,  512, 

No  question  is  presented  on  an  assignment  of  error  that  the  court 
erred  in  admitting  a  certain  portion  of  a  dying  declaration,  where 
the  motion  for  a  new  trial  called  in  question  the  action  of  the 
court  in  admitting  such  declaration  as  an  entirety.  See  CRiia- 
NAL  Law,  6;  lb. 

When  the  action  of  the  trial  court  in  admitting  evidence  depending 
for  its  competency  upon  connecting  evidence  will  not  be  re- 
viewed, see  Evidence,  8;  Heady  v.  Brown,  75, 

1.  Parties. — t/ttrwdic^ion.— The  Supreme  Court  has  no  lurisdiction 
of  an  appeal  taken  in  vacation  from  a  judgment  where  the  principal 
party  against  whom  the  judgment  was  rendered  is  not  made  a  party 
to  the  appeal.  Crist  v.  Wayne,  etc,,  Assn,  245, 

2.  Parties. — Jurisdiction. — The  Supreme  Court  has  no  jurisdic- 
tion of  an  appeal  froin  a  judgment  obtained  by  appellee  against 
appellant  ana  her  husband  setting  aside  a  deed  of  conveyance  of 
appellee's  real  estate,  made  by  appellee  and  her  husbcuid  in  satis- 
faction of  an  indebtedness  of  the  latter,  where  the  husband  is  not 
made  a  party  to  such  appeal,  although  the  husband  was  defaulted 
in  the  court  below,  and  made  no  defense  to  the  action. 

Michigan,  etc,  Ins.  Co.  y.  Frankel,  5S4, 

8.  Jurisdiction. — The  question  of  jurisdiction  is  not  vraived  by  fail- 
ure to  present  it  while  the  appeal  was  pending  in  the  Appellate 
Court,  and  before  its  transfer  to  the  Supreme  Court. 

Heady  v.  Broum,  75. 

4.  Jurisdiction.— Time  of  Appeal.— Motion  for  New  TVioZ.— The 
Supreme  Court  has  no  jurisdiction  of  a  cause  where  an  appeal  is 
not  taken  within  one  year  from  the  rendition  of  judgment  overrul- 
ing a  motion  for  a  new  trial  for  cause.    Atkinson  y.  Williams,  4^1. 

5.  Parties. — Joint  Judgment. — Notice. —  Jurt^dicf ion.— The  appear- 
ance in  the  Supreme  Court  by  the  husband  at  the  time  of  the  tiling 
of  an  appeal  by  his  wife  from  a  judgment  foreclosing  a  mortgage 

given  by  her,  and  filing  his  declination  to  join  in  the  appeal,  and 
is  waiver  of  notice  of  such  appeal  is  sufficient  to  autnorize  the 
court  to  entertain  jurisdiction  of  the  appeal. 

Pritcheti  v.  McOaughey,  6SS. 

6.  Corporations. — Parties,— Receivers. — A  stockholder  and  general 
manager  of  a  corporation  has  not  such  interest  in  a  judgment  ap- 
pointing a  receiver  of  the  corporation  as  to  become  a  proper  party 
appellant  in  an  appeal  from  such  judgment. 

McFarland  v.  Pierce,  546. 

7.  Parties, — County  Commissioners. — It  is  not  necessary,  in  order  to 
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bind  an  inferior  court  in  a  case  appealed  from  it,  that  the  member 
or  members  thereof  should  be  made  parties  to  the  case  on  appeal. 

,  State,  exrel.,  v.  Burgeti,  94, 

8.  Motion  for  New  Tnal,^Time  of  Appeal.— Where  judgment  is 
rendered  upon  the  verdict  before  the  motion  for  a  new  trial  for 
cause  is  filed,  the  final  iud^ent  within  the  meaning  of  the  statute 
governing  appeals  is  the  judgment  of  the  court  overruling  such 
motion  for  a  new  trial.  Atkinson  v.  WiUiams,  4^L 

9.  Term  Time  Appeal. —  Where  an  appeal  was  asked  and  granted 
during  the  term  at  which  the  final  judgment  was  rendered,  and 
the  amount  of  the  appeal  bond  fixed,  but  the  time  of  filing  the  bond 
was  not  fixed,  and  such  bond  was  not  filed  in  term,  and  the  tran- 
script was  not  filed  in  the  Supreme  Court  for  more  than  four 
ninths  after  the  denial  of  the  application  for  a  new  trial,  such  ap- 
peal is  not  a  term-time  appeal.    Michigan^  etc,,  Ins.  Co,  ▼.  Frankel, 

10.  Alignment  of  Error. — The  question  whether  appellee  was  en- 
titled to  judgment  in  her  favor  on  the  special  veidict  is  hot  pre- 
sented  by  an  assignment  of  error  '  'that  the  court  erred  in  permitting 
appellee  to  remit  98|000  of  the  veidict  and  rendering  judgment  on 
the  remainder."  Tucker  v.  Hyatt,  S3S. 

11.  Assignment  of  Error. — An  assignment  of  error  that  the  bbm- 

Elaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
I  not  available  unless  all  of  the  paragraphs  thereof  are  bad. 

Louisville,  etc,  B.  W,  Co.  v.  Heck,  £92. 

12.  Assignment  of  Errors.— New  TVio/.— Where  the  surety  in  an 
action  on  a  promissory  note  claims  any  right  different  from  the 
rights  of  a  co-appellant  he  should  file  a  separate  motion  for  a  new 
trial  and  a  sepsdute  assignment  of  errors.    Sweeney  Co.  v.  Fry,  178. 

18.  Ajssignment  of  Error. —  Heading. — Special  Verdict. — An  assign* 
ment  of  error  as  to  rub'ngs  upon  pleadings  need  not  be  considerod, 
where  the  same  question  arises  on  the  special  verdict. 

Forgy  v.  Harvey,  S07. 

14.  Joint  Assignment  of  Error. — Parties. — ^Where  one  of  the  parties 
in  a  joint  assignment  of  error  has  no  appealable  interest  therein, 
no  question  in  favor  of  the  other  party  can  be  presented  on  such 
joint  assignment.  McFartand  v.  Fierce,  646. 

15.  Amendment  of  Assignment  of  Errors. —  Under  rule  three  of 
the  Supreme  Court,  permitting  amendments  to  the  assignment  of 
errors  after  a  cause  has  been  submitted  if  it  is  made  to  appear  that 
due  care  and  diligence  were  exercised  in  the  first  instance,  a  show- 
ing that  ''by  inadvertence  and  oversight  in  preparing  the  assign- 
ment of  errors  the  names  of  said  parties  were  omitted,"  is  not  a 
showing  of  due  care  and  diligence.  Loucheim  v.  Sedey,  666. 

16.  Assignment  of  Error  — Motion  for  Judgment. — No  question  is 
presented  on  an  assignment  that  the  court  erred  in  overruling 
appellant's  motion  for  judgment  in  his  favor,  where  no  motion  was 
made  by  either  of  appellants  for  judgment  in  his  favor. 

Tucker  v.  Hyatt,  SS2. 

17.  Complaint  Assailed  for  First  Time  on  Appeal.— A  party  who 
permits  the  complaint  of  his  adversary  to  go  unchallenged  in  the 
trial  court,  and  attempts  to  assail  it  for  the  first  time  on  appeal, 
under  section  846,  Burns'  R.  S.  1894,  will  be  required  to  challenge 
such  complaint  on  the  ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action ;  to  challenge  the  complaint  on  the 


710  INDEX. 


4  AND  ESBOB— Continued. 


ground  that  it  does  not  state  facts  to  entitle  the  plaintiff  "to  the 
relief  prayed"  is  insufficient.  Oalvin  v.  Britton,  Adm.,  1. 

18.  Record,— Rules  of  Court, — The  party  asserting  that  a  ruling  of 
the  trial  court  is  erroneous  must  cite  the  page  and  line  of  the  rec* 
ord  containing  such  ruling.  State  v.  Winatandley^  4^5. 

19.  Imperfect  Record. — Where  a  record  shows  the  filing  of  at  least 
two  amended  complaints  upon  which  various  rulings  were  made, 
and  what  purports  to  be  two  amended  complaints  are  copied  in  the 
record,  but  the  one  upon  which  the  trial  was  had  is  not  identified, 
no  question  is  presented  for  decision  on  appeaL 

Marah,  3V.,  v.  Bower,  35S, 

20.  Imperfect  Record. —  Presumption. — ^Where  a  complaint  copied 
in  the  record  is  not  identified  as  the  one  upon  which  the  trial  was 
had,  the  imperfection  of  the  record  is  not  cured  by  any  presumption 
arising  from  the  presence  in  the  record  of  the  unidentified  com> 
plaint.  lb, 

21.  Record. — Available  Error, — An  assignment  of  error  based  ypon 
the  action  of  the  court  in  overruling  demurrers  to  several  para- 
graphs of  complaint  is  unavailable  where  the  demurrers  are  not  in 
the  record.  Louisville,  etc,  R.  W.  Co,  v.  Heck,  292, 

22.  ,  BUI  of  Exc^tUms.—The  bill  of  exceptions  must  be  signed  by  the 
judge  before  being  filed  with  the  clerk.  Chicago,  etCt  R*  Tv.,  v. 
Cason,  S29, 

28.  Longhand  Manuscript—When  Copied  in  Bill  of  Eoeceptions, — 
Where  the  certificate  of  the  clerk  shows  that  the  bill  of  exceptions 
has  been  copied  into  the  transcript  it  is  not  necessary  that  the  rec- 
ord show  that  the  longhand  manuscript  of  the  evidence  was  filed 
in  the  clerk's  office  prior  to  its  incorporation  in  the  bill  of  excep- 
tions.' Stames  v.  Allen,  108, 

24.  Record.— BiU  of  Exceptions, — Pleading, — Where  a  pleading  is 
stricken  out  on  motion,  it  is  not  a  part  of  the  record,  and  can  only 
be  brought  back  into  the  record  by  a  bill  of  exceptions  or  order  of 
court,  and  if  not  so  brought  into  the  record  it  cannot  be  considered 
by  the  Supreme  Court  on  appeal.  KnouMon  y.  Dclan,  79, 

25.  BUI  of  Exceptions, — An  indorsement  on  the  back  of  a  bill  of 
exceptions  by  the  jud^  that  the  bill  was  presented  on  a  certain 
date  prior  to  the  time  it  was  signed  by  him,  and  that  it  was  taken 
under  advisement,  is  not  sufficient  to  show  that  the  bill  was  pre-, 
sented  in  time.  Chicago,  etc,  R,  W.,  v.  Cason,  329, 

26.  '^rtdencc. — BUI  of  Exceptions, —  Where  It  is  affirmatively  shown 
by  the  bill  of  exceptions  that  evidence  was  given  at  the  trial  which 
was  not  copied  into  the  bill,  a  motion  for  a  new  trial  based  upon 
causes  depending  upon  the  evidence  cannot  be  considered  on  appeal. 

Noerr,  Adm,,  v.  Schmidt,  679, 

27.  Defect  in  Judgment  Must  Be  Specifically  Pointed  Out.— No  ques- 
tion can  be  presented  on  appeal  to  the  rendition  of  a  judgment  on 
the  verdict  unless  the  ob;|ection  in  the  court  below  particularly 
points  out  the  defect  or  mistake  therein  and  asks  that  the  same  be 
corrected.  Tucker  v.  Hyatt,  332. 

28.  Bill  of  Exceptions. — Receivers. — Exceptions  to  a  receiver's  re- 
port cannot  be  considered  on  appeal  where  such  report  is  not  prop- 
erly in  the  record.  Chicago,  etc,  R,  W.  Co,  v.  Cason,  329, 

29.  Exceptions.  —  Divorce.  —  Defense  by  Prosecuting  Attorney.  — 
Where  a  prosecuting  attorney  was  admitted  to  defend  a  divorce 
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suit  on  the  representation  that  the  suit  was  collusive,  and  the  de- 
fense made  by  the  defendant  was  not  in  good  faith,  an  appeal  will 
not  lie  from  uie  action  of  the  court  in  rejecting  the  defense  of  such 
prosecuting  attorney  and  discontinuing  him  as  a  representative  of 
the  State  in  such  cause  where  no  exception  was  taken  to  such  rul- 
ing of  the  court.  State  v.  FHediey,  404* 

80.  Agreed  Case. —  Exceptions. — Practice.  —  In  order  to  present  any 
question  as  to  the  conclusions  of  law  made  in  an  agreed  case,  proper 
exceptions  must  be  made  to  such  conclusions.    Cfeisen  v.  Beder,  629, 

Zl.— Motions. — Review. — The  rulings  of  the  trial  court  in  denying 
motions  to  strike  out  parts  of  complaint,  to  postpone  trial,  for  a 
jury  trial,  and  for  change  of  venue  from  the  county,  will,  not  be 
reviewed  on  appeal,  where  such  motions  were  not  brought  into  the 
record  by  bill  of  exceptions.  Galvin  v.  Britton,  Adm.^  1. 

82.  Receivers. — Preferred  Claims. — Review. — ^Where  a  claim  of  pref- 
erence filed  with  a  receiver  does  not  show  the  ground  on  wiiich 
preference  is  based,  and  the  exception  to  the  receiver's  report  deny- 
mg  the  preference  refers  for  facts  to  a  pleading  not  in  the  record,  a 
special  nnding  of  facts  and  conclusion  of  law  upholdingthe  receiv- 
er's report  will  not  be  reviewed  on  appeal. 

Winstamiiey  v.  Bedford,  etc.,  Co.,  62J^ 

88.  Questions  Not  Discussed  by  Counsel. — ^The  Supreme  Court  may 
uphold  the  judgment  of  the  trial  court  in  sustaimng  a  demurrer  to 
a  complaint,  although  the  particular  deficiency  in  the  complaint 
on  which  the  decision  of  the  Supreme  Court  is  based  was  not 
pointed  out  by  appellee's  counsel. 

Travelers^  Ins.  Co.  v.  Prairie  School  Tp.,  S6. 

84.  Presumptions.— All  presumptions  are  in  favor  of  the  rulings  of 
the  trial  court,  and  a  judgment  will  not  be  reversed  unless  error  is 
affirmatively  shown  by  the  record.        M.  Rumley  Co.  v.  Moore,  £4. 

85.  Presumptions. — It  will  be  presumed  on  appeal  that  the  trial 
court  did  not  err  in  sustaining  a  motion  to  strike  out  a  cross-com- 
plaint unless  the  contrary  is  affirmatively  shown  by  the  record. 

Knowlton  v.  Dolan,  79. 

86.  Answer.— Carrying  Demurrer  Back  to  Complaint. — ^Where  de- 
fendant's answer  was  held  good  on  demurrer  she  cannot  urge  on 
appeal  that  the  court  erred  in  not  carrying  the  demurrer  back  to 
the  complaint.  Pritchett  v.  CktugJiey,  638. 

87.  When  Correct  Final  Judgment  Not  Reversed  Because  of  Erroneous 
Order  Previously  Made. — A  party  in  whose  favor  an  erroneous  rul- 
ing or  order  in  a  cause  was  made  cannot  successfully  urge  a  reversal 
of  a  correct  final  judgment  on  the  ground  that  it  is  contrary  to  the 
erroneous  ruling  or  omer  previously  made. 

World  Building,  etc.,  Co.  v.  Marlin,  630. 

88.  Eoedtision  of  Evidence—Harmless  Error.— An  erroneous  nil* 
ing  excluding  certain  evidence  is  harmless,  where  the  evidence  is 
afterwards  admitted  in  response  to  other  questions  substantially  the 
sama  Lillard  v.  State,  822. 

89.  New  Trial  as  of  Right. — A  jjudgment  overruling  a  motion  for 
a  new  trial  as  of  right  is  a  final  judgment,  and  an  appeal  therefrom 
within  one  year  is  authorized  by  sections  644,  645,  Bums'  R.  S.  1894. 

Atkinson  v.  Williams,  431. 

40.     Weight  of  Evidence. — ^Where  the  evidence  on  the  trial  of  a  crim- 
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inal  cause  sustains  the  verdict  of  the  jury  in  all  material  respects, 
the  judgment  of  the  trial  court  cannot  he  disturbed  on  appeaL 

Lane  v.  State,  511;  lAllard  v.  State,  StS. 

41.  Brief, — A  paper  filed  by  appellant,  purporting  to  be  a  brief, 
containing  no  statement  of  any  point  relied  on  for  a  reversal,  and 
in  which  no  argument  is  made,  is  not  a  brief  within  the  meaning  of 
rule  twenty-six  of  the  Supreme  Ck)urt.         Laticheim  v.  Seeley^  666, 

42.  Filing  of  Brief  Equivalent  to  Waiver  of  Process. — ^The  filing  of  a 
brief  on  the  merits  of  an  appeal  amounts  to  a  full  appearance  and 
waiver  of  process.  Jb. 

48.  .  Rehearing. — A  question  raised  for  the  first  time  on  a  petition  for 

a  rehearing  which  might  have  been  raised  before  is  not  entitled  to 

notice.  City  of  EvanstfiUe  v»  Senhenn,  4S. 

44.  Dismissal. — Time  of  Filing. — The  fact  that  appellee  did  not  move 
to  dismiss  a  cause  until  after  the  submission  of  same  and  the  filing 
of  her  brief  upon  the  merits  of  the  action  does  not  amount  to  a 
waiver  or  a  bar  to  such  dismissal. 

Michigan,  etc,  Ins.  Co.  v.  Franke^  SS4. 

APPELLATE  C0X7BT— 

1.  Jurisdiction. — Partition. — The  Appellate  Court  has  no  jurisdic- 
tion of  proceedings  in  partition.  Heady  v.  Brown,  75. 

2.  Election  of  Judges.— Term  of  Offlcc^-The  act  creating  the  Appel- 
late Court  limited  the  existence  thereof  to  six  years  from  March  1» 
1891 ;  the  act  of  1898  fixed  the  term  of  office  of  each  judge  first 
elected  at  four  years  from  the  1st  day  of  January,  1898.  Held,  that 
the  judges  elected  at  the  general  election  of  1896  took  their  offices 
January  1,  1897,  and  held  them  until  March  1, 1897,  when  the  exist- 
ence of  the  court  was  to  end  by  law,  notwithstanding  the  subse- 

?[uent  enactment  of  a  statute  extending  the  existence  of  the  court 
our  years.  State,  ex  rel.,  v.  Mount,  679. 

8.  Judges. — Extension  of  Term. — The  act  of  1891  created  the  Appel- 
late Court  and  limited  its  existence  to  March  1,  1897*  the  act  of 
1897  extended  the  period  of  its  existence  for  four  years  from  Janu- 
ary 1,  1897,  and  provided  that  the  present  judges  should  hold  their 
offices  for  and  during  the  term  of  four  years  from  the  1st  day  of 
January,  1897.  Held,  that  the  provision  extending  the  term  of  the 
present  judges  is  void  as  beyond  the  power  of  the  legislature,     lb. 

4.  Judges. — Election. — Amendment  of  Law. —Section  3  of  the  act  of 
.  January  28,  1897  (Acts  1897,  p.  10),  fixing  the  term  of  office  of  the 
judges  of  the  Appellate  Court  at  four  years,  cannot  be  construed 
with  section  8  of  the  act  extending  the  period  of  existence  of  the 
court,  which  by  law  was  to  expire  March  1,  1897,  to  four  years  from 
January  1,  1897,  so  as  to  have  the  retroactive  and  incidental  effect 
of  causing  the  judges  who  had  been  elected  at  the  preceding  general 
election  to  have  been  chosen  for  the  term  of  four  years.  lb. 

ASSIGNMENT  FOB  BENEFIT   OF  CBEBITOBS-As  to  fore^ 

closure  of  chattel  mortgage  after  mortgaged  property  is  in  hands 

of  assignee  for  the  benefit  of  creditors,  see  MoBTOAaBS,  8,  4;  M. 

Rumley  Co.  v.  Moore,  Assignee,  £4. 

ATTACHMENT  AND  GABNISHMENT— See  Garnishment. 

Judgment. — Res  Adjudicata. — Whether  property  is  liable  to  attach- 
ment or  garnishment  is  a  question  to  be  aetermined  by  the  court 
in  which  the  proceeding  is  pending,  and  the  question  is  res  adjudi- 
cata after  judgment,  and  the  same  is  conclusive  until  vacated"  or 
set  aside.         '  Gregg  v.  State,  ex  rel..  S4L 
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Newly  discovered  evidence,  oonsistiiig  of  a  communication  made  by 
a  cUent  to  his  attorney,  is  not  ground  for  a  new  trial. 

Hutchins  v.  State,  667, 

BILL  OF  EXCSPnONS— Where  it  is  not  affirmatively  shown  by 

the  bill  of  exceptions  that  it  contains  all  of  the  instructions,  it 

will  be  presumed  on  appeal  that  the  bill  of  exceptions  does  not 

contain  all  of  the  instructions  given.    See  Criminal  Law,  8; 

State  V.  Winstandley,  495. 

Must  affirmatively  show  that  it  contains  all  of  the  instructions  given 

or  no  question  can  be  presented  on  appeal  as  to  the  action  of  the 

court  in  refusing  instructions.    See  Instbuctions,  1;  Ixine  v. 

State,  511. 

BBJEF—Aa  to  what  constitutes  a  brief  within  the  meaning  of  rule 
twenty-six  of  the  Supreme  Ck>urt»  see  AfI^eal  and  Ebbob,  41; 
Loueheim  v.  Sedey,  665. 
Filing  of  with  Clerk  of  Supreme  Court  is  equivalent  to  a  waiver  of 
process.    See  Appeal  and  Ebbob,  42 ;  J&. 

BUILDIN0  AND  LOAN  A8S00IATI0N8— County  assessor  may 
examine  books  of  to  determine  whether  stock  has  all  been  listed 
for  taxation.  See  Taxation,  8 ;  State  ex  rel.  v.  RecU  Estate, 
etc. J  Assn.,  50^. 

In  an  action  against  a  building  and  loan  association  to  compel  it  to 
permit  the  county  assessor  to  examine  the  books  for  the  purpose 
of  ascertaining  whether  any  stock  had  been  omitted  from  taxa- 
tion, the  officers  thereof  are  proper  parties.    See  Pabties;  Ih. 

Taxation  of  building  and  loan  stock,  see  Taxation,  2,  8;  id.;  Ham 

V.  Woodard,  TVecw.,  ISf. 

Dn^osUs. — One  who  has  deposited  his  money  with  a  building  and 
loan  association  subject  to  call  at  any  time  upon  reasonable  notice, 
with  interest  or  earnings,  is  a  creditor  to  the  extent  of  such  deposit 
and  interest  or  earnings,  and  his  holdings  constitute  a  credit. 

Ham  V.  Woodard,  Treas.,  1S2. 

O  A  RHTTOtS —In  order  to  exempt  a  common  carrier  from  legislative 

control  over  its  rates  of  fare,  it  must  appear  that  the  exemption 

was  made  in  its  charter  by  clear  and  unmistakable  language. 

See  Street  Railways,  4;  City  of  Indianapolis  v.  Navin,  139. 

CENSUS — Where  a  statute  provides  that  all  cities  of  a  certain  popu- 
lation, "according  to  the  last  preceding  United  States  census/' 
shall  be  governed  thereby,  all  cities  will  be  governed  by  the  stat- 
ute as  they  acquire  the  requisite  population  as  shown  by  any 
census  thereafter  taken.  See  Cities;  City  of  Indianapolis  v. 
iVatnn,  139. 

CITIES— See  Towns  ;  Municipal  Cobpobations. 
A  contract  entered  into  between  a  street  railway  company  organ- 
ized tmder  the  act  of  1861  and  a  city  as  to  the  occupation  of 
the  streets  thereof,  is  subject  to  the  right  of  the  legislature  to 
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amend  or  repeal  the  act  at  its  pleasure.   See  Street  Railways* 

5 ;  City  of  Indianapolis  v.  Navin,  139. 

Population.— Last  Preceding  Census. — Street  BaUways. — Three  Cent 
Fare  Law. — Where  a  statute  provides  that  all  cities  or  towns  of  a 
named  population,  **  according  to  the  last  preceding  United  States 
census,  shall  be  governed  by  the  provisions  of  the  act,  all  cities  or 
towns  as  they  acquire  the  requisite  population,  as  shown  by  any 
census  thereafter  taken,  will  be  governed  by  the  act  the  same  as 
if  they  had  the  required  population  as  shown  by  the  last  preceding 
census  when  the  law  was  enacted.  lb. 

GOLLATEBAL  ATTACK — An  attack  upon  a  judgment  on  account 
of  fraud  in  its  procurement,  is  not  a  coUateml  attack.  See  Judg- 
ments, 6;  Cotterell,  Adm.,  v.  Koon,  18B. 

In  a  proceeding  to  sell  real  estate  to  pay  debts,  the  order  or  judg- 
ment of  the  couH  will  be  protected  against  a  collateral  attack. 
See  Decedents'  Estates,  2,  4;  Denton  v.  Arnold,  188. 

An  order  of  court  dismissing  an  action  for  the  dissolution  of  a  part- 
nership on  the  application  of  plaintiff,  one  of  the  partners,  and 
appointing  a  commissioner  to  make  a  conveyance  of  the  real 
estate  belonging  to  the  partnership  in  accordance  with  an  agree- 
ment filed  with  such  application,  and  the  approval  of  such  deed, 
cannot  be  attacked  in  a  collateral  proceeding.  See  Judgments, 
7;  Knowlton  v.  Dolan,  79. 
COMPIiAINT->See  Pleading. 

Su^ciency  of,  in  action  to  review  judgment,  see  Judgments,  1; 
Travelers  Ins.  Co.  v.  Prairie  School  Tp.,  36. 

Sufficiency  of,  in  an  action  against  an  administrator  and  the  heiis  of 
a  decedent  to  foreclose  a  mortgage  executed  by  decedent,  see 
Decedents'  Estates,  6:  Noerr,  Adm.,  v.  Schmidt,  2V.,  S79. 

In  an  action  to  set  aside  a  conveyance  of  real  estate  on  accoimt  of 
fraud  on  the  part  of  grantee  must  show  that  the  defrauded  party 
was  damaged.  Srader  v.  Srader,  Adm.,  339. 

Sufficiency  of,  to  charge  a  wilful  killing  by  a  railroad  company. 

Ullrich,  Adm.,  v.  Cleveland,  etc.,  E.  W.  Co.,  358. 

1.  Action  to  Set  Aside  Conveyance  of  Reed  Estate. — A  complaint  to 
set  aside  a  conveyance  of  real  estate  must  show  an  offer  to  return 
the  purchase-money  paid.  Srader  ▼.  Srader,  Adm. ,  339. 

2.  Mandamus.  —  County  Commissioners.  —  Appeal.  —  Bailroads. — 
County  Aid. — A  complaint  in  a  mandamus  proceeding  in  an  ac- 
tion against  the  auditor  and  treasurer  of  tne  county  to  compel 
them  to  collect  a  railroad  tax  which  had  been  voted  by  t^e  county 
and  placed  upon  the  tax  duplicate,  but  the  collection  thereof  sus- 
pended until  the  road  was  jiermanently  located,  and  afterward,  on 
petition,  as  provided  by  section  5869,  Bums'  R.  S.  1894,  the  order 
placing  same  on  the  tax  duplicate  was  canceled,  and  such  decision 
and  order  appealed  from  to  the  circuit  court,  wherein  judgment 
was  rendered  that  the  board  of  commissioners  should  enter  upon  its 
record  an  order  requiring  that  said  tax  be  immediately  collected  by 
the  treasurer  of  said  county  is  bad  for  failing  to  allege  that  the 
board  of  commissioners  entered  the  order  of  the  circuit  court  upon 
its  records.  State,  ex  rd.,  v.  Burgett,  Aud.,  9j^ 
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3.  Alternative  Writs. — Mandamus. — Former  Appeal. — The  Supreme 
Court  cannot  disregard  the  allegations  of  the  complaint  and  alter- 
native writs  in  a  mandamus  proceeding,  admitted  by  demurrer 
to  be  true»  and  look  to  the  opinion  of  this  court  in  a  former  appeal 
of  the  cause  in  determining  the  sufficiency  of  the  complaint  and 
alternative  writs.  lb. 

GONFIDEirnAL  COMMUNICATIONS  —  Newly  discovered  evi- 
dence,  consisting  of  a  communication  made  by  a  client  to  his 
attorney,  is  not  ground  for  a  new  triaL       Hutchina  v.  State,  667. 

CONSPIBACY— 

1.  Special  Verdict. — It  is  not  necessary  that  a  special  verdict  in  an 
action  for  conspiracy  should  find  the  evidence  and  all  the  surplus- 
age contained  in  the  complaint.  Tucker  v.  Hyatt,  S82. 

2.  Agreement. — Evidence. — In  order  to  establish  a  conspiracy  it  is 
not  necessary  that  there  should  be  direct  evidence  of  any  agree- 
ment. Ih, 

6.  Evidence. — Unsoundne^ss  of  Mind  of  Co-Cfinspirator. — One  who 
aids  or  abets,  or  otherwise  procures  a  perwon  of  unsotmd  mind 
to  commit  a  wrongful  act  to  the  injury  of  another  is  liable  in 
damages  therefor  to  the  person  injured,  and  no  error  was  committed 
in  the  trial  of  an  action  for  conspiracy  in  refusing  to  permit  de- 
fendants to  prove  that  one  of  the  defendants  was  of  unsound  mind 
at  the  time  of  the  commission  of  the  acts  complained  of.  lb. 

CONSTITUTIONAL  LAW— Act  of  March  8,  1897,  extending  terms 
of  county  treasurers,  is  oonstitutionaL    See  Offiobbs,  1,  2,  8; 
Scott  V.  State,  ex  rel. ,  666. 
The  act  of  March  7, 1887,  reg^ilating  the  practice  of  dentistry,  is 
constitutional.    See  Dentistry,  2,  8;  Femer  v.  State,  £47. 

1.  Special  Legislation. — Street  Railtoays. — A  law  which  applies  to 
cities  having  a  population  of  100,000  or  more,  when  there  is  out  one 
such  city  in  the  State,  and  is  so  framed  as  to  operate  on  all  other 
cities  in  the  State  as  they  acquire  such  population,  is  a  general  law 
within  the  meaning  of  section  28,  article  4  of  the  constitution  declar- 
ing that  all  laws  shall  be  general  and  uniform  throughout  the  State. 

City  of  Indianapolis  v.  Navin,  1S9. 

2.  Street  Railways. — Regulation  of  Fares. — It  is  not  necessary  that 
a  law  regelating  the  fares  to  be  collected  by  street  railway  com- 
panies shall  operate  uniformly  on  all  street  railways  of  the  State,  it 
IS  sufficient  if  it  operates  alike  upon  all  such  companies  under  the 
same  circumstances  and  conditions.  lb. 

8.  Special  Legislation. — Corporations. — ^Where  a  corporation  has  been 
created,  a  special  act  regulating  it  without  changing  the  organiza- 
tion of  the  corporate  body  is  not  within  the  prohibition  of  section 
18  of  article  11  of  the  constitution.  lb. 

4.  Special  Legislation.— Street  Railways.— Three  Cent  Fare  Law. — 
The  act  of  1897  regulating^  the  fares  to  be  charged  by  street  rail- 
ways^ (Acts  1897,  p.  201),  IS  a  mere  regulation  of  an  existing  cor- 
poration, and  even  if  said  act  is  local  and  special,  it  is  not  forbidden 
by  section  22  of  article  11  of  the  constitution  enumerating  certain 
cases  where  special  laws  shall  not  be  enacted.  lb. 

6.  Spedcd  Legislation. — Street  Railtoays. — Three  Cent  Fare  Law. — 
Corporations. — Where  a  local  or  special  law  is  enacted  upon  a 
subject  not  enumerated  in  section  22,  article  11  of  the  constitution, 
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it  is  the  expressed  opinion  and  judgment  of  the  legiaLatore  that  a 
general  law  cannot  be  made  applicable,  and  such  judgment  is  not 
subject  to  review  by  the  courts.  lb. 

6.  Special  Legislation. — Street  BaUwaya, — Three  Cent  Fare  Law.-^ 
The  legislature  of  1861  by  passing  the  general  law  for  the  incor- 
poration of  street  railways  could  not  and  did  not  deprive  any  subse- 
quent legislature  of  the  right  to  determine  whether  a  general  law 
fixing  the  maximum  fare  on  street  railways  could  or  could  not  be 
made  applicable,  and  if  the  act  of  1897  is  not  a  general  law,  the 
enactment  of  the  same  is  the  expressed  opinion  and  judgment  of 
the  legislature  tiiat  a  general  law  could  not  be  made  applicable, 
and  this  judgment  cannot  be  reviewed  by  the  courts.  lb, 

7.  Election  of  Officers, — Appellate  Court  — Section  1 ,  article  13  of  the 
constitution  providing  that  all  officers  whose  appointments  are  not 
otherwise  provided  for  in  the  constitution  shall  be  chosen  in  such 
manner  as  may  be  prescribed  by  law,  confers  upon  the  legislature 
the  power  to  prescribe  by  law  the  manner  of  electing  stich  officers, 
but  not  the  power  to  elect  them.  State^  ex  reL,  v.  Mount,  679, 

8.  Elections, — Appellate  Court. — Under  section  14,  article  2  of  the 
constitution,  providing  expressly  for  holding  general  elections, 
containing  a  proviso  that  the  General  Assembly  may  provide  bv 
law  **for  the  election  of  all  judges  of  courts  of  general  and  appel- 
late jurisdiction  by  an  election  to  be  held  for  such  officers  only," 
the  people  have  the  right  to  elect  the  judges  at  general  elections, 
except  where  the  legislature  has  designated  some  other  time  for 
that  purpose,  and  the  legislature  could  not  fill  the  office  of  appellate 
judge  by  appointment,  if  it  had  the  power  to  appoint,  omy  until 
the  time  of  the  next  general  election.  lb, 

9.  Tenure  of  (Mcc^Township  Trustees.— The  act  of  February  26, 
1897  (Acts  1897,  p.  64),  changing  the  time  of  electing  town- 
ship trustees  from  the  first  Tuesday  after  the  first  Monday  in 
November,  1898,  to  the  first  Tuesday  after  the  first  Monday  in  No- 
vember, 1900,  and  eveiy  four  years  thereafter,  is  a  valid  exercise  of 
legislative  power,  and  is  not  unconstitutional  as  extending  the  term 
of  trustees  elected  in  1894  beyond  the  period  of  four  years,  the  time 
allotted  by  the  constitution  for  the  tenure  of  an  office  created  by 
the  legislature,  as  such  act  does  not  by  its  provisions  extend  the 
time  of  the  incumbents,  and  if  they  continue  in  office  it  is  by  the 
provisions  of  section  8,  article  15,  of  the  constitution  that,  ''When- 
ever it  is  provided  in  this  constitution,  or  in  any  law  which  may  be 
hereafter  passed,  that  any  officer,  other  than  a  member  of  the 
(General  Assembly,  shall  hold  his  office  for  any  given  term,  the  same 
shall  be  construed  to  mean  that  such  officer  shall  hold  his  office  for 
such  term  and  until  his  successor  shall  have  been  elected  and 
qualified."  State,  ex  rd,,  v.  Menaugh,  £60, 

OONTEMFT— 

1.  Direct  Contempt. — A  direct  contempt  of  court  is  an  act  com- 
mitted in  the  presence  of  the  court,  or  so  near  to  it  as  to  inter- 
rupt or  disturb  the  proceedings  thereof;  the  use  of  disrespectful 
language  to  the  judge  in  a  room  adjoining  the  court  room  at  a  time 
when  court  was  not  in  session,  does  not  amount  to  a  direct  con- 
tempt of  court.  Snyder  v.  State,  66S, 

2.  Indirect  Contempt. — Practice. — A  statement  made  and  filed  by 
the  judge  to  the  effect  that  certain  disrespectful  lanc^uage  was 
addressed  to  him  by  a  meeting  of  attorneys  in  a  room  adjoinmg  the 
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court  room,  at  a  time  when  court  was  not  in  session  will  not  suffice 
as  a  pleading  to  institute  proceedings  for  indirect  contempt  of  court 

lb. 

3.  Indirect  Contempt.  — Practice.  — The  proper  procedure  for  bringing 
before  the  court  persons  charged  with  indirect  contempt  is  by 
order  of  court  based  upon  the  affidavit  and  information  of  some 
officer  of  the  court  or  other  responsible  person,  as  provided  by 
section  1024,  Bums'  R.  S.  1894,  and  not  by  grand  jury  indictment 
or  a  simple  information  by  the  prosecuting  attorney. 

Saunderson  v.  State,  560. 

CONTBACTS— As  to  antenuptial  contracts,  see  Httsband  and  Wife, 

1,  2,  3;  Bufflngton  v.  Bufflngton,  Ex,,  £00, 

Sufficiency  of  complaint  to  show  performance,  see  Private  Roads; 

Noble  V.  Sherman,  57S, 

1 .  Mutual  Mistake, — Reformation, — Adjoining  Landowners, — Bound- 
aries,— Equity  cannot  reform  a  contract  entered  into  by  adjoining 
landowners  agreeing  upon  a  boundary  line  which  both  believed  to 
be  the  true  line,  and  in  which  both  were  mistaken,  as  such  mistake 
involved  the  fundamental  purpose  for  which  the  contract  was  en- 
tered into.  Zom  Brewing  Co,  v.  Malott,  S71, 

2.  School  Buildings, —  Construction, —  Abandonment  of  Contract, — 
Where  after  the  partial  construction  of  a  school  building  an  injunc- 
tion was  awarded  enjoining  the  issuance  of  bonds  to  cover  the  ex- 
pense of  the  completion  of  such  building,  and  tiie  contractors 
abandoned  the  work,  and  the  school  trustees  completed  the  work, 
using  material  left  on  the  g^round  by  such  contractors,  as  provided 
by  the  contract,  the  school  town  is  not  liable  to  such  contractors 
for  the  value  of  such  material,  where  the  cost  of  completing  the 
building,  including  the  amount  paid  to  such  contractors,  exceeded 
the  contract  price.  School  Town  of  Winamac  v.  Hese^  ££9, 

CONTBIBUTOBY  NEOUOENCE— See  Neoligbnob— 
Child  seven  and  one-half  years  old  injured  while  on  railroad  track 
may  be  chargeable  with.    See  Railroads,  5;  Krenzer,  etc,  v. 
Pittsburgh,  etc,  R,  W,  Co,,  587. 

CORPOKATIONS— See  Municipal  C^orporations^ 
In  an  appeal  from  a  judgment  appointing  a  receiver  of  a  corpora- 
tion a  stockholder  and  general  manager  is  notaprox)erparty.   See 
Appeal  and  Error,  6;  McFarland  v.  Pierce,  546, 
An  act  regulating  a  corporation  already  created  is  not  special  legis- 
lation.    See  CoNSTinmoNAL  Law,  3;  City  of  Indianapolis  v. 
Navin,  1S9, 
An  act  regulating  the  fkres  to  be  charged  by  street  railways  is  the 
mere  regulation  of  an  existing  corporation  and  is  constitutional 
See  Constitutional  Law,  4;  lb. 

Quo  Warranto, —  Forfeiture  of  Charter, —  An  information  in  the 
nature  of  a  quo  warranto  against  a  gas  and  oil  mining  company, 
to  seize  its  franchise  and  have  the  same  declared  forfeited,  under 
the  provision  of  section  1145  Bums'  R.  S.  1894,  which  fails  to  allege 
the  incorporation  of  such  company  tmder  the  laws  of  this  State,  or 
that  it  is  engaged  in  the  exercise  of  any  corporate  rights,  is  bad 
against  a  demurrer.       State,  ex  rel.,  v.  Citizens  Oas,  etc,  Co.,  505, 
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COSTS — Costs,  in  the  absence  of  a  judgment  taxing  same,  are  upon 
the  parties  making  them.     ChicagOj  etc,  R.  W,  Co.  v.  Ccuon,  S£9, 

QOXrSTY  ASSESSOR—  May  examine  the  books  of  a  building  and 
loan  association  to  determine  whether  'any  of  the  stock  of  such 
association  has  not  been  listed  for  taxation.  See  Taxation,  8; 
State^  ex  rel.,  v.  Real  Estate,  etc.,  Assn.,  502. 

COUNTY  COMmSSIONEBS— Have  jurisdiction  in  proceedings 
relative  to  the  cancelation  of  aid  voted  for  the  construction  of  a 
railroad.  See  Railroads,  1;  State,  ex  rel.,  v.  Burgett,  Aud.,  94, 
When  order  of  circuit  court  binding  on,  see  Railroads,  8  ;  lb. 
Have  no  authority  to  require  a  railroad  company  to  maintain  a  flag- 
man at  a  railroad  and  street  crossing. '  See  Railroads,  4;  State 
V.  Chicago,  etc.,  R.  W.  Co.,  474. 

1.  Appeals. —  Amendment  of  Pleadings. — Issues  raised  before  the 
board  of  county  commissioners  in  proceedings  for  the  incorpora- 
tion of  towns  are  amendable  on  appeal  to  the  circuit  court. 

Harris  v.  MiJlege,  70. 

2.  Appeals. — Bond. — Pending  a  motion  to  dismiss  a  cause  appealed 
from  the  board  of  county  commissioners  to  the  circuit  court  a  new 
bond  may  be  filed  and  approved  by  the  court.  lb. 

8.  Appeals. — Bond. — The  appellees  in  a  cause  appealed  from  the 
board  of  county  commissioners  to  the  circuit  court  have  the  right 
to  a  bond  with  sureties,  and  are  entitled  to  a  dismissal  of  the  appeal 
if  such  bond  is  not  filed.  Pf. 

C0X7NTT  T&EASUBEB— As  to  constitutionality  of  act  of  March 
8,  1897,  extending  term  of  office,  see  Offiobrs,  1,2,8;  Scott  t. 
State,  ex  rel.,  556. 

C0X7BTS— See  Appellate  Court  ;  Supreme  Court  ;  Marion  Su- 
perior Court— The  use  of  disrespectful  language  to  the  judge 
in  a  room  adjoining  the  court  room  at  a  time  when  court  was  not 
in  session,  does  not  amount  to  a  direct  contempt  of  court.  See 
Contempt,  1 ;  Snyder  v.  State,  553. 
It  is  within  the  discretion  of  court  to  permit  an  offer  of  proof  after 
objection  thereto  is  sustained.  See  Evidence,  0;  Sievers  v.  Peters 
Box,  etc.,  Co.,  64s. 

1.  Jurisdiction. — Marion  Superior  Court. — The  Marion  Superior 
Court  has  jurisdiction  of  actions  to  foreclose  mortgages  on  real 
estate  in  Msurion  county.  Noerr,  Adm.,  v.  Schmidt,  679. 

2.  Correction  of  Records. — Courts  have  the  power  on  application  to 
make  their  records  speak  the  truth,  and  to  correct  mistakes  made 
in  entering  their  proceedings,  orders,  judgments,  and  decrees. 

Knowlton  v.  Dolah^  79. 

8.  Construction  of  Statutes.— The  interpretation  and  construction 
of  the  statutes  of  this  State  with  reference  to  their  relation  to 
the  State  constitution,  and  the  constitutionality  thereof,  are  Ques- 
tions to  be  determined  by  the  Supreme  Court  of  the  State,  ana  the 
rule  is  that  such  interpretations  are  binding  upon  the  federal  courts, 
and  will  be  adopted  by  them.      City  of  Indianapolis  v.  Navin,  139. 

OBIMISAL  LAW— See  Perjury. 
Where  two  persons  join  in  an  affidavit  for  a  continuance,  signing 
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the  affidavit  together,  and  one  certificate  of  oath  being  attached, 

such  persons  may  be  indicted  jointly.   State  v,  WirutancUey,  316, 

As  to  admission  in  evidence  of  dying  declarations,  see  Evidence, 

11 ;  Lane  v.  State,  511, 

1.  Pleading, — Certainty. — Under  the  code  of  criminal  procedure  of 
this  State  Ho  more  certainty  is  required  in  criminal  than  in  civil 
pleading.  lb, 

3.  Indictment.  —  Instruction,  —  Evidence.  —  The  name  by  which  a 
person  is  commonly  known  may  be  employed  in  an  indictment,  and 
it  will  be  good  if  the  proof  shows  that  he  is  coMimonly  called  by 
that  name;  but  the  Supreme  (>>urt  cannot  reverse  a  cause  on  an  in- 
struction given  by  the  court  to  the  effect  that  the  names  of  the 
owners  of  stolen  property  must  be  nroved  as  charged  in  the  indict- 
ment, where  the  evidence  is  not  in  tne  record. 

State  V.  McEwen,  486. 

8.  Indictment. — Larceny. — Nam^  of  Owner  of  Property. — Variance. 
— In  a  prosecution  for  larceny,  proof  that  one  of  the  owners  of  the 
stolen  property  was  Franklin  A. ,  instead  of  Frank  A. ,  as  charged  in 
the  indictment,  would  constitute  a  fatal  variance.  '    lb. 

4.  Indictment.  —A  charge  in  an  indictment  that  defendant  killed  and 
murdered  the  deceased  by  shooting  at  and  against  him  with  a  gun 
loaded  with  powder  and  leaden  balls  amounts  to  a  direct  charge 
that  the  deceased  died,  and  that  the  cause  of  his  death  was  defend- 
ant's acts  as  alleged  in  the  indictment.  Lane  v.  State^  611. 

5.  ProA^tice. — Appeal. — A  judgpnent  against  a  defendant  in  a  crimi- 
nal cause  will  not  be  reversed  on  appeal  because  the  record  does 
not  affirmatively  show  that  he  was  asked  to  show  cause  why  judg- 
ment should  not  be  pronounced  upon  the  verdict. 

Lillard  v.  State,  SS2, 

6.  Evidence. —  Dying  Declarationa. —  No  question  is  presented  on 
an  assignment  tnat  the  court  erred  in  admitting  a  certain  portion  of 
a  dying  declaration  where  the  motion  for  a  new  trial  called  in  ques- 
tion the  action  of  the  court  in  admitting  such  declaration  as  an 
entirety,  but  did  not  call  in  question  the  action  of  the  court  in  ad- 
mitting the  part  of  the  dying  declaration  complained  of  on  appeal. 

Lane  v.  State,  611, 

7.  Motion  for  New  Trial  Not  Part  of  Trial. — The  ruling  on  a  motion 
for  a  new  trial  in  a  criminal  case  is  no  part  of  the  trial  of  the  ac- 
cused, as  contemplated  by  the  statutory  and  constitutional  rula 

Lillard  v.  State,  SS2, 

8.  Instructions. — Presumption. — Record. — Bill  of  Exceptions. — Ap- 
peal and  jEJrror.— When  in  a  criminal  cause  it  is  not  affirmatively 
shown  by  the  bill  of  exceptions  that  it  contains  all  the  instructions 
given  by  the  court,  this  court  must  presume  that  such  bill  of  excep- 
tions does  not  contain  all  the  instructions  given. 

State  V.  Winstandley,  496. 

9.  Instructions. — Presumptions,— -Bill  of  Exceptions. —  Appeal  and 
Error.— It  will  be  presumed  on  the  appeal  of  a  criminal  cause 
that  the  substance  of  instructions  asked  w^as  embraced  in  instruc- 
tions ^ven  by  the  court  which  are  not  contained  in  the  bill  of 
exceptions,  and  that  if  any  instructions  set  out  in  the  bill  of  excep- 

'  tions  are  erroneous  that  they  were  corrected  or  withdrawn  by  other 
instructions  given  and  not  set  forth  in  the  record,  where  it  is  not 
affimatively  shown  by  the  bill  of  exceptions  that  it  contains  all  the 
instructions  given  by  the  court  lb. 
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10.  Instructiona, — How  Brought  Into  the  Becord. — ^Inatructioiis  to 
the  jury  in  a  criminal  cause  can  only  be  brought  into  the  record  by 
bill  of  exceptions.  Lane  v.  State,  511. 

11.  Instructions, —  When  Evidence  Not  in  Record. —  Appeal. — Al- 
though it  is  not  necessary  in  appeals  by  the  State  in  criminal  cases 
to  set  forth  the  evidence  in  full,  there  must  be  some  statement 
in  the  bill  of  exceptions  showing  that  there  was  evidence  to  which 
instructions  offered  and  refused  were  relevant,  or  the  court  will  not 
pass  upon  alleged  errors  in  refusing  to  give  same. 

State  T.  McEtoen,  4SS. 

12.  Instruetions.^EvideTice,^  Appeal. —  Where  the  evidence  is  not 
in  the  record,  and  there  is  no  statement  in  the  bill  of  exceptions 
showing  that  an  instruction  which  the  court  refused  to  give  to  the 
jury  in  the  trial  of  a  criminal  cause  was  relevant  to  the  evidence, 
no  question  is  presented  thereon  for  decision  in  this  oourt.  ib. 

CBOSS-GOMPLAXNT-^In  proceedings  to  sell  real  estate  to  pay  debts 
of  decedent  a  cross-complaint  setting  up  reasons  why  the  interest 
of  a  certain  heir  should  be  sold  first  may  be  considered.  See 
Decedents'  Estates,  1 ;  Oalvin  v.  Britton,  Adm.,  1. 

CUSTOM  AND  T7SAGB— 

Evidence. — Evidence  that  on  the  first  day  a  certain  freight  elevator 
was  operated,  on  which  day  plaintiff  employe  was  injured,  a  num- 
ber of  defendant  company's  employes,  without  the  knowledge  or 
consent  of  defendant  company,  passed  up  and  down  on  the  eleva- 
tor, does  not  show  a  custom  of  tne  company  to  carry  its  employes 
on  the  elevator.  Sievers  v.  Peters  Box,  etc.,  Co.,  64£, 

DAICAOES — The  negligence  of  the  parents  cannot  be  impute^  to  the 
child  in  an  action  by  the  child  for  damages  on  account  of  per- 
sonal injuries.  See  Pabent  akd  Child;  City  of  EvansmUe  v. 
Senhenn,  4S. 
When  a  city  is  not  liable  for  damages  resulting  from  the  negligent 
piling  of  lumber  in  street,  see  Municipal  Corporations,  1 ;  /b. 

Damnum  Absque  Injuria. — Waters  and  Watercourses. — Where  the 
owner  of  a  sanatarium  allows  water  from  an  artesian  well  which 
has  been  used  in  such  sanatarium  for  bathing  to  flow  into  a  stream 
running  through  the  lands  of  an  adjoining  landowner  the  dama^ 
sustained  thereby  by  such  landowner  is  damnum  absque  injuria 
where  such  stream  was  the  only  natural  and  available  outlet. 

Barnard  v.  Shirley,  160, 

DECEDENTS'  ESTATES— See  Descent  and  DiSTRXBuriOK— 

Party  as  a  witness  in  an  action  to  set  aside  a  conveyance  of  real 

estate  made  by  ancestor,  see  Evidence,  14;  Slayhack  v.  Witt,  S76. 

1.  Sale  of  Real  Estate  to  Pay  Debts. — Cross-complaint. — Jurisdiction. 
— In  a  proceeding  by  an  administrator  to  sell  real  estate  to  pay 
debts  of  decedent,  the  court  may  consider  a  cross-complaint  settmg 
up  reasons  why  the  interest  of  a  certain  heir  should  be  sold  first 

Oalvin  v.  Britton,  Adm.,  i. 

2.  Sale  of  Real  Estate  for  Payment  of  Dehts.-^CoUateral  Attack. — 
A  proceeding  in  the  proper  court  by  an  administrator  to  sell  the 
lands  of  his  decedent  for  the  payment  of  debts  against  the  estate 
stands  upon  the  same  ground  as  an  ordinary  judicial  proceeding  in 
a  court  of  superior  jurisdiction,  and  where  the  oourt  is  invested 
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with  jurisdiction  over  the  subject-matter  and  the  parties  to  such  an 
action  its  order  or  judgment  therein  will  be  protected  against  a 
collateral  attack,  however  erroneous  such  judgment  or  oraer  may 
be,  and  such  order  or  judgment  must  stand  until  set  aside  in  a 
direct  proceeding  instituted  for  that  purpose. 

Denton  v.  Arnold,  188. 

3.  Sale  of  Real  Estate. — Notice. — Where  it  is  shown  in  an  action 
bj  a  widow  to  obtain  possession  of  her  one-third  interest  in  the 
lands  of  her  husband  which  had  been  sold  by  the  administrator  for 
the  payment  of  debts  of  decedent  that  due  notice  was  given  such 
widow  of  the  pendency  of  such  proceedings,  and  that  the  court 
assumed  jurisdiction  thereof  and  ordered  the  sale  of  the  land,  such 
action  of  the  court  amounted  to  an  adjudication  upon  the  question 
of  notice.  ^  J6. 

4.  Sale  of  Real  Estate. —  WidxntfB  Interest. — Payment  of  Claims 
Other  Than  Liens  — A  widow  cannpt  question  the  validity  of  an 
order  of  court  granting  the  sale  of  her  interest  in  her  deceased  hus- 
band's real  estate  for  the  payment  of  debts,  in  a  collateral  proceed- 
ing, on  the  ground  that  the  administrator  in  his  petition  for  the 
sale  thereof  included  claims  which  were  not  liens  thereon,  and 
applied  a  portion  of  the  purchase- money  thereof  to  the  payment  of 
such  claims.  lb. 

5.  Mortgages. — Foreclosure. —  Complaint. —  It  is  not  necessary  to 
allege  m  a  complaint  in  an  action  against  an  administrator  and  the 
heirs  of  a  decedent  to  foreclose  a  mortgage  executed  by  such  de- 
cedent that  a  claim  therefor  had  been  filed  against  his  estate;  if  a 
claim  therefor  had  not  been  filed  such  fact  should  be  pleaded  in  bar 
or  in  abatement.  Noerr^  Adm.,  v.  Schmidt,  Tr.,  579, 

6.  Action  by  Heirs. — Witnesses. — Competency.  — Erndence.  —The  term 
party,  as  employed  in  section  507,  Bums'  R.  S.  1894,  concerning  the 
competency  of  witnesses  in  suits  by  heirs  to  obtain  title  or  posses- 
sion of  property,  means  not  merely  a  party  to  the  record,  but  a 
party  to  the  issue,  and  to  render  such  party  incompetent  as  a  wit- 
ness it  must  appear  that  he  has  an  interest  in  the  result  of  the  suit 
in  common  with  the  party  calling  him  as  a  witness. 

Owings  v.  Jones,  SO. 


1.  Consideration.  —  Httsband  and  Wife. —  An  ag^reement'to  marry 
constitutes  a  sufficient  consideration  to  support  a  conveyance  of  real 
estate.  Marmon  v.  White,  446. 

2.  Description  of  Real  Estate. — Meander  Lines. — "Where  in  a  con- 
veyance of  real  estate  the  description  is  by  metes  and  bounds,  and 
a  part  of  the  description  is  the  meander  line  of  a  river,  such  mean- 
der line  is  the  actual  waterline,  unless  the  contrary  clearly  appears 
from  the  deed.  Sizor  v.  City  of  Logansport,  626. 

3.  Description. —  Commissioner. —  Order-Book  Entry. —  Partnership. 
— An  order  of  court  appointing  a  commissioner  and  directing 
him  to  make  a  conveyance  of  partnership  property,  made  in  pur- 
suance of  a  petition  filed  by  plaintiff  in  dismissal  of  an  action 
brought  by  him  for  a  dissolution  of  partnership,  containing  an 
agreement  in  writing,  signed  by  the  partners  thereof,  to  dissolve 
the  partnership,  and  providing  that  all  the  right,  title,  and  interest 
of  defendant  in  and  to  the  real  estate  owned  by  the  partnership 
should  be  transferred  to  plaintiff,  except  a  certcun  portion  thereof 
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described,  will  be  construed  with  such  agreement,  and  such  order 
of  court  will  not  be  held  Toid  for  failing  to  describe  specifically  the 
property  to  be  conveyed.  KnowUon  v.  Dolan,  79, 

4.  Parent  and  Child.— Undue  Influence. — Presumption,— The  fact 
that  a  woman  ninety-one  years  of  age  conveyed  her  real  estate  to 
her  son  who  had  been  kind  and  attentive  to  her  during  her  old 
age  will  not  raise  the  presumption  of  undue  influence  for  the  pur- 
pose of  defeating  the  deed  in  the  absence  of  any  evidence  of  actual 
undue  influence.  Siayback  v.  Witt,  S?6. 

DEMUBBER— Form  of,  see  PLBADma,  2;  Pritchett  v.  McGaughey, 

638. 

DENTISTBY^ 

1.  Practicing  Without  License.^  Affidavit  and  Information.^ An 
affidavit  and  information  charging  a  person  with  practicing  dentist- 
ry without  first  having  ** obtained  and  procured  a  certificate  of 
qualification  and  registration  so  to  do,  from  the  board  of  dental  ex- 
aminers" and  without  being  roistered  according  to  law  is  not  bad 
for  failing  to  negative  the  granting  of  a  special  permit  to  such  per- 
son.   ^  Femer  v.  State,  iS47, 

2.  License — Appedl. —  Constitutional  Law. — The  act  of  March  7, 
1887,  section  6595,  et  sea..  Burns'  R.  S.  18»4  (Acts  1887,  p.  58),  regu- 
lating the  practice  of  dentistry  and  providing  for  the  appomtment 
of  a  board  of  examiners  is  not  unconstitutional  for  failing  to  ex- 
tend the  right  of  appeal  from  the  decisions  of  such  board.  lb. 

3.  License. — Constitutional  Law. —  Section  5596,  Bums*  R.  S.  1894, 

Eroviding  for  the  appointment  of  a  board  of  dental  examiners 
y  the  Indiana  State  Dental  Association  is  not  in  violation  of  sec- 
tion 23  of  article  1  of  the  constitution  forbidding  the  granting  of 
privileges  which  shall  not,  upon  the  same  terms,  equally  belong  to 
all  citizens.  lb. 

4.  Practice  of  Dentistry  Without  License, —  Evidence.^ 'Evidence 
that  defendant  leased  and  occupied  rooms  for  several  months  for 
the  declared  purpose  of  practicing  dentistry;  that  he  had  done 
dental  work  for  three  or  more  persons;  that  at  times  he  engaged  in 
filling  teeth,  and  at  other  times  did  work  at  the  bench,  is  sufficient 
to  support  the  verdict  that  defendant  engaged  in  the  practice  of 
dentistry,  in  a  prosecution  for  practicing  dentistry  without  a 
license.  lb, 

DESCENT'  AND  DI8TKIBUTI0X~See  Decedeios'  Estates— 

1.  Husband  and  Wife. — Childless  Second  Wife. — Child  by  Former 
Marriage. — Where  a  husband  dies  leaving  a  childless  second  wife 
as  his  widow,  and  leaving  a  child  by  a  former  marriage  surviving 
him,  and  such  child  dies  before  such  widow,  leaving  no  descend- 
ants, any  real  estate  decended  to  such  widow,  from  ner  said  hus- 
band, owned  by  her  at  the  time  of  her  death  will  descend  to  her 
heirs,  if  she  dies  intestate,  the  same  as  if  she  were  a  first  wifa 

Byrum  v.  Henderson,  lOS. 

2.  Childless  Second  Wife. — Nature  of  Estate  in  Lands  of  Her  Hus- 
band.— Child  by  Former  Marriage. — A  childless  second  wife  in- 
herits a  fee  simple  estate  in  the  lands  of  her  husband,  and  during 
her  lifetime  the  children  of  her  husband  by  a  former  marriage  have 
no  estate  or  interest  therein,  but  onlv  an  expectancy  to  toke  the 
same  as  her  forced  heirs  at  the  time  of  her  death.  lb. 

8.    Childless  Second  Wife.-— Child  by  Former  Marriage.— Death  of 
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Child  Before  Widow. — Where  a  childless  second  wife  conveys 
real  estate  inherited  from  her  husband  who  has  a  child  by  a  former 
marriage,  and  such  child  dies  before  the  widow  leaving  no  descend- 
ants, the  next  of  kin  of  such  child  do  not  inherit  any  interest  in 
such  real  estate.  lb. 


Practice. — Harmless  Error. — The  fact  that  an  appeal  from  the  board 
of  county  commissioners  to  the  circuit  court  could  not  have  suc- 
ceeded would  not  render  tiie  dismissal  thereof  harmless  error. 

Harris  v.  Millege,  70. 

DIVOKGE — As  to  defense  by  prosecuting  attorney,  see  Appeal  and 

Error,  29;  PBOSECuriNa  Attorney;  State  v.  Friedley,  404. 

Alimony.— The  judgment  of  the  court  in  a  divorce  proceeding  award- 
ing alimony  to  the  wife  determines  all  property  rights  between  the 
parties,  and  an  action  cannot  be  sustained  by  the  husband  to  have 
credited  on  such  judgment  certain  sums  of  money  alleged  to  have 
been  paid  by  him  to  her  prior  to  the  divorce  proceeding. 

Natcher  v.  Clark,  S68. 

DRAINS — 

1.  Construction.  —  Payment.— County  Commissioners. — The  board 
of  county  commissioners  is  not  the  trustee  of  the  fund  created  by 
the  sale  of  bonds  for  the  construction  of  a  drain,  under  the  provis- 
ions of  section  5600,  et  seq„  Bums'  R.  S.  1894,  and  an  action  can- 
not be  sustained  against  such  board  to  compel  payment  for  the  con- 
structipn  of  a  section  of  a  drain  under  said  statute. 

Conn  V.  Boards  etc.,  617. 

2.  Construction. — Payment. — Where  a  contractor  has  completed  a 
section  of  a  public  drain  under  the  provisions  of  section  5690,  et  seq., 
Bums'  R.  S.  1^4,  he  should  notify  the  engineer,  who  should  inspect 
the  work,  and  if  he  find  that  it  has  been  completed  according  to  the 
terms  of  the  contract  he  should  accept  it  and  issue  to  the  con- 
tractbr  a  certificate  to  that  effect  stating  the  amount,  due,  and 
such  certificate  when  presented  to  the  county  auditor  authorizes 
the  auditor  to  draw  a  warrant  upon  the  proper  funds  in  the  hands 
of  the  county  treasurer  for  the  payment  thereof.  lb. 

8.  Repairs.  —  Assessment  Notices.  —  The  cost  of  making  copies  of 
notices  of  assessments  against  lands  for  the  repair  of  a  public  drain 
is  a  proper  charge  against  the  repairs  thereof  and  is  not  necessarily 
a  part  of  the  official  service  of  the  surveyor. 

Watkins,  Aud.,  v.  State,  exrel.,  ISS. 

4.  Repairs. — Allotm^nts.—Jurisdiction  of  Trustee. — The  trustee  of 
the  township  where  the  allotment  for  the  repair  of  a  public  drain  is 
located  has  jurisdiction  of  such  repairs,  although  the  lands  assessed 
for  such  repairs  are  in  another  township. 

Fletcher  v.  White,  And.,  4OI. 

5  Repairs. — When  in  More  Than  One  County. — Where  a  public  ditch 
is  constructed  in  more  than  one  county,  it  is  the  duty  of  the  sur- 
veyor of  the  county  in  which  the  proceedings  for  the  construction 
thereof  were  begun  to  make  repairs  thereof,  and  certify  the  cost  of 
such  repairs  and  the  assessments  against  the  lands  of  any  county 
to  the  auditor  of  such  county  for  collection. 

Watkins,  Aud.,  v.  State,  ex  rely  128. 

6.  Repairs. — Made  by  Wrong  Trustee. —Injunction.  —Where  the  trus- 
tee of  the  township  on  which  lands  assessed  for  the  repair  of  an 
allotment  of  a  public  drain  located  in  another  township,  under  a 


724  INDEX. 

DRAINS— Continued. 

misapprehension  of  his  duty,  repaired  such  allotment,  an  action 
will  not  lie  to  enjoin  the  collection  of  the  expense  of  such  repairs, 
where  the  landowner  was  given  notice  to  make  the  repairs. 

Fletcher  v.  White,  401. 

7.  Tile  Drains. —  Repairs, —  It  was  not  intended  by  the  provision  of 
section  6637,  Bums^  R.  S.  1894,  relating  to  drainage  that  tiling  so 
placed  in  a  public  ditch  as  to  obstruct  drainage  need  not  be  put  in 
repair,  but  that  a  landowner  by  properly  tiling  his  allotment  might 
thus  avoid  the  necessity  of  cleanmg  out  his  part  of  the  ditch. 

Cochran  v.  White,  Tr.,  435. 

8.  Repair  of  TUe  Drains, — Trespass, — ^A  public  tile  drain  was  con- 
structed over  the  lands  of  defendant  and  others  and  a  portion 
thereof  was  allotted,  by  the  county  surveyor  to  defendant  to  keep 
in  repair.  In  the  original  construction  thereof  the  tile  were  not  in 
all  cases  put  down  to  the  grade  line  of  the  specifications,  yet  the 
ditch  was  accepted  by  the  drainage  commissioner  as  complete  ac- 
cording to  the  specifications.  The  township  trustee  gave  defendant 
notice  to  repair  his  allotment  hj  removing  the  tile  and  lowering 
same  to  the  specification  grade  in  order  to  drain  more  effectually 
the  land^  for  which  the  ditoh  was  intended.  Defendant  refused  to 
comply  with  said  notice,  and  refused  permission  to  have  such  re- 
pairs made  by  the  trustee,  and  caused  tne  trustee  to  be  arrested  for 
trespass  for  entering  upon  his  lands  to  make  such  repairs.  Heid, 
that  it  was  the  duty  of  the  township  trustee  to  make  such  repairs, 
and  that  defendant  was  not  entitled  to  maintain  his  action.    lb. 

9.  Repairs,  ^Assignment  of  Claim  to  Surveyor, — A  claini  for  ser-- 
vices  in  copying  notices  of  assessments  against  lands  fortne  repair 
of  a  public  drain  m&j  be  assigned  to  the  surveyor  who  superintends 
such  repairs.  Watkins,  Aud,,  v.  State,  ex  rd,,  ISS. 

ELEVATOBS — As  to  what  will  be  considered  negligence  in  the  con- 
struction of  a  freight  elevator,  see  Sievers  v.  Peters  Box,  etc,  Co.^ 

642, 

1.  Safety  Appliances  on  Freight  Elevators  Not  Required. — Owners 
are  under  no  legal  obligation  to  put  safety  appliances  on  elevators 
not  intended  to  carry  passengers.  lb. 

2.  Freight  Elevator  Used  to  Carry  Employes,— Ordinary  Care  Re^ 
quired. — In  the  operation  of  a  freight  elevator  used  to  carry  em- 
ployes to  and  from  their  work,  only  ordinary  care  is  required  of  the 
employer.  lb. 

3.  Use  of  Freight  Elevator  by  Employe. — Assumption  of  Risk. — 
Where  it  became  necessary  for  an  employe  of  a  manufacturing 
company  to  go  to  an  upper  floor  of  a  factory  building,  and  instead 
of  going  by  way  of  a  stairway  provided  for  that  purpose,  and  with 
which  he  was  familiar,  he,  at  the  invitation  of  a  fellow  servant  who 
had  no  authority  to  extend  the  invitation,  took  passage  on  an  eleva> 
tor  known  by  him  to  be  used  only  for  freight,  ne  Assumed  the  risk 
incident  to  the  carriage  on  such  elevator.  lb. 

EVIDENCE— See  Expert  TusTraoNY;  Witnesses. 
Objections  to  the  admission  of  evidence,  to  be  available  on  appeal, 

must  be  specific.    See  Practice,  3;  Sievers  v.  Peters  Box,  etc, 

Co.,  64^, 
A  motion  for  a  new  trial,  based  upon  the  action  of  the  court  in  ad- 

mitting  or  striking  out  evidence,  must  be  specific.    See  New 

Trial,  1,  2;  Maier  v.  Board,  etc.,  197. 
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Newly  discovered  evidence  going  merely  to  impeach  a  witness  is 
not  ground  for  a  new  triaL  See  New  Trial,  6;  Hutchins  v. 
State,  667, 

No  question  is  presented  on  an  assigment  that  the  court  erred  in 
admitting  a  certain  portion  of  a  dying  declaration,  where  the 
motion  for  a  new  trial  called  in  question  the  action  of  the  court 
in  admitting  such  declaration  as  an  entirety.  See  Criminal 
Law,  6;  Lane  v.  State,  511, 

Evidence  of  repairs  made  after  an  injury  has  heen  sustained  is  not 
admissible  to  show  antecedent  negligence. 

Sievers  v.  Peters  Box,  etc.,  Co.,  64S. 

Unsoimdness  of  mind  of  co-conspirator,  see  Conspiraot,  8;  Tkuiker 
V.  Hyatt,  SSS. 

Where  the  burden  of  establishing  the  ultimate  facts  rests  upon  the 
party  in  whose  favor  the  primary  facts  are  returned,  such  pri- 
mary facts  cannot  be  found  upon  evenly  balanced  evidence.  See 
Special  Verdicjt,  2;  Citizens  Street  R,  R,  Co.  v.  Reed^  Adm.,  396. 

Sufficiency  of,  to  support  a  verdict  that  defendant  unlawfully  en- 
gaged in  the  practice  of  dentistry,  see  Dentistry,  4;  Femer  v. 
State,  H7. 

Newly  discovered  evidence,  consisting  of  a  communication  made  by 
a  cUent  to  his  attorney,  is  not  ground  for  a  new  trial. 

Hutchins  v.  State,  667. 

In  order  to  establish  a  conspiracy,  it  is  not  necessary  that  there  should 
be  direct  evidence  of  any  agreement.    Tucker  v.  Hyatt,  33B. 

1.  Admission. —  Objections.  —  Error  cannot  be  predicated  upon  the 
action  of  the  court  in  sustaining  an  objection  to  the  admission  of 
evidence  on  tibe  ground  that  it  was  irrelevant  and  incompetent, 
where  it  is  not  shown  that  the  proposed  evidence  was  admissible. 

Maier  v.  Board,  etc,,  197. 

2.  Order  of  Admission. — Where  evidence  is  admitted  out  of  order, 
without  objection  to  the  order  of  its  introduction,  the  Supreme 
Court  is  bound  to  consider  same.  Stames  v.  Allen,  108. 

8.  Admissibility. — When  Part.of  Res  Gestae.  — Advancements. — Par- 
tition. — In  a  proceeding  in  partition  between  heirs  whereby  it  was 
sought  to  charge  certain  of  the  heirs  with  advancements  made  by 
the  ancestor  in  conveying  to  them  real  estate,  an  instrument  of 
writing  executed  by  one  of  the  heirs,  acknowledging  the  receipt  of 
an  advancement  made  to  her  by  the  payment  of  a  surety  debt  for 
her  husband,  executed  in  connection  with  the  execution  of  such 
deeds  of  conveyance,  was  properly  admitted  in  evidence  as  part  of 
the  res  gestae.  Heady  v.  Broivn,  75. 

4.  Lost  Deed. — Removal  of  Papers. — In  an  action  to  quiet  title  to 
real  estate  involving  the  question  as  to  who  was  the  grantee  in 
an  unrecorded  deed,  evidence  to  the  effect  that  witness  saw  defend- 
ant, shortly  after  the  death  of  alleged  grantee,  go  to  decedent's  pri- 
vate drawer  and  remove  papers  therefrom  was  improperly  admitted 
in  evidence  where  it  was  not  shown  that  the  deed  in  question  was 
anlong  the  papers.  Stames  v.  Allen,  108. 

5.  Transcript  of  Record.— A  certified  copy  of  an  unauthorized  record 
is  not  admissible  in  evidence.  lb. 
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6.  Q(f(er  of  Proof  in  Presence  of  Jury  After  Objection  is  Sustained. — 
Discretion  of  Court. — ^Whether  a  statement  of  counsel  as  to  what  a 
witness  will  testify  in  answer  to  a  question  to  which  an  objection 
has  been  sustained  shall  be  made  in  the  presence  of  the  jury  rests  in 
the  sound  discretion  of  the  trial  court. 

Sievers  v.  Peters  Box,  etc,  Co,,  64^. 

7.  Admission.  —  Opinion  Evidence.  —  No  error  was  committed  in 
the  trial  of  an  action  to  set  aside  a  contract  for  public  work  in  per- 
mitting a  witness  to  give  his  opinion  as  to  whether  the  time  limited 
in  which  to  complete  the  contract  was  too  short. 

Maier  ▼.  Board,  etc.,  197. 

8.  Connecting  Evidence. —  Practice. —  The  action  of  the  court  in  ad- 
mitting evidence  depending  for  its  competency  upon  connecting  evi  • 
dence  cannot  be  reviewed  on  appeal  where  no  motion  was  made  to 
strike  out  such  evidence  after  hearing  the  connecting  evidence. 

Heady  v.  Brown,  76. 

9.  As  to  Operation  of  Machine  After  Injury. — When  the  construction 
or  operation  of  a  machine  is  in  issue,  it  is  proper  to  permit  proof 
of  its  construction  and  operation  after  an  injury,  where  there  has 
been  no  change  made  in  the  same  since  the  injury. 

Sievers  v.  Peters  Box,  etc,  Co.,  64S. 

10.  Motion  to  Strike  Out. — Practice. — A  motion  to  strike  out  the 
evidence  of  a  witness  for  reasons  different  from  those  interposed 
when  the  evidence  was  introduced  is  properly  overruled. 

Lane  y.  State,  611. 

11.  Dying  Declarations. — Criminal  Law. — Dying  declarations,  al- 
though made  at  different  times,  are  admissible  in  evidence,  and  the 
fact  that  the  declaration  made  at  one  of  the  times  was  reduced  to 
writing  and  signed  by  the  declarant  will  not  render  those  made  at 
other  times  inadmissible.  Ih. 

12.  Weight  Of. — The  Supreme  Court  cannot  weigh  and  pass  upon 
conflicting  evidence.  Sweeney  Co.  v.  Fry,  178 ;  Stames  v.  Auen, 
108;  Lane  v.  State,  611;  Moore  v.  Hinkle,  S4S;  Lillard  v.  State,  S^i. 

18.  Weight  Of. ^Special  Findina  — ^Where  there  was  evidence  to  war- 
rant the  finding  of  facts  made  by  the  court,  the  Supreme  Court 
will  not  reweigh  the  evidence,  although  there  were  some  items  of 
evidence  which  if  taken  alone  might  nave  warranted  a  different 
finding.  Maier  v.  Board,  etc,  197. 

14  Decedentt^  Estates. — In  an  action  by  heirs  to  set  aside  a  convey- 
ance of  reel  estate  made  b^  the  ancestor  both  parties  are  rendered 
incompetent  as  witnesses  m  their  own  behalf,  as  to  any  matters 
occurring  prior  to  the  death  of  the  ancestor,  by  section  507.  Bums' 
R.  S.  1894.  Slayback  v.  Witt,  876. 

15.  Instruction. — Where  in  an  action  against  a  railroad  company 
for  damages  on  account  of  property  destroyed  by  fire  escaping 
from  a  passing  locomotive,  a  screen  used  as  a  spark  arrester  was  ex- 
hibited before  the  jury  without  identifying  the  same  as  the  one  used 
on  the  locomotive  at  the  time  of  the  escape  of  fire,  and  evidence 
was  introduced  concerning  same  upon  the  presumption  that  the 
screen  was  properly  in  evidence,  no  error  was  committed  in  refus- 
ing to  instruct  the  jury  that  it  was  their  duty  not  to  consider  as 
evidence  any  fact  which  they  may  have  observed  or  seen  while 
viewing  or  examining  such  screen. 

Cleveland,  etc ,  R.  W.  Co.  v.  Scantland,  488. 

16.  Examination  of  Party. -^Physical  Examination. — Examination 
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of  Urine. — Witnesses. — In  an  action  for  damages  for  i)eTsonal  in- 
juries resulting  in  the  alleged  dislocation  of  one  of  plaintifiTs  kid- 
neys, thereby  producing  the  secretion  of  albumen  and  sugar  in  the 
urine*  plaintiff  may  be  required  to  produce  specimens  of  his  urine 
in  court  for  examination  and  analysis,  accompanied  by  affidavit 
that  the  urine  was  voided  by  him. 

Cleveland,  etc,  R.  W.  Co.  v.  Huddleston,  540. 

EX  A  TWTNATIOy  OF  PARTY— In  an  action  for  damages  for  per- 
sonal injuries  resulting  in  the  alleged  dislocation  of  plaintiff's 
kidney  thereby  producing  a  certain  condition  of  the  urine,  the 
plaintiff  may  be  required  to  produce  in  court  specimens  of  his  urine. 
See  EviDENCB,  16;  Cleveland,  etc.,  R.  W,  Co.  v.  Huddieston,  640. 

EXECUTION— See  Judicial  Sales— 

1.  Judicial  Sales,— Redemption, — Mortgages. — A  redemption  of  real 
estate  by  the  owner  from  an  execution  sale,  made  on  a  decretal 
order  in  a  foreclosure  proceeding,  vacates  such  sale,  and  such  real 
estate  is  subject  to  resale  upon  a  decretal  order  for  the  payment 
of  a  balance  remaining  due  on  the  judgment  and  decree  the  same 
as  if  no  sale  had  been  made.  Mitchell  v.  Ringle,  16, 

2.  Redemption. — Resale. — Mortgages.  — The  provision  of  section  1110, 
Bums'  K.  S.  1894,  that  whenever  an  execution  shall  issue  upon 
a  judgment  recovered  for  a  debt  secured  by  a  mortgage  on  real 
property,  the  plaintiff  shall  indorse  thereon-  a  brief  description  of 
the  noortgaged  premises,  and  the  equity  of  redemption  shall  in  no 
case  be  sold  on  such  execution,  applies  to  a  judgment  at  law 
where  there  is  no  foreclosure  of  the  mortgage.  .         lb. 

8.  Judicial  Sales. — Redemption. — A  sale  of  real  estate  to  make  the 
balance  remaining  due  on  a  judgment  in  a  foreclosure  [iroceeding, 
after  a  sale  of  the  mortgaged  real  estate  and  a  redemption  thereof 
by  the  owner,  made  upon  a  writ  in  the  form  of  an  ordinary  execu- 
tion instead  of  a  copy  of  the  order  of  sale  and  judgment,  is  a  mere 
irregularity^,  and  cannot  be  set  aside  in  an  indirect  proceeding,  and 
such  sale  is  in  legal  effect  the  same  as  if  made  on  a  copy  of  the 
decree,  and  the  deed  made  by  the  sheriff  under  such  sale  vests  the 
title  to  such  real  estate  in  the  purchaser  the  same  as  if  the  sale  had 
been  made  upon  a  certified  copy  of  the  decree.  lb. 

EXEGX7T0BS  AND  ADHIKISTBATOBS-See  Dbcedsnts'  Es- 
tates. 

Appointment. —  WUls, — A  testator  may,  in  his  will,  delegate  the 
authority  to  his  legatees,  or  a  maiority  thereof,  to  name  an  executor, 
and  the  appointment  made  by  them  will  be  the  same  as  if  made  in 
the  will.  Wilson  v.  Curtis,  471. 


Rents  During  Year  of  Redemption  on  Foreclosure  of  Mortgage.— The 
right  of  a  judgment  debtor  to  the  rents  and  profits  of  real  estate 
sold  on  foreclosure  of  mortgage  during  the  year  for  redemption  does 
not  enlarge  the  exemption  laws,  as  the  values  of  such  rents  must 
be  given  in  and  appraised  the  same  as  other  property. 

World  Building,  etc.,  Co.  v.  Marlin,  GSO. 

^XP^nT  TESTIMONY. 

When  Opinion  of  Non-expert  Admissible  in  Evidence. — It  is  permis- 
sible for  a  non-expert  witness  to  express  an  opinion  when  the  facts 
upon  which  the  opinion  is  based  cannot  be  placed  before  the  jury. 

Sievers  v.  Peters  Box,  etc.,  Co.,  642. 
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constitute  a  fatal  variance.    See  CTbdcinal  Law,  8 ;  State  v.  Me- 

Ewen  4S5, 
The  name  by  which  a  person  is  oommonl  j  known  may  be  employed 

in  an  indictment,  and  it  will  be  good  if  the  proof  6hows  that  he 

is  commonly  called  by  that  name.    See  Criminal  Law,  2;  76. 
'^Sufficiency  of,  to  charge  that  defendant  muzdered  deceased,  see 

Criminal  Law,  4;  Lane  v.  State,  511, 
Where  two  persons  join  in  an  affidavit  for  a  continuance,  signing 

the  affidavit  together,  and  one  certificate  of  oath  being  attached, 

such  persons  may  be  indicted  jointly  for  perjury.    State  v.  Win- 

standley,  S16, 

INFOBMATION—Suffioiency  of,  in  a  quo  warranto  proceeding  to 
annul  the  charter  of  a  corporation,  see  Corporations;  State,  ex 
reL,  V.  Citizens  Oas,  etc.,  Co,,  605, 

INSTBUCTIONS— 

Regarding  machine  introduced  in  evidence,  and  viewed  by  jury, 
see  EviDBNCE,  15;  Cleveland,  etc,  R.  W,  Co,  v.  Scatdland^  488, 

Presumptions  on  appeal  where  it  is  not  affljmatively  shown  that  the 
bill  of  exceptions  contains  all  of  the  instructions  given.  See 
Criminal  ^w,  9;  State  v.  WinstandUey,  495. 

The  Supreme  Court  will  not  pass  upon  alleged  errors  in  refusing  to 
give  instructions,  where  there  is  no  statement  in  the  bill  of  excep- 
tions showing  the  relevancy  of  the  instructions  refused.  See 
Criminal  Law,  11,  13;  State  v.  McEwen,  485, 

Instructions  to  the  jury  in  a  criminal  cause  can  only  be  brought 
into  the  record  by  bill  of  exceptions.  Lane  v.  State,  511. 

1.  Appeal  and  Errqr. — BiU  of  Exceptions,  —  Criminal  Law,  —  No 
question  can  be  presented  on  ai>peal  concerning  the  action  of  the 
court  in  giving  or  refusing  to  give  instructions,  unless  the  bill  of 
exceptions  affirmatively  shows  that  it  contains  all  of  the  instruc- 
tions given.  lb. 

2.  When  Evidence  is  Not  in  the  Record. — ^Where  the  evidence  is  not 
in  the  record  the  Supreme  Court  will  not  consider  instructions 
erroneous  if  they  could  have  been  correct  under  the  issues  upon 
any  supposable  state  of  the  evidence.  Mclnto^  v.  State,  S51, 

8.  Must  Be  Construed  TogefA^r.— Instructions  must  be  considered  as 
a  whole,  and  not  in  detached  fragments,  and  when  so  considered, 
*  if  they  can  be  said  to  present  the  law  upon  the  question  to  which 
they  were  directed  with  reasonable  clearness  or  accuracy,  it  will 
not  be  presumed  that  the  juij  was  misled  thereby,  although  it  may 
be  said  that  some  particular  mstruction,  or  part  thereof,  considered 
alone,  was  erroneous,  or  was  liable  to  be  misunderstood  by  the  jury. 

Hutchins  v.  State,  667;  Mcintosh  v.  State,  ^51, 

4.  Must  Be  Construed  Together. — Criminal  Law. — An  instruction  in 
a  criminal  cause  stating  the  elements  constituting  the  crime  of 
burglary,  concluding  with  a  direc;tion  to  find  the  defendant  guilty 
if  all  of  those  elements  were  established  beyond  a  reasonable  doubt, 
is  not  so  defective  as  to  amount  to  reversible  error  in  that  it 
authorized  a  conviction  without  proof  that  the  accused  committed 
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the  crime,  where  the  instruction  immediately  preceding  set  out  the 
information  against  the  accused  charging   him   with   burglcuy. 

Hutchins  V.  State,  667, 

5.  Reasonable  Doubt. — Criminal  Law. — Instructing  the  junr  in  the 
trial  of  a  criminal  cause  that  it  was  not  the  intention  of  the  court 
by  the  words  "reasonable  doubt,"  to  declare  that  a  bare  possibility 
of  innocence  would  acquit,  and  that  "where  a  circumstance  is  of  a 
doubtful  character,  or  doubtful  in  its  bearings,  you  are  to  give  the 
accused  the  benefit  of  the  doubt;  if,  however,  idl  the  facts  estab- 
lished necessarily  lead  the  mind  to  the  conclusion  that  the  defend- 
ant is  guilty,  though  there  be  a  possibility  that  he  is  innocent,  you 
should  find  him  guilty,"  is  not  reversible  error,  where  the  jury  was 
clearly  and  correctly  informed  upen  the  subject  of  reasonable  doubt 
in  other  instructions  given.  Mcintosh  v.  State,  X51, 

6.  Burden  of  Proof.— An  instruction  to  the  jury  that  "the  burden 
is  upon  the  appellant  to  prove  the  material  allegations  of  the  com- 
plaint, and  he  cannot  recover  unless  he  has  made  such  proof*'  will 
not  be  held,  on  appeal,  to  be  erroneous  unless  the  record  affirma- 
tively shows  that  appellee  introduced  evidence  tending  to  sustain 
some  one  or  more  of  the  averments  of  appellant's  complaint 

Sievera  v.  Peters  Box,  etc.,  Co.,  642. 

7.  Quieting  Title. — No  error  was  committed  in  instructing  the  jury 
in  the  trial  of  an  action  to  quiet  title  to  real  estate  that  it  was  the 
duty  of  the  jury  "to  take  the  law  as  given  by  the  court." 

Moore  v.  HirMe,  343. 

8.  Interrogatories  to  Jury. — Burden  of  Proof,— Special  Verdict. — 
Negligence. — In  an  action  for  damages  based  upon  the  negligence 
of  defendant  the  burden  rests  upon  the  plaintiff  to  prove  by  a  pre- 
X>onderance  of  the  evidence  the  alleged  negligence  of  the  defend- 
ant, and  that  plaintiff  was  free  from  contributory  negligence,  and  it 
is  not  error  in  the  trial  of  such  a  cause  to  instruct  the  jury  that 
"if  the  evidence  is  evenly  balanced  as  to  any  fact  inquired  about 
in  an  interrogatory,  then  you  should  find  that  such  fact  does  not 
exist."  Citizens  Street  R.  R,  Co.  ▼.  Reed,  Adm,,  396. 

0.  Criminal  Law. — Weight  of  Defendanfs  Evidence, — No  error  was 
comndtted  in  instructing  the  jury  in  the  trial  of  a  criminal  action 
that  defendant  was  a  competent  witness  in  his  own  behalf,  but 
that  the  jury  were  the  judges  of  the  weight  which  ought  to  be  given 
to  his  testimony,  and  that  in  deciding  upon  such  wei^t  they  should 
take  into  consideration  all  the  facts  and  circumstances  surround- 
ing the  case,  as  disclosed  by  the  evidence,  and  give  defendant's 
testimony  such  weight  only  as  they  believed  it  to  oe  entitled  to  in 
view  of  all  the  facts  and  circumstances  proved  on  the  trial. 

Mcintosh  V.  State,  £61. 
INSX7RAKCE— 

1.  Payment  of  Premiums. — Premium  Notes. — Forfeiture. — Life  In- 
surance.— Where  a  life  insurance  policy  contains  a  condition  that 
all  premiums  or  notes  given  the  company  for  premiums  must 
be  paid  on  or  before  the  days  upon  which  they  become  due  or  the 
policy  shall  not  be  binding  or  valid,  the  failure  to  pay  a  note  given 
lor  premium  at  the  maturity  thereof,  prior  to  the  death  of  assured, 
renaers  such  policy  void.  Forbes  v.  Union  Central  Life  Ins.  Co,,  89, 

2.  Premium  Notes. — Renewal  of  Notes. — Pleading.— An  allegation 
in  a  reply  to  an  answer  to  a  complaint  in  an  action  on  a  life 
insurance  policy  that  certain  notes  executed  by  the  assured  were 
not  given  for  unpaid  premiums  on  such  policy,  but  were  given  and 
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constitute  a  fatal  variance.    See  Crdonal  Law,  8;  State  t.  Me- 

Ewen  485. 
The  name  by  which  a  person  is  commonly  known  may  be  employed 

in  an  indictment,  and  it  will  be  good  if  the  proof  shows  that  he 

is  commonly  called  by  that  name.    See  Crihinai.  Law,  2;  lb. 
'^Sufficiency  of,  to  charge  that  defendant  murdered  deceased,  see 

Criminal  Law,  4;  Lane  v.  State,  511, 
Where  two  persons  join  in  an  affidavit  for  a  continuance,  signing 

the  affidavit  together,  and  one  certificate  of  oath  being  attached, 

such  persons  may  be  indicted  jointly  for  perjury.    State  v.  Win- 

standiey,  SIS, 

INFORMATION— Sufficiency  of,  in  a  quo  warranto  proceeding  to 
annul  the  charter  of  a  corporation,  see  Ck>fiPORATioi9S;  State,  ex 
rel,,  V.  Citizens  Oaa,  etc.,  Co,,  505. 

INSTBUCTIONS— 

Regarding  machine  introduced  in  evidence,  and  viewed  by  jury, 
see  Evidence,  15;  Cleveland,  etc.,  R.  W,  Co.  v.  Seantland,  488, 

Presumptions  on  appeal  where  it  is  not  affirmatively  shown  that  the 
bill  of  exceptions  contains  all  of  the  instructions  given.  See 
Criminal  l^w,  9;  State  v.  Winstandtey,  495. 

The  Supreme  Court  will  not  pass  upon  alleged  errors  in  refusing  to 
give  instructions,  where  there  is  no  statement  in  the  biU  of  excep- 
tions showing  the  relevancy  of  the  instructions  refused.  See 
Criminal  Law,  11,  13;  SUUe  v.  McEioen,  485. 

Instructions  to  the  jury  in  a  criminal  cause  can  only  be  brought 
into  the  record  by  bill  of  exceptions.  Lane  v.  State,  511. 

1.  Appeal  and  Errqr. — BUI  of  ExceptionB,  —  Criminal  Law,  —  No 
question  can  be  presented  on  ai>peal  concerning  the  action  of  the 
court  in  giving  or  refusing  to  give  instructions,  unless  the  bill  of 
exceptions  affirmatively  shows  that  it  contains  all  of  the  instruc- 
tions given.  lb. 

2.  When  Evidence  is  Not  in  the  Record. — Where  the  evidence  is  not 
in  the  record  the  Supreme  Court  will  not  consider  instructions 
erroneous  if  they  could  have  been  correct  under  the  issues  upon 
any  supposable  state  of  the  evidence.  Mcintosh  v.  State,  £5U 

8.  Mv>st  Be  Construed  Together. — Instructions  must  be  considered  as 
a  whole,  and  not  in  detached  fragments,  and  when  so  considered, 
*  if  they  can  be  said  to  present  the  law  upon  the  question  to  which 
they  were  directed  with  reasonable  clearness  or  accuracy,  it  will 
not  be  presumed  that  the  jurj  was  misled  thereby,  although  it  may 
be  said  that  some  particular  mstruction,  or  part  tiiereof,  considered 
alone,  was  erroneous,  or  was  liable  to  be  misunderstood  by  the  jury. 

Hutchins  v.  State,  667;  Mcintosh  v.  State,  £51. 

4.  Must  Be  Construed  Together. — Criminal  Law. — An  instruction  in 
a  criminal  cause  stating  the  elements  constituting  the  crime  of 
burglary,  concluding  with  a  direction  to  find  the  defendant  guilty 
if  all  of  those  elements  were  established  beyond  a  reasonable  doubt, 
is  not  so  defective  as  to  amount  to  reversible  error  in  that  it 
authorized  a  conviction  without  proof  that  the  accused  comoiitted 
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the  crime»  where  the  instruction  immediately  preceding  set  out  the 
information  against  the  accused  charging   him   with   burglary. 

Hutching  V.  Statet  667, 

5.  Reasonable  Doubt. — Criminal  Law. — Instructing  the  jury  in  the 
trial  of  a  criminal  cause  that  it  was  not  the  intention  of  the  court 
by  the  words  * 'reasonable  doubt,"  to  declare  that  a  bare  possibility 
of  innocence  would  acquit,  and  that  "where  a  circumstance  is  of  a 
doubtful  character,  or  doirt>tful  in  its  bearings,  you  are  to  give  the 
accused  the  benefit  of  the  doubt;  if,  however,  all  the  facts  estab- 
lished necessarily  lead  the  mind  to  the  conclusion  that  the  defend- 
ant is  guilty,  though  there  be  a  possibility  that  he  is  innocent,  you 
should  find  him  guilty,"  is  not  reversible  error,  where  the  jury  was 
clearly  and  correctly  informed  upon  the  subject  of  reasonable  doubt 
in  other  instructions  given.  Mcintosh  v.  State,  251. 

6.  Burden  of  Proof. -^ An  instruction  to  the  jury  that  "the  burden 
is  upon  the  appellant  to  prove  the  material  allegations  of  the  com- 
plaint, and  he  cannot  recove^  unless  he  has  made  such  proof*'  will 
not  be  held,  on  appeal,  to  be  erroneous  unless  the  record  affirma- 
tively shows  that  appellee  introduced  evidence  tending  to  sustain 
some  one  or  more  of  the  averments  of  appellant's  complaint. 

Sievers  v.  Peters  Box,  etc.,  Co.,  642. 

7.  Quieting  Title. — No  error  was  committed  in  instructing  the  jury 
in  the  trial  of  an  action  to  quiet  title  to  real  estate  that  it  was  the 
duty  of  the  jury  "to  take  the  law  as  given  by  the  court." 

Moore  v.  Hinkle,  S4S. 

8.  Interrogatories  to  Jury. — Burden  of  Proof.— Special  Verdict. — 
Negligence. — In  an  action  for  damages  based  upon  the  negligence 
of  defendant  the  burden  rests  upon  the  plaintiff  to  prove  by  a  pre- 
ponderance of  the  evidence  the  alleged  negligence  of  the  defend- 
ant, and  that  plaintiff  was  free  from  contributory  negligence,  and  it 
is  not  error  in  the  trial  of  such  a  cause  to  instruct  the  jury  that 
"if  the  evidence  is  evenly  balanced  as  to  any  fact  inquired  about 
in  an  interrogatory,  then  you  should  find  that  such  fact  does  not 
exist."  Citizens  Street  R.  R.  Co.  v.  Reed,  Adm.,  S96. 

0.  Criminal  Law. — Weight  of  Defendants  Evidence. — No  error  was 
committed  in  instructing  the  jury  in  the  trial  of  a  criminal  action 
that  defendant  was  a  competent  witness  in  his  own  behalf,  but 
that  the  jury  were  the  iud^es  of  the  weight  which  ought  to  be  given 
to  his  testimony,  and  that  m  deciding  upon  such  weight  they  should 
take  into  consideration  all  the  facts  and  circumstances  surround- 
ing the  case,  as  disclosed  by  the  evidence,  and  give  defendant's 
testimony  such  weight  only  as  they  believed  it  to  be  entitled  to  in 
view  of  all  the  facta  and  circumstuices  proved  on  the  trial. 

Mcintosh  V.  Staie,  251. 
INSUBAKCE— 

1.  Payment  of  PremiuTns.-^Premium  Notes. — Forfeiture. — Life  In- 
surance.— Where  a  life  insurance  policy  contains  a  condition  that 
all  premiums  or  notes  given  the  company  for  premiums  must 
be  paid  on  or  before  the  days  upon  which  they  become  due  or  the 
pohcy  shall  not  be  binding  or  valid,  the  failure  to  pay  a  note  given 
lor  premium  at  the  matiurity  thereof,  prior  to  the  aeath  of  assured, 
renaers  such  policy  void,  iorbes  v.  Union  Central  Life  Lis.  Co.,  89. 

2.  Premium  Notes. — Renewal  of  Notes. — Pleading.— An  allegation 
in  a  reply  to  an  answer  to  a  complaint  in  an  action  on  a  life 
insurance  policy  that  certain  notes  executed  by  the  assured  were 
not  given  for  unpaid  premiums  on  such  policy,  but  were  given  and 
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accepted  in  renewal  of  certain  other  notes  which  were  given  and 
accepted  in  payment  of  such  premium  is  overcome  by  a  statement 
in  the  renewal  notes  that  the  amount  therein  promised  to  be  paid 
is  the  premium  on  the  policy  in  suit.  /5. 

3.  Forfeiture.  —  Conveyance.  —  Right  of  Subrogation.  —  Mortgage 
Clause. — A  policy  of  insurance  conditioned  tJiat  if  a  transfer  of 
the  property  insured  should  be  made  without  the  consent  of  the 
insurer  in  writing  the  insurance  should  cease  from  the  date  of  the 
change  of  ownership,  contained  a  mortgage  clause,  attached  there- 
to at  the  instance  of  the  insured,  to  the  effect  that  if  the  insurer 
should  pay  the  loss  to  the  mortgagee,  and  should  claim  as  to  the 
mortgagor,  that  it  was  not  liable  for  the  loss  so  paid,  it  should  be 
subrogated  to  the  rights  of  the  mortgagee.  The  property  was  sold 
and  transferred  without  the  written  consent  of  the  insurer,  and, 
thereafter,  was  destroyed  by  fire.  The  insurer  paid  to  the  mort- 
gagee the  amount  of  the  policy  and  received  an  assignment  of  the 
note  and  mortgage  to  the  extent  of  *the  loss  paid,  and  brought  suit 
on  such  note  and  mortgage.  Udd,  that  the  transfer  of  the  property 
avoided  the  policy  as  to  the  owner,  and  that  the  mortgage  clause 
constituted  a  vahd  contract  between  insurer  and  mortgagee,  and 
that  the  insurer  could  recover  on  the  note  and  mortgage  assi^ed  it 
by  the  mortgagee.  Insuran^ie  Co.,  etc.,  v.  Marttn,  209. 

INTEBBOGATOSIES  TO  JUBY— 

1.  Answers  to.  In  Conflict  With  General  Verdict. — It  is  only  where 
the  answers  to  interrogatories  are  absolutely  irreconcilable  with 
the  general  verdict  that  the  court  is  authorized  to  sustain  a  motion 
for  a  judgment  on  such  answers  notwithstanding  the  general  ver- 
dict. Sievers  v.  Peters  Box,  etc.,  Co.,  64$. 

2.  Judgment  on  Anstvers  to.  When  Not  Made. — In  an  action  for 
damages  for  personal  injuries  a  judgment  will  not  be  given  to  the 
plain^ff  on  answers  to  interrogatories  in  disregard  of  an  adverse 
verdict,  where  there  are  no  facts  found  from  which  the  court  could, 
as  a  matter  of  law,  make  an  assessment  of  damages.  lb. 

8.  Answers  Not  Sustained  by  General  Verdict. — New  Trial. — It  is 
only  when  the  answers  to  the  interrogatories  are  so  inconsistent 
with  the  general  verdict  that  judgment  should  be  rendered  thereon 
notwithstanding  the  general  verdict  that  it  is  proper  to  assign  as  a 
cause  for  a  new  trial  that  the  answers  to  such  mterrogatories  are 
not  sustained  by  the  evidence,  or  that  they  are  contrary  to  law.  lb. 

JUDGMENTS— Courts  may  correct.    See  Courts,  2;  Knowlton  v. 

Dolan,  79. 

An  action  in  mandamus  will  not  lie  to  correct  judgment  where  the 
court  rendering  the  judgment  had  jurisdiction  of  parties  and  sub- 
ject-matter.   See  Mandamus,  3;  Gregg  v.  State,  ex  rel.,  S41. 

The  lien  of  a  judgment  is  not  extinguished  by  reason  of  sale  by 

sheriff  without  appraisement.  Touhey  v.  Tovhey,  46O. 

A  new  trial  should  not  be  granted  for  the  reason  that  the  court 
rendered  separate  judgments  against  two  defendants  in  a  joint  action 
where  it  is  evident  from  the  facts  found  that  actions  brought  sever- 
ally against  each  of  the  defendants  would  result  in  the  same  recovery 
against  each  of  them.  Hassler  v.  Hefele,  391. 

A  judgment  overruling  a  motion  for  a  new  trial  as  of  right  is  a  final 

judgment,  from  which  there  may  be  an  appeal  within  one  year. 

See  Appeal  and  Error,  39;  Atkinson  v.  Williams,  431. 
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No  question  can  be  presented  on  appeal  to  the  rendition  of  judg- 
ment on  the  verdict  unless  the  objection  in  the  court  below  par- 
ticularly points  out  the  defect  or  mistake  therein,  and  asks  that 
the  same  be  corrected.  See  Appeal  and  Ebrob,  27;  TkLcker  v. 
Hyatt,  332. 

On  answers  to  interrogatories  in  disregard  of  general  verdict,  see 
Intebrogatories  to  Jxjby,  1,  2;  Sievers  v.  Peters  Box,  etc.,  Co,, 
642. 

1.  Review. —  Complaint, —  A  complaint  in  an  action  to  review  a 
judgment  must  allege  enough  of  the  substance  or  character  of  the 
court's  action  or  ruling  to  present  the  error  complained  of  with- 
out reference  to  the  exhibit  filed  therewith.    . 

Traveler^  Ins,  Co,  v.  Prairie  School  Tp.,  36, 

2.  VcLcating  Judgment.  — Fraud.— Inference  of  Fraud.  Special  Find- 
ing.— A  special  finding  in  an  action  to  set  aside  a  judgment  on 
account  of  fraud  in  its  procurement,  showing  that  the  judgment 
plaintiff  brought  suit  against  his  children,  who  were  mere  babes, 
and  in  his  custody,  to  quiet  title  to  real  estate  in  which  they  had 
an  interest,  and  secured  the  appointment  of  a  guardian  ad  litem  for 
them  who  filed  a  formal  answer  for  the  accommodation  of  plaintiff, 
and  took  no  further  interest  in  the  cause,  and  secured  a  hearing  of 
such  cause  without  participation  therein  by  said  guardian  od  litem, 
or  any  other  person  on  behalf  of  such  infant  defendants,  contains 
facts  sufficient  to  raise  the  inference  of  fraud. 

Cotterell,  Adm.,  v.  Koon,  182, 

8.  Vacating  Judgment. — Fraud.— Special  Finding. — It  is  not  nec- 
essary that  the  special  finding;s  upon  which  a  judgment  is  based 
setting  aside  and  vacating  a  judgment  on  account  of  fraud  in  its 
procure'taaent  should  find  as  a  fact  the  existence  of  such  fraud.    Ih. 

4.  Joint  Action. — Separate  Judgment, — A  separate  judgment  may 
be  rendered  against  each  of  the  defendants  in  a  joint  action  under 
the  provisions  of  section  570,  Bums'  R.  S.  1894,  if  the  facts  found 
would  have  authorized  such  judgments  in  separate  actions  against 
such  defendants.  Hassler  v.  Hefde,  391. 

5.  Attachment  and  Oamishment. — Ir^nction. — A  judgment  ren- 
dered against  a  garnishee  defendant  by  a  justice  of  the  peace 
without  an  affidavit  being  filed  showing  grounds  of  attachment 
as  required  by  section  925,  Bums'  R.  S.  1894,  and  that  defend- 
ant, a  resident  householder  was  not  entitled  to  an  exemption  of 
his  wages  in  excess  of  $25.00,  although  erroneous,  was  not  void,* 
and  an  action  cannot  be  sustained  to  enjoin  the  collection  of  same, 
where  the  court  had  jurisdiction  of  the  parties  and  the  subject- 
matter  of  the  action.  Hart  v.  ORourke,  205. 

6.  Collateral  Attack. — Fratid. — An  attack  upon  a  judgment  on  ac- 
count of  fraud  in  its  procurement  is  not  regarded  as  a  collateral 
attack,  and  it  is  not  necessary  in  such  action  that  the  findings  of 
the  court  show  that  the  judgment  sought  to  be  vacated  disclosed  its 
invsdidity.  Cotterell,  Adm.,  v.  Koon,  182, 

7.  Collateral  Attack. — An  order  of  court  dismissing  an  action  for  the 
dissolution  of  a  partnership  on  the  application  of  plaintiff,  one  of  the 
partners,  and  appointing  a  commissioner  to  make  a  conveyance  of 
the  real  estate  belonging  to  the  partnership  in  accordance  with  an 
agreement  filed  with  such  application,  and  the  approval  of  such 
deed  cannot  be  attacked  in  a  collateral  proceeding. 

Knowlton  v.  Dolan,  79, 
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8.  Order-Book  Entries. — Partnership. — Dissolution, — ^A  decree  of  the 
court  dismissing  an  action  for  dissolution  of  partnership,  and  ap- 
pointing a  master  commissioner  to  make  a  conveyance  of  the  real 
estate  belonging  to  the  firm  to  the  plaintiff  in  such  action,  ui>on  a 
written  agreement  signed  by  the  partners,  filed  by  plaintiff  with  a 
petition  requesting  that  such  CKstion  be  dismissed,  and  an  order- 
Dook  entry  containing  the  commissioner's  deed  and  its  approval 
by  the  court  will  be  considered  as  an  entirety  so  as  to  give  effect 
to  each  order  contained  therein.  Jb. 

9.  Remittitur, — No  error  is  committed  in  permitting  a  remittitur 
by  plaintiff  of  a  part  of  the  damages  assessed  and  rendering  judg- 
ment for  the  remainder.  Tucker  v.  Hyatt,  SZi, 

JXTDICIAL  NOTIOB— It  is  the  duty  of  the  court  in  an  action  to  set 
aside  a  deed  as  in  fraud  of  creditors  to  take  judicial  notice  of  the 
fact  that  the  wife  of  defendant  is  entitled  to  one-third  of  the  real 
estate  as  against  creditors.  See  Fraudulent  Convey ancbs,  2; 
Marmon  v.  Wliitt^  445. 

JUDICIAL  SAIiBS— When  real  estate  is  subject  to  resale  for  the 

payment  of  a  balance  remaining  due  on  judgment  and  decree  on 

foreclosure  of  mortgage,  see  ExsounoN,  1,  2;  MiteheU  v.  RingU, 

16. 

The  lien  of  a  judgment  is  not  extinguished  by  reason  of  a  sale  by 

sheriff  without  appraisement.    TouTiey  v.  TouJiey^  460, 

Bents  and  JVo^Z^— Sections  765-768,  Bums'  R.  S.  1894,  only  requires 
the  rents  and  profits  of  lands  sold  at  sheriff's  sale  to  be  offered  for 
sale,  and  if  no  Did  is  received  therefor  sufficient  to  satisfy  the  judg- 
ment, interest,  ^nd  costs  the  sheriff  must  sell  the  fee  simple  of  the 
real  estate.  The  fact  that  the  rents  and  profits  of  the  real  estate 
for  seven  years  exceed  in  value  the  amount  of  the  judgment  in. 
eluding  interest  and  costs  does  not  prevent  the  sale  of  the  real 
estate  in  fee  simple.  Marmon  v.  White,  445. 

JUBY — A  suit  to  enforce  a  vendor^s  lien  is  not  triable  by  jury.    See 
Practice,  1;  Hassler  v.  Hefde,  S91, 
Misconduct  of,  in  jury  room  as  grotmd  for  new  trial,  see  New  Trial, 
7;  Hutchins  v.  State,  667, 

liANDLOBB  AND  TENANT— 

Action  for  Possession. — Special  Verdict. — A  finding  in  a  special  ver- 
dict in  an  action  by  a  lessor  against  the  lessee  for  the  possession 
of  the  leased  premises  that  lessee  was  the  owner  of  the  leased  prem- 
ises subject  to  certain  mortgages,  one  of  which  had  been  foreclosed, 
and  that  he  was  induced  by  fraud  to  enter  into  the  lease,  believing 
that  such  lease  contained  a  stipulation  that  lessee  might  redeem  the 
property  after  the  expiration  of  the  year  of  redemption  will  not 
support  a  judgment  for  defendant.  Forgy  v.  Harvey,  507. 

IiAW  OF  CASE— 

Railroads. — Injunction. — The  law  as  determined  in  a  former  appjeal 
from  the  action  of  the  court  enjoining  defendant  from  interfering 
with  plaintiff  in  the  construction  of  its  tracks  across  defendant's 
railway  tracks  will  be  held  to  be  the  law  in  a  subsequent  action 
on  a  supplemental  complaint  between  the  same  parties  to  enjoin 
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defendant  from  interfering  with  plaintiff  in  replacing  the  old  and 
worn  crossing,  with  a  more  modem  and  improved  one. 

Chicago,  etc,  B,  W,  Co,  v.  Hammond,  etc.,  B.  W.  Co,,  677' 

UENS— See  Mbchakio's  Lien— 

The  equitable  lien  of  creditors  upon  the  assets  of  a  partnership  depends 
upon  the  liens  of  the  partners  and  such  lien  may  be  waived  or 
parted  with  by  the  partners.  *  Selz,  etc,  Co,  v.  Mayer,  4^, 

When  wife  may  have  lien  on  husband's  real  estate  for  money  ex* 

ponded  in  improvements,  see  Husband  and  Wars,  5 ;  Marmon  y. 

White,  US, 

TiTFE  INSURANCE— See  Inburanoe. 

liimTATION  OF  ACTIONS— 

Mortgages, — Default  in  Payment  of  Interest. — Default  in  payment  of 
interest  will  not  start  the  running  of  the  statute  of  limitations 
ag^nst  a  note  secured  by  mortgage  containing  a  condition  empow- 
ering the  mortgagee  to  declare  the  entire  debt  due  upon  failure  to 
pay  any  installment  of  interest.  Insuran^x  Co,,  etc,  v.  Martin,  209, 

HAUCIOUS  P&OSBCrmON— 

Probable  Cause.— Special  Verdict, — ^When  a  si>ecial  verdict  is  returned 
in  an  action  for  malicious  prosecution,  the  jury  must  find  the  facts, 
and  the  court  determines  from  the  facts  found  whether  or  not  there 
was  probable  cause.  Tucker  v.  Hyatt,  SSS, 

MANDAMUS — Sufficiency  of  petition  for  writ  to  compel  a  road 
supervisor  to  repair  highway,  see  Highways,  2,  .8;  State,  exrel., 
V.  Kamman,  407. 

Action  to  require  county  officers  to  collect  railroad  tax  whidi  had 
been  voted  by  the  county,  see  Co]£PLaint,  2;  State,  ex  rel.,  v. 
Burgett,  Aud,,  94, 

Will  lie  to  compel  a  building  and  loan  association  to  expose  its  books 
to  county  assessor  that  such  officer  may  examine  same  for  the 
purpose  of  determining  whether  its  stock  has  been  listed  for  tax* 
ation.  State,  ex  rel,  v.  Beal  Estate,  etc,  Aasn,  502, 

1.  When  No  Other  Adequate  Bemedy. — It  is  not  the  rule  in  this  State 
that  a  writ  of  mandamus  is  not  proper  if  there  is  another  remedy ; 
the  rule  is  that  such  writ  is  not  proper  if  there  is  another  adequate 
remedy.  lb. 

2.  Defense. — The  fact  that  a  party  is  liable  to  indictment  and  |)un- 
ishment,  or  to  a  penalty  or  forfeiture  which  may  be  recovered  in  a 
civil  action  for  his  failure  or  refusal  to  perform  a  duty  imposed  by 
law,  does  not  constitute  any  defense  to  the  issuing  of  a  writ  of 
mandamus  to  compel  the  performance  of  such  duty. 

State,  ex  rel,,  v.  Kammxin,  407. 

8.  Judgment. — Action  to  Correct  Error. — An  action  in  mandamus 
will  not  lie  to  correct  an  error  in  a  decision  or  judgment  of  a  judi- 
cial tribunal,  where  the  court  had  jurisdiction  of  the  parties  and  of 
the  subject-matter  of  the  action,  the  only  remedy  in  such  action  is 
by  appeal.  dregg  v.  State,  ex  rel. ,  241, 

4.  Claim  for  Bepair  of  Public  Drain, — County  Auditor. — An  action 
in  mandamus  will  not  lie  against  a  county  auditor  to  compel  him 
to  issue  a  warrant  in  payment  of  a  claim  in  the  hands  of  the  county 
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surveyor  for  the  expense  of  copying  notioen  of  assessments  for  the 
repair  of  a  public  drain,  where  such  auditor  had  no  notice  of  the 
assignment  of  such  claim  to  the  surveyor  by  the  owner  thereof. 

Watkins,  Aud.,  v.  State,  ex  reL,  123. 

KABIOK  SX7PEB10&  GOUBT— Has  Jurisdiction  of  actions  to  fore- 
close mortgages  on  real  estate  in  Marion  county.  See  Courts,  1 ; 
Noerr,  Adm.,  v.  Schmidt,  2V.,  S79. 

MARKTED  WOM£K--See  Hubband  Ain>  Wife. 

Suretyship. — Estoppel. — A  husband  deeds  certain  land  to  his  wife,  but 
the  deed  is  not  recorded.  The  wife  subsequently  joins  her  husband 
in  a  mortgage  of  the  land.  The  mortgagee,  in  taking  such  se- 
curity, is  deceived  by  the  conduct  of  the  husband.  Mela,  that  the 
wife  is  estopped  to  assert,  as  against  the  mortgagee,  the  benefit  of 
the  statute  relieving  her  of  liability  upon  a  contract  of  suretyship^ 

Oalvin  v.  Britton,  Adm.,  U 

MASTER  AlfD  SEBVANT— See  Railroads;  Negligencb. 

When  employe  assumes  risk  incident  to  use  of  freight  elevator^ 

see  Elevators,  3;  SieversY.  Peters  Box,  etc.,  Co.,  64s. 

1.  Vice  Principal. — An  employe  of  a  manufacturing  company  wha 
is  ^ven  full  authority  to  buy  the  necessary  machinery  and  ma- 
terials and  construct  an  elevator  is  a  vice  principal.  lb. 

2.  Vice  PtineipaL-^Railroads. — A  superintendent  of  a  railroad  divi- 
sion having  general  charge  and  supervision  of  the  entire  business 
over  such  division  is  a  vice  principal,  and  acts  in  the  place  of  the 
master.  Louisville,  etc.,  R.  W.  Co.  v.  Heck,  Adm.,  292, 

8.  Train  Dispatcher. — Vice  Principal.—FeUow  Servant.—RaUroads. 
— A  train  dispatcher  who  controls  and  directs  the  movements  of 
trains  on  a  division  of  a  railroad  is  not  a  fellow  servant  with  train- 
men in  the  employ  of  the  railroad  company,  but  is  a  vice  principal, 
for  whose  negligence  the  company  is  liable.  lb. 

4.  Personal  Injuries. — Proximate  Cause. — Plaintiff's  intestate  was 
employed  by  defendant  railway  company  on  a  work  train  in  the 
capacity  of  fireman  on  a  pile-driver.  On  the  day  of  the  accident 
such  train  was  ordered  to  work  extra  at  certain  points  on  the  road 
from  7  a.  m.  to  6  p.  m.,  and  on  its  return  while  running  backward 
it  collided  with  an  extra  freight  train  resulting  in  the  death  of  in- 
testate. Both  trains  were  moving  under  the  orders  of  defendant, 
and  neither  train  had  notice  or  knowledge  of  the  other.  Intestate 
was  at  his  proper  place  on  the  work  train  at  the  time  of  the  collision. 
Held,  that  defendant's  negligence  was  the  proximate  cause  of  the 
death  of  intestate,  although  the  work  train  may  have  violated  a  rule 
requiring  it  to  keep  a  footman  before  and  behind  the  train  with 
danger  signals  at  certain  distances.  lb. 

5.  Personal  Injury.^ Knowledge  of  Danger. — Mines  and  Mining. — 
Inspection.— FlsLintiS  was  employed  by  defendant  in  mining  coal, 
his  business  being  to  operate  a  cutting  machine,  and  on  the  day 
of  the  accident  was  engaged  in  cutting  away  a  part  of  a  vein  of 
coal  in  a  room  preparatory  to  blasting,  and  was  injured  by  top  coal 
and  slate  falling  upon  lum  from  the  roof  of  the  room  where  he  was 
at  work.  The  mine  boss  inspected  the  room  two  days  before  the  ac- 
cident and  found  top  coal  adhering  to  the  roof  of  the  room,  which 
he  ordered  taken  do\vn.  He  again  visited  the  room  on  the  morn- 
ing of  the  accident  and  saw  that  a  part  of  the  top  coal  had  not 
been  removed.    Plaintiff  and  his  assistant,  both  experienced  miners. 
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brought  the  catting  machine  in  the  room,  and,  noticing  that  the 
top  coal  had  not  been  taken  down,  they  sotmded  same,  and,  finding 
*  it  firm,  began  to  cut  the  side  of  the  room,  and  after  the j  had  been 
at  work  an  hour  and  a  half  the  top  coal  fell,  injuring  plaintiff. 
Held,  that  plaintiff  had  an  opportunity  equal  with  that  of  defend- 
ant in  ascertaining  the  danger,  and  that  ne  could  not  recover  for 
such  injury.  Island  Coal  Co,  v.  Oreenwood,  476, 

MECHANIC'S  lilEK— 

Foredoaure, — Junior  Mortgage — Failure  to  Make  Junior  Mortgagee 
a  Party. — The  foreclosure  of  a  mechanic's  lien,  without  manng  a 
jimior  mortgagee  a  party,  does  not  affect  the  rights  of  such  mort- 
gagee, and  where  the  rear  given  by  statute  for  the  foreclosure  of 
such  mechanic's  lien  nas  ei^ired  without  a  foreclosure  thereof 
against  the  mortgagee,  the  hen  and  the  judgment  based  thereon 
are,  as  to  such  mortgage,  absolutely  void. 

Deming-Colbom,  etc.,  Co.  v.  Union,  etc,  Aean.  463. 

mSTAKS— When  equity  cannot  reform,  see  Contbaots  1 ;  Zom 

Brewing  Co.  v.  Malott  371. 

A  mistake  in  the  description  of  real  estate  in  a  commissioner's  deed 

and  in  the  order  book  entry  thereof  may  be  corrected  by  motion. 

See  PLSADiNa,  7;  Knowlton  v.  Dolan  79. 

X0BTQAOE8 — The  failure  to  make  a  junior  mortgagee  a  party,  in 
the  foreclosure  of  a  mecdianic's  lien  renders  the  judgment  void  as 
against  such  mortgagee.  See  Meohanio's  Lden  ;  Deming-CoWom, 
etc.,  Co.  V.  Union^  etc.,  Aesn.,  463, 

When  real  estate  is  subject  to  resale  for  the  paymant  of  a  balance 
remaining  due  on  judgment  and  decree  on  foreclosure  of  mort- 
gage, see  Execution  1,  2;  Mitchell  v.  Ringle,  16. 
^  Mortgage  clause  in  policy  of  insurance,  see  Insxtrancb  8;  Insurance 
Co.,  etc.,  V.  Martin,  £09.  ^ 

The  value  of  rents  of  real  estate  sold  on  foreclosure  of  mortgage 
during  year  of  redemtion,  must  be  given  in  and  appraised  as  other 
property  by  party  claiming  householder's  exemption.    See  Ex- 
emptions; World  Building,  etc.,  Co.  v.  Marlin,  630. 

1.  Foredoeurc^Renta  During  Year  of  Bedemption.-^Vpon  a  Judg- 
ment and  a  decree  of  foreclosure  certain  mortgaged  real  estate  was 
sold  to  the  mortgagee  for  the  full  amount  of  the  judgment,  inter- 
est, and  costs.  Afterwards,  on  uiplication  of  the  mortgagee,  and 
upon  default  of  the  judgment  debtor,  a  receiver  was  appointed  to 
tike  charge  of  the  rents  and  profits  during  the  year  for  redemption 
The  real  estate  was  not  redeemed,  and,  upon  report  of  receiver  be- 
ing filed  showing  amount  of  rents  received,  the  judgment  debtor 
filed  a  motion  asking  that  the  rents  collected  by  the  receiver  be 
paid  to  him.  Held,  tnat  the  judgment  debtor  was  entitled  to  the 
rents.  Jb 

2.  Foredoaure. — Receiver  to  Take  Charge  of  Benta  and  ProfUa.-^ 
Where  mortgaged  premises  are  sold  for  a  sum  sufficient  to  pay  the 
judgment  and  decree  on  foreclosure,  no  receiver  should  be  appoint- 
ed to  take  charge  of  the  rents  and  profits.  lb. 

Vol.  151—47 
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8.  Assignment  of  Mortgaged  Property  for  Benefit  of  Creditors,— Fore- 
closure.— Condition  Precedent, — Where  in  an  action  to  foreclose 
a  chattel  mortgage  on  property  which  had  been  assigned  for  the* 
benefit  of  creditors  the  plaintiff  was  required  to  repay  to  assignee 
a  x>ayment  made  b^  him  on  the  debt  from  the  general  assets  of  the 
estate  as  a  condition  precedent  to  the  foreclosure  of  the  mortgage, 

.  plaintiff  was  entitled  to  a  personal  judgment  against  mori^&f^oT 
for  the  balance  on  the  debt  without  complying  with  such  require- 
ment. M,  Burnley  Co.  v.  Moore^  Assignee^  24, 

4.  Assignment  of  Mortgaged  Property  for  Benefit  of  Creditors. — 
Foreclosure. — ^Where  property  covered  by  a  chattel  mortgage  was 
assi^ed  to  a  trustee  for  the  benefit  of  creditors,  and  the  trustee 
having  no  knowledge  of  the  existence  of  such  mortgage  paid  to 
mortgagee  a  part  of  the  amount  duo  thereon  out  of  the  general 
assets  in  his  hands,  in  order  to  maintain  an  action  to  foreclose  such 
mortgage  the  mortgagee  will  be  required  to  repay  the  amount  paid 
to  him  by  the  trustee.  Jb, 

5.  Married  Women. — Husband  and  Wife, — A  decree  forecloedng  a 
mortgage  executed  by  a  married  woman  on  her  separate  real  estate 
and  rendering  judgment  for  the  full  amount  thereof  is  erroneous 
where  it  was  shown  by  the  evidence  that  a  large  portion  of  the 
debt  secured  by  the  mortgage  was  the  debt  of  the  nusband. 

Pritchett  t.  McOaughey,  638, 

KOTIONS — The  rulings  of  the  trial  court  in  denying  motions  to 
strike  out  parts  of  pleading,  to  postpone  trial,  for  a  jury  trial,  and 
for  change  of  venue,  will  not  be  reviewed  on  appeal,  where  such 
motions  were  not  brought  into  the  record  by  bill  of  exoeption& 
See  Appeal  and  Error,  81;  Oalvin  v.  Brittov^  Adm.,  1, 

KUNICIPAIi  COBPORATIONS— See  Cities;  Towns. 

1.  Streets,  —  Obstruction,  —  Damages. —  A  dty  is  not  liable  for  dam- 
ages resulting  from  the  negligence  of  a  contractor  who  in  supplying 
such  city  with  luipber  had  piled  same  in  the  street,  where  we  city 
had  no  notice  of  such  negligent  act,  either  express  or  implied. 

City  of  EvansviUe  v.  Senhenn,  42, 

2.  Streets. —  Obstructions, —  Builder's  Material. —  Damages, —  A  dtv 
is  not  liable  in  damages  for  injuries  resulting  from  the  negli- 
gent acts  of  a  builder  in  placing  lumber  in  the  street,  unless  it  had 
notice,  express  or  implied,  that  the  lumber  had  been  placed  in  the 
street  and  that  it  was  in  a  dangerous  condition.  lb, 

8.  Indebtedness.  —  Limitation.  —  Constitutional  Law.  —  A  contract 
entered  into  for  the  construction  of  a  schoolhouse  is  not  rendered 
void  as  an  entirety  by  reason  of  the  indebtedness  incurred  in  the 
construction  thereof  exceeding  the  constitutional  limitation,  and 
the  bond  given  by  the  contractors  for  the  performance  of  the  bmld- 
in^  contract  is  not  rendered  void  by  reason  of  the  fact  that  the 
bmlding  contract  created  a  debt  in  excess  of  two  per  cent,  of  the 
assessed  value  of  the  taxable  property  of  the  municipal  corporation. 

School  Town^  etc.,  v.  Hess,  S29, 

NEGLIGENCE— See  CoNTEiBUTORTNEQLiaENOB;  Railroads;  Mas- 
ter AND  Servant. 
The  negligence  of  the  parents  cannot  be  imputed  to  the  childin  an 
action  by  the  child  for  damages  on  account  of  personal  injuries. 
See  Parent  and  Child;  City  of  Evansville  v.  Senhennj  4s, 
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Only  ordinary  care  is  required  of  employer  in  the  operation  of  a 
freight  elevator  used  to  carry  employes  to  and  from  their  work. 
See  Eleyatobs,  2;  Sievera  v.  Peters  Box,  etc.,  Co.,  64S. 

1.  Railroads. — J™irc«.— Plaintiffs  will  not  be  held  guilty  of  such  neg- 
ligence as  to  prevent  a  recovery  against  a  railroad  company  for 
the  value  of  a  warehouse  and  contents  destroyed  by  fire  originat- 
ing from  sparks  escaping  from  defendant's  locomotive  because  it 
was  shown  that  one  of  the  plaintiffs  a  short  time  before  the  fire  saw 
the  engine  passing  the  warehouse,  throwing  many  sparks,  and  did 
not  examine  the  building,  where  it  was  shown  that  plaintiffs  used  all 
available  means  to  put  out  the  fire  and  save  their  property  as  soon  as 
they  discovered  it.        Cleveland,  etc.,  R.  W.  Co.  v.  Scantland,  488, 

2.  Constructing  Building  Near  Railroad  Track.  —  Constructing  a 
building  adjoining  a  railroad  right  of  way,  and  storing  lumber 
therein  to  dry,  will  not  amount  to  such  negligence  as  to  preclude  a 
recovery  against  the  railroad  company  for  the  destruction  of  same 
by  fire  originating  from  sparks  escaping  from  its  locomotives.     lb, 

8.  Evidence  of  Subsequent  Repairs. — Evidence  of  repairs  made  after 
an  injury  has  been  sustained  is  not  admissible  to  ^ow  antecedent 
negligence.  Sievers  v.  Peters  Box,  etc.,  Co.,  64£. 

NEW  THTATi — The  ruling  on  a  motion  for  a  new  trial  in  a  criminal 
case  is  no  part  of  the  trial  of  accused.  See  Criminal  Law,  7; 
lAllard  v.  State,  SS2, 
Where  an  appellant  claims  any  right  different  from  the  rights  of  a 
co-appellant  he  should  file  a  separate  motion  for  a  new  trial,  and 
a  separate  assignment  of  errors.  See  Appeal  and  Error,  12; 
Su^eeney  Co.  v.  Fry,  178. 
When  proper  to  assign  cause  for  new  trial  on  answers  to  interroga- 
tories, see  Interrogatoribs  to  Jury,  8;  Sievers  v.  Peters  Box, 
etc.,  Co.,  642. 

1.  Motion. — Evidence. — A  motion  for  a  new  trial  for  the  reason 
that  "the  court  erred  in  allowing  James  D.  Saunders  to  tes- 
tify about  a  paper  on  American  vitrified  brick  pavements"  is  too 
general  to  raise  smy  question  thereon  in  an  action  to  set  aside  a 
contract  entered  into  oy  a  city  for  paving  work,  where  such  witness 
testified  that  he  and  other  members  of  the  board  obtained  informa- 
tion as  to  the  (quality  of  certain  bricks  to  be  used  from  statements 
they  had  read  in  a  certain  paper  taken  by  the  board. 

Maier  v.  Board,  etc.,  197. 

2.  Motion. — Evidence. — A  specification  in  a  motion  for  a  new  trial 
based  upon  the  action  of  the  court  in  striking  out  a  portion  of 
the  testimony  must  specify  with  certainty  the  testimony  stricken 

.  out.  lb. 

8.  Joint  Assignment  of  Causes  For. — ^When  two  or  more  rulings 
are  assigned  jointly  as  a  cause  for  a  new  trial,  to  render  the  same 
available  as  a  cause  for  a  new  trial,  both  of  such  rulings  must  be 
erroneous.  Sievers  v.  Peters  Box,  etc.,  Co.,  64^. 

4.  Joint  Action. — Separate  Judgments. — A  new  trial  should  not  be 
granted  for  the  reason  that  the  court  rendered  separate  judgments 
against  two  defendants  in  a  joint  action,  where  it  is  evident  from 
the  facts  found  tliat  actions  brought  severally  against  each  of  the 
defendants  would  result  in  the  same  recovery  against  each  of  them. 

Uassler  v.  Hefele,  391, 


740  INDEX. 

NEW  TBIAIr— Continned. 

5.  Newly  Discovered  Evidence. — Confidential  Communications. — At- 
torney and  Client. — Newly  discoTered  evidence  consisting  of  a 
communication  made  by  a  client  to  his  attorney  is  not  ground  for  a 
new  trial  Hutchins  v.  State^  667. 

6.  Newly  Discovered  Evidence. — Impeachment  of  Witness. — Newly 
discovered  evidence  going  merely  to  contradict  and  impcMEKsh  a  wit- 
ness who  testified  against  defendant  is  not  sufficient  to  justify  the 
couft  in  granting  defendant  a  new  triaL  lb. 

7.  Misconduct  of  Jury. — An  affidavit  for  a  new  trial  made  by  de- 
fendant's attorney  on  information  and  belief  of  the  misconduct 
of  the  jury  while  m  the  jury  room  deliberating  upon  their  verdict 
without  stating  the  source  of  his  knowledge  of  suc^  misconduct  is 
insufficient.  lb. 

8.  Mortgages. — Foreclosure. —  Counterclaim. — A  motion  for  a  new 
trial  in  an  action  to  foreclose  a  mortgage  wasproperly  overruled, 
where  such  motion  was  based  upon  the  insufficiency  of  the  evi- 
dence to  support  the  finding  of  the  court  upon  a  counterclaim, 
if  the  finding  of  the  court  upon  the  issues  joined  on  the  complaint 
was  correct  In  such  case  the  motion  should  ask  for  a  new  trial  of 
the  issues  joined  on  the  counterclaim.    Noerr,  Adm. ,  v.  Schmidt  679. 

9.  As  of  Right. — Trespass. — In  an  action  seeking  to  recover  dam- 
ages for  an  alleged  trespass  to  real  estate,  and  to  enjoin  the 
threatened  continuation  of  the  same,  the  losing  party  is  not  entitled 
to  a  new  trial  as  of  right,  as  the  title  to  the  r^  estate  only  comes 
in  question  collaterally,  and  as  a  mere  incident  to  such  action. 

Atkinson  v.  Williams,  J^l. 
NT7ISANCE— 

Municipal  Corporations. — City  Ordinance. — Keeping  and  feeding  500 
chickens  from  Saturday  until  the  following  Monday  by  a  dealer 
for  the  purpose  of  shipping  same  does  not  amount  to  a  violation  of 
a  city  ordinance  makmg  it  unlawful  to  keep  for  the  purpose  of 
feeding  for  market  any  number  of  chickens  ezceedingfiUy. 

Long  V.  City  ofForUand,  44S. 

OFFIGEBB — As  to  power  of  legislature  to  extend  the  terms  of  judges 

of  Appellate  Court,  see  Appellate  Ck)UBT,  3,  8,  4;  State,  ex  rel., 

V.  Mount,  679. 

1.  County  Trea^urer.^Term  of  Cfflce.-^Constitutional  Law.—The 
act  of  March  8,  1897  (Acts  1897,  p.  288),  providing  that  the  ''term 
of  county  treasurer  shall  begin  on  the  nrst  day  of  January  next 
following  the  term  of  the  present  incumbent"  is  not  invalid  as 
extending  the  term  of  the  incumbent  thereof  beyond  the  length  of 
time  prescribed  by  section  2,  article  0  of  the  constitution,  as  such 
act  adds  nothing  to  the  term  of  the  incumbent,  but  simply  postpones 
and  fixes  the  time  when  his  successor's  term  of  office  shall  begin. 

Scott  V.  State,  ex  rel.,  566. 

•  2.  County  Treasurer. —  Term  of  Office. —  Vacancy.— Constitutumcd 
Xatr.— Where  by  the  act  of  March  8,  1897  (Acts  1897,  p.  288),  fixing 
the  terms  of  county  treasurers  the  time  when  the  treasurer  elect 
takes  office  is  postponed  three  months  beyond  the  termination  of 
the  term  of  the  incumbent,  the  office  does  not  thereby  become 
vacant,  altiiough  there  is  no  provision  made  in  the  act  as  to  who 
shall  fill  the  office  during  such  interval,  as  such  incumbent  is 
entitled  to  hold  the  office  under  the  provisions  of  section  8,  article 
16  of  the  constitution,  "until  his  successor  shall  have  been  elected 
and  qualified."  lb. 
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8.  County  Treasurer.— Term  of  Office. — Vacancy.— Where  the  term 
of  office  of  a  county  treasurer  ended  in  September,  and  the  act  of 
March  8,  1897  {Acts  1897,  p.  288),  fixing  the  commencement  of 
the  term  of  office  of  county  treasurers  January  1,  was  in  force  at 
the  time  his  successor  qualified,  such  successor  could  not  qualify  to 
enter  upon  anj  other  term  than  the  one  commencing  on  the  day 
fixed  therefor  in  said  act,  and  he  was  not  elected  and  qualified  to 
enter  upon  the  duties  of  the  office  at  the  expiration  of  the  two 
years'  term  of  the  incumbent  thereof.  lb. 

OVSBBTJIiED  OASEB— Lafayette,  etc.,  R.  R.  Co.  v.  Huffman,  28 
Ind.  287,  and  Hathaway  v.  Toledo,  etc.,  R,  W.  Co.,  46  Ind.  25. 
overruled  in  part.  City  of  EvansviUe  v.  Senhenn,  4£. 

PABEKT  AND  OHHJ) — ^When  no  presumption  of  undue  influence 

on  part  of  child  in  procuring  deed  from  aged  parent,  see  Deeds, 

4;  Slayback  v.  Witt,  S76. 

Damages. — Actionby  Child. — Contributory  Negligence  of  Parents  Not 
Imputable  to  Child. — The  negligence  of  the  parents  of  an  infant  of 
such  tender  years  as  incapacitates  it  to  exercise  due  care  cannot 
be  im])uted  to  the  child  as  contributory  negligence  of  the  child,  in 
an  action  by  the  child  for  damages  caused  by  the  negligence  of  de- 
fendant. City  of  EvansviUe  v.  Senhenn,  4£. 


Mandamus.  —  Building  and  Loan  Association.  —  TaoBation.  —  The 
officers  of  a  building  and  loan  association  having  the  custody  of  its 
books  and  papers  are  proper  parties  in  an  action  in  mandamus  to 
compel  the  association  to  permit  the  county  assessor  to  examine  its 
books  for  the  purpose  of  aetermining  whether  any  of  the  stock  of 
such  association  has  been  omitted  from  taxation. 

State,  ex  rel.,  v.  Real  Estate  Building,  etc.,  Assn.,  60$, 

PA&TITION<~Evidence  admissible  to  prove  advancements,  in  a  suit 

between  heirs,  see  Evidence,  8;  Heady  v.  Brown,  75, 

Appellate  Court  has  no  jurisdiction  of  proceedings  in  partition.  See 

Appellate  Ck)URT,  1;  lb. 


1.  Dissolution.^Assignment  of  Interest  of  One  Partner. —  Cofwid- 
eratton.— Where  a  partnership  was  dissolved  and  one  member  as- 
signed his  interest  therein  to  the  other  members  who  composed 
another  firm,  an  agreement  on  the  part  of  such  members  to  pay  the 
debts  of  the  dissolved  firm  and  to  cancel  an  indebtedness  due  from 
such  retiring  member  constituted  a  sufficient  consideration  to  sup- 
port the  assignment.  Selz,  etc.,  Co.  v.  Mayer  422. 

2.  Creditors. — Equitable  Lien. — The  equitable  lien  of  creditors  upon 
the  assets  of  a  partnership  depends  upon  the  liens  of  the  partners, 
and  such  lien  may  be  waived  or  parted  with  by  the  partnera        lb. 

8.  Creditors. — Equitable  Lien. — A  sale  by  a  partner  of  his  interest  in 
the  partnership  property,  in  the  absence  of  fraud,  is  a  waiver  of  his 
lien  on  the  partnership  assets,  and  thereafter  the  creditors  of  the 
firm  cannot  avail  themselves  of  the  lien  for  the  satisfaction  of  their 
debts  against  the  partnership  assets.  lb. 


Secured  and  Unsecured   Clnimn.  —  Application. — Where  money  is 
received  by  a  creiiitor  without  any  airections  as  to  how  it  shall  be 
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applied,  the  creditor  may  apply  the  same  to  the  payment  of  an  un- 
secured indebtedness  insteswci  of  a  secnred  indebtedness. 

Sweeney  Co,  t.  Fry^  178. 


Affidavit  for  Continuance. — Joint  Indictment. — ^Where  two  persons 
join  in  an  affidavit  for  a  continuance,  signing  the  affidavit  together, 
being  sworn  together,  and  one  certificate  of  oath  being  attached, 
such  persons  may  be  indicted  jointly.       State  v.  Winstandley,  316, 

PHYSICAL  EXAMINATION— In  an  action  for  damages  for  per- 
sonal injuries  resulting  in  the  alleged  dislocation  of  plaintifF*8 
kidney  thereby  producing  a  certain  condition  of  the  urine,  the 
plaintiff  may  be  required  to  produce  in  court  specimens  of  his 
urine.  See  Evidence,  16;  Clevdandy  etc,  R.  W,  Co,  v.  HvdcUe^ 
ton,  640, 

PliEADINGh— See  Ck)MPLAiNT;  Demurrer;  Cross-Complaint. 

A  statement  in  a  note  that  it  is  given  for  unpaid  premium  will 
overcome  a  contrary  averment  in  the  pleadings  in  an  action  on 
such  note.  See  Insxtranoe,  2;  Forbes  v.  Union  Central  Life  Ina, 
Co.,  89. 

In  a  proceeding  to  sell  real  estate  to  pay  debts  of  a  decedent  the 

court  may  consider  a  cross-oomplaint  setting  up  reasons  why  the 

interest  of  a  certain  heir  should  be  sold  first.    See  Decedents' 

Estates,  1;  CkUvin  v.  Britton„  Adm.,  1. 

No  more  certainty  is  required  in  criminal  than  in  civil  pleading. 
See  Criminal  Law,  1 ;  Lane  v.  State,  611, 

Issues  raised  before  the  board  of  commisdoners  in  a  proceeding  for 
the  incorporation  of  a  town  are  amendable  on  appeal  to  the  circuit 
court.  Jaarris  v.  MiUege,  70. 

1.  Compiaint— Joint  Action. — Candidates  for  Office. — Judges. — Ap- 
peUate  Court. — The  nominees  for  the  office  of  appellate  judges  have 
such  a  common  interest  in  the  result  of  an  action  for  a  writ  of  man- 
date requiring  the  state  board  of  election  oommissioners  to  place 
their  names  on  the  official  ballot  as  to  sustain  a  joint  action. 

State,  ex  rel,,  v.  Mount,  679, 

3.  Demurrer. — Reply. — A  demurrer  to  a  reply  "for  the  reason  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  reply  herein*' 
is  not  in  compliance  with  the  statute;  the  demurrer  should  be  on 
the  ground  ttiat  the  facts  stated  in  the  reply  are  not  sufficient  to 
avoid  the  answer.  Pritchett  v.  McOaughey,  688, 

8.  Building  and  Loan  Association. —  Foreclosure  of  Mortgage. — 
Answer. — Usury, — An  answer  to  a  complaint  in  foreclosure  of  a 
mortgage  given  to  a  building  and  loan  association  which  alleges 
that  by  the  terms  of  the  note  and  mortgage  a  greater  rate  of  inter- 
est was  contracted  for  than  allowed  by  law;  that  the  portion  thereof 
called  premium  was  not  to  be  paid  for  a  preference  in  procuring 
said  loan;  that  defendant  had  paid $55.60  in  excess  of  the  le^al  rate; 
and  asking  that  this  amount  be  recouped  against  any  sum  found 
due  plaintiff  does  not  state  facts  sufficient  to  show  payment  by 
defendant  of  any  usurious  interest. 

Indiana,  etc.,  Assn.  v.  Cratdey,  4 18. 

4.  Building  and  Loan  Association.— Foreclosure  of  Mortgage. — 
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Answer. — Counterclaim, — A  pleading  in  defense  of  an  action  to 
foreclose  a  building  and  loan  mortgage  which  admits  the  execution 
of  the  mortgage  and  the  delinquency  of  defendant  in  his  payments 
thereon  and  alleges  that  defendant  has  paid  a  certain  amount  upon 
the  stock  borrowed  on,  that  he  is  entitled  to  have  the  stock  canceled 
and  the  proceeds  thereof  including  six  per  cent,  interest  thereon 
applied  as  a  credit  on  his  loan  is  not  good  either  as  an  answer  or 
counterclaim.  Ih. 

5.  Answer. —  Counterclaim, —  A  pleading  cannot  perform  the  office 
both  of  answer  and  coimterclaim.  lb, 

6.  Counterclaim, — A  counterclaim  is  not  a  defense  to  a  plaintiff's  ac- 
tion, but  is  a  cross-action  b^  the  defendant,  and  it  must  state  facts 
sufficient  in  law  to  constitute  a  cause  of  action,  or  it  will  be  held 
bad  on  demurrer.  lb. 

7.  Correction  of  Record, — A  mistake  in  the  description  of  real  es- 
tate in  a  commissioner's  deed  and.  in  the  order-book  entry  thereof 
may  be  corrected  by  motion,  and  a  complaint  to  correct  the  same 
will  be  regarded  as  a  motion.  Knowlton  y.  Dolan,  79, 

8.  Correction  of  Record.^ A.  motion  to  correct  an  order-book  entry 
cannot  be  tested  by  demurrer  or  by  assignment  of  error  based  upon 
the  insufficiency  of  facts  alleged;  errors  in  the  rulings  on  such 
motion  are  harmless  where  a  correct  result  is  reached.  lb, 

PRACTICE — A  motion  to  strike  out  the  evidence  of  a  witness  for 

reasons  different  from  those  interposed  when  the  evidence  was 

introduced  is  properly  overruled.    See  Evidbnob,  10;  Lane  y. 

State,  611, 

Where  defendant's  answer  was  held  good  on  demurrer,  she  cannot 
urge  on  appeal  that  the  court  erred  in  not  carrying  demurrer  back 
to  complaint.  See  Appeal  and  Ebbor,  86;  Pritchett  v.  Mc- 
Oaughey,  638, 

In  order  to  present  any  question  as  to  the  conclusions  of  law  made 
in  an  agreed  case  proper  exceptions  must  be  made  to  such  con- 
clusions.   See  Appeal  and  Error,  80;  Oeisen  v.  Reder,  629, 

Sufficiency  of  pleading  to  institute  proceedings  for  indirect  con- 
tempt of  court,  see  Contempt,  2,  8;  Saunderson  v.  State,  650; 
Snyder  v.  State,  653. 

When  correct  final  judgment  not  reversed  because  of  erroneous 
order  previously  made,  see  Appeal  and  Error,  87;  World  Build- 
ing, etc,  Co.  V.  Marlin,  630. 

Errors  in  rulings  on  a  motion  to  correct  a  record  are  harmless 
where  a  correct  result  was  reached.  See  PLBADma,  8 ;  Knowlton 
V.  Dolan,  79, 

1.  Action  to  Enforce  Vendor* s  Lien, — ^A  suit  to  enforce  the  equitable 
lien  of  a  vendor  on  sale  of  real  estate  is  of  exclusive  equitable  cog- 
nizance, and  is  not  triable  by  jury.  Horsier  v.  Hefele,  391, 

2.  Witness. — Leading  Question. — That  a  question  to  a  witness  to 
some  extent  suggests  the  answer  desired  is  not  a  reversible  error. 

Lillard  v.  State,  322, 

8.  Objections  to  Evidence  Must  be  Specific. — Appeal. — Objections  to 
the  introduction  of  evidence,  to  be  available  on  appeal,  must  be 
specific.  Siet}ers  v.  Peters  Box,  etc. ,  Co. ,  642, 
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Obstruction, — In  an  action  to  enjoin  defendant  from  obstructing  a 
private  way  over  defendant's  land  obtained  by  plaintiff  under  an 
oral  contract,  an  allegation  *'tbat  plaintiff  entered  into  an  agree- 
ment with  defendant  by  the  terms  of  which  he  granted  to  her  a 
perpetual  roadway,  for  considerations  paid  and  value  parted  with, 
said  consideration  being  the  use  of,  and  the  right  in  certain  lands  of 
the  plaintiff  by  the  defendant  as  a  roadway,"  etc.,  is  sufficient  to 
show  that  plaintiff  performed  her  part  of  the  ag^reement. 

NcMe  V.  Sherman,  673, 

PB0SECT7TING .  ATTOBNET— Defense  by  in  action  for  divorce, 

see  Appeal  and  Error,  29;  State  v.  Friedley,  40j^. 

Divorce. — A  motion  for  a  new  trial  and  a  tender  of  a  bill  of  excep- 
tions in  a  divorce  proceeding  by  a  prosecutinf  attorney  were  en- 
titled to  no  recognition  by  the  court  where  such  prosecuting  attor- 
ney was  admitted  to  defend,  and  upon  a  hearing  of  the  evidence 
was  discontinued  as  a  representative  of  the  State  in  such  cause  be- 
fore tendering  such  motion  ahd  bill  of  exceptions.  lb. 

QUIBTINO  TITLE— Improper  proof  as  to  unrecorded  and  lost  deed, 
see  Evidence,  4;  Stames  v.  Allen,  108. 
Acquisition  of  title  by  twenty  years'  adverse  possession  not  depend- 
ent upon  previous  good  faith  claim  of  title.     See  Adverse  Pos- 
session, 1;  Jtfoore  v.  Hinkle,  343, 

BAILBOADS— See  Master  and  Servant. 

Action  to  require  county  officers  to  collect  tax  voted  xfalroad,  see 
Complaint,  2;  State,  ex  rel.,  v.  Burgett,  Aud.,  94. 

When  plaintiff  will  not  be  held  guilty  of  such  negligence  as  to  pre- 
vent a  recovery  in  an  action  for  property  destroyed  by  fire  escap- 
ing from  railroad  right  of  way,  see  Negligence,  1,  2;  Cleveiand, 
etc.,  R.  W.  Co.  V.  Scantland,  488. 

The  law  as  determined  in  an  action  to  enjoin  defendant  from  inter- 
fering with  plaintiff  in  constructing  a  crossing  over  defendant's 
railway  tracks  will  be  held  to  be  the  law  in  a  subsequent  action 
between  the  same  parties  to  enjoin  defendant  from  preventing 
plaintiff  replacing  such  crossing  with  a  more  modern  one.  See 
Law  op  Case;  Chicago,  etc.,  R.  W.  Co.  v.  Hammond,  etc,,  R,  W, 
Co.,  577. 

1.  County  Aid. — County  Commiasiofiers. — Jurisdiction. — The  board 
of  county  commissioners  has  jurisdiction  of  the  question  relative  to 
the  cancelation  of  aid  voted  a  railroad  for  the  construction  of  the 
road  through  the  county,  and  any  final  order  or  judgment  ren- 
dered  thereon  by  said  boiard  is  final  unless  appealed  from. 

State,  ex  rel.,  v.  Burgett,  Aud.,  94. 

2.  County  Aid. — County  Commissioners. — Appeal.— An  appeal  from 
a  decision  of  the  county  commissioners  canceling  an  order  grant- 
ing aid  to  a  railroad  company  vacates  such  decision,  and  renders  it 
of  no  effect;  but  if  such  appeal  is  dismissed  for  any  cause  the 
decision  of  the  board  again  becomes  effective,  the  same  as  if  no  ap- 
peal had  been  taken.  To. 

3.  County  Aid. — County  Commissioners. — Appeal. — An  order  of  the 
circuit  court  in  an  appeal  from  the  board  of  county  commisdonere 
xjancelin^  a  tax  levy  voted  in  aid  of  a  railroad  company  requiring 


INDEX.  746 

KAILB0AD8  —Continued. 

such  board  to  enter  upon  its  record  an  order  to  collect  the  tax  is  bind- 
ing upon  such  board  as  a  judicial  body,  and  such  board  is  required  to 
make  and  entensuch  order  and  judgment  as  directed,  the  same  as 
a  circuit  court  is  required  to  perform  and  execute  the  mandates 
of  the  Supreme  Court  made  in  a  case  appealed  from  such  court.    lb. 

4.  Highways. — Street  and  Railroad  Crossings.  —  County  Commis- 
simiers. — An  order  by  the  board  of  county  commissioners  requii^ 
ing  a  railroad  company  to  maintain  a  flagman  at  a  railroad  and 
street  crossing,  made  in  pursuance  of  section  5174,  Bums'  R.  S.  1894, 
providing  that  the  boani  of  commissioners  may  require  railroads 
to  place  a  flagman  at  certain  railroad  and  public  highway  cross- 
ings, is  invalid,  as  it  was  not  intended  by  such  statute  to  confer  upon 
county  commissioners  any  power  or  authority  over  streets  of  incor- 
porated towns.  State  v.  Chicago,  etc.,  B,  W.  Co.,  474. 

6.  Contributory  Negligenee  of  Child  on  Tra^ik. — Conflict  of  General 
Verdict  with  Answers  to  Interrogatories. — Special  findings,  by  wa^ 
of  ainswers  to  interrogatories  propounded  to  the  jury,  that  plaintiff, 
a  boy  seven  and  one-half  jears  old,  went  to  sleep  upon  a  railroad 
track  at  a  hig^hway  crossmg;  that  plaintiff  was  a  cnild  of  usual 
and  ordinary  intelligence  and  physical  strength  and  activity  for 
his  age;  that  he  knew  that  trains  were  run  on  such  track,  and  that 
if  he  remained  njyon  the  track  he  was  liable  to  be  run  over  and  in- 
jured, show  contributory  negUgenoe  so  conclusively  that  the  special 
findings  will  prevail  over  a  general  verdict  for  plaintiff. 

Krenzer,  etc.,  v.  Pittsburg,  etc,  B.  W,  Co.,  687, 

^.  Wilful  Injury — Where  an  engineer  in  charge  of  a  train  acted 
upon  the  presumption  that  a  person  walking  upon  a  trestle  in  front 
of  the  train  oould  and  wouid  get  to  a  pomt  of  safety  before  the 
approach  of  the  train,  and  so  acted  until  it  became  too  late  by  the 
use  of  the  means  within  his  control  to  avoid  running  upon  him, 
such  reUanoe  cannot  be  considered  wilfulness. 

Ullrich,  Aim.,  v.  Cleveland,  etc,  R.  W,  Co.,  S68. 

7.  Rules. — Orders. — Where  an  extra  freight  train  sent  out  imder 
written  orders  of  the  superintendent  was  about  to  pass  over  a  por- 
tion of  the  division  occupied  by  a  work  train,  without  notice  of 
fluch  work  train,  a  verbal  notice  given  by  a  telegraph  operator  that 
such  work  train  was  out  under  fiag  and  that  its  orders  did  not  con- 
cern the  freight  train,  did  not  amount  to  a  modification  of  the 
written  orders  given.  Louisville,  etc,  R.  W,  Co.  v.  Heck,  29S, 

BEAIi  ACTIONS— See  Advsbsb  Possbssion— A  complaint  in  an  ac- 
tion to  set  aside  conveyance  of  real  estate  must  show  offer  to  re- 
turn purchase-money  paid.  See  Complaint,  1 ;  Srader  v.  Srader, 
Adm„  339, 

BECEIVEBS — In  an  appeal  from  a  ju4gnient  appointing  a  receiver 
of  a  corporation  a  stockholder  and  general  manager  is  not  a  proper 
party.  See  Appeal  and  Error,  6;  McFarland  v.  Pierce,  546, 
When  the  finding  of  trial  court  upholding  receiver's  report  will  not 
be  reviewed  on  appeal,  see  Appeal  and  Error,  82;  Winstandley 
V.  Bedford,  etc.,  Co.,  6S4. 
Exceptions  to  a  receiver's  report  cannot  be  considered  on  appeal 
where  such  report  is  not  properly  in  the  record.  See  Appeal  and 
Error,  28;  Chicago,  etc.,  R.  W.  Co.  v.  Cason,  3£9. 

1.    Payment  of  raa?e«.— Section  6436,  Homer's  R.  S.  1897,   was  in- 
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tended  as  a  short  and  simple  method  of  enforcing  the  payment  of 
taxes  on  property  in  ciLstodia  legis,  and  where  such  property  had 
been  sold  by  order  of  court  subject  to  all  liens  it  would  be  a  very 
rigid  construction  against  the  officer  to  require  him  to  bear  the 
penalty.  Stoner,  2V.,  v.  Bitters,  Eec,  575. 

2.  Foreign  Corporation. —  Appointment  of  Local  Receiver.— BuUd- 
ing  and  Loan  Associations.  —  The  available  legal  authority  of  a 
receiver  is  co-ertensive  only  with  the  jurisdiction  of  the  court 
by  which  he  was  appointed  when  the  right  of  precedence  or  priority 
of  creditors  is  assertidd  in  respect  to  property  or  funds  of  a  nonresi- 
dent debtor  which  the  receiver  has  not  yet  reduced  to  possession ; 
and  the  question  of  the  appointment  of  a  local  receiver,  on  the 
petition  of  a  creditor,  to  take  charge  of  proper^  in  this  State,  is 
for  the  determination  of  the  trial  court  in  which  such  petition  is 
filed.  Security,  etc,  Asstl  v.  Moore,  174, 

BEHK  A  TiTNQ — ^Will  not  be  granted  to  permit  a  hearing  on  a  ques- 
tion which  might  have  been  raised  in  the  original  hearing.  See 
Appeal  and  Error,  48;  City  of  EvansvUU  t.  Senhenn,  4S, 

BES  ABJUDICATA— The  question  as  to  whether  property  is  liable 
to  attachment  or  garnishment  is  res  adjudicata  after  judgment. 
See  Attaohment  and  Garnishment;  Qregg  v.  8tate^  ex  ret.,  t4l^ 

SO A2>S— See  Private  Roads;  Highways. 

SCHOOLS  AND  SCHOOL  DI8TBICTS— 

Construction  of  Joint  Schoolhouse. — ^Where  upon  petition  for  the  con- 
struction of  a  schoolhouse  at  the  joint  expense  of  two  townships  the 
trustees  thereof  disagreed,  and  an  appeal  was  taken  to  the  county 
superintendent,  as  provided  by  law,  who  decided  in  favor  of  the 
petitioners,  and  the  trustee  who  favored  the  construction  thereof 
purchased  a  lot  upon  which  to  erect  such  school  building  without 
the  knowledge  or  consent  of  the  other  trustee,  an  order  issued  by 
the  coimty  superintendent  directing  the  trustees  of  both  townships 
to  erect  the  schoolhouse  upon  the  land  so  purchased  was  unau- 
thorized. Henridca  TV.,  v.  State,  ex  rd.,  454, 

SPECLAI4  roiBINO— It  is  not  necessary  that  the  special  findings 
upon  which  a  judgment  is  based  setting  aside  and  vacating  a 
judgment  on  account  of  fraud  in  its  procurement  should  find  as 
a  fact  the  existence  of  such  fraud.  See  Judgments,  8;  CottereU, 
Adm.,  V.  Koon,  182. 

1 .  Fraud.  —Burden  of  Proof  — Action  to  Set  Aside  Transfer  of  Prop-^ 
erty. — Where  it  was  alleged  in  a  complaint  to  set  aside  a  mortgage 
given  to  secure  preferred  creditors,  that  the  mortgage  was  made 
with  intent  to  defraud  creditors,  the  burden  rested  upon  pl&mtiff  to 
show  fraud,  and  the  failure  to  find  such  fraudulent  intent  is  equiva- 
lent to  a  finding  that  there  was  no  fraudulent  intent. 

Selz,  etc.,  Co.  v.  Mayer,  42s. 

2.  Damages. — Waters  and  Water  Courses. — ^Where  the  special  find- 
ings in  an  action  for  damages  on  account  of  the  pollution  by  sew- 

"age  from  a  sanatorium  of  a  spring  branch  running  through  the 
lands  of  plaintiff  contain  statements  to  the  effect  that  the  water  in 
such  stream  after  receiving  the  sewage  was  comparatively  harm 
less,  and  that  plaintiff  had  been  able  to  sell  her  lands  at  a  price 
equal  to  that  received  for  lands  of  a  similar  character  in  other 
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portions  of  the  city  in  which  plaintififs  lanols  were  situated,  neu- 
tralize the  statement  in  the  finding  that  she  was  damaged. 

Barnard  v.  Shirley,  160, 

8.  Ventre  de  Novo. —  Where  it  was  alleged  in  a  complaint  to  set 
aside  a  transfer  of  property  and  a  mortgage  made  thereon  to  secure 
preferred  creditors  that  the  transfer  and  mortgage  were  made  with 
a  fraudulent  intent  to  cheat,  hinder,  and  delay  creditors,  the  failure 
to  find  such  fraudulent  intent  did  not  make  the  finding  defective 
so  as  to  require  plaintiff's  motion  for  a  venire  de  novo  to  be  awarded. 

Sdz,  efc,  Co.  V.  Mayer  J  4^2, 

SPECIAL  VEBDIGT— Burden  of  proof  in  answering  interrogato- 
ries, see  Instructions,  8;  Citizens  Street  R.  R.  Co.  v.  Reed,  Adm., 

S96. 

An  assignment  of  error,  as  to  rulings  upon  pleadings,  need  not  be 
considered  where  the  same  question  arises  on  the  special  verdict. 
See  Appeal  and  Ebrob,  13;  Forgy  v.  Harvey,  S07. 

1.  ^  Condusions. — ^Where  the  finding  of  an  ultimate  fact  involves  an 
inference  or  conclusion  from  the  primary  or  subsidiary  facts,  the 
jury  may  find  such  ultimate  facts  only  where  the  primary  facts  ad- 
mit of  two  or  more  reasonable  inferences. 

Citizens  Street  R.  R.  Co.  v.  Reed,  Adm.,  S96, 

2.  Conclusions. —  Where  the  burden  of  establishing  the  ultimate 
facts  rests  upon  the  party  in  whose  favor  the  primary  facts  are  re- 
turned, such  primary  facts  cannot  be  found  upon  evenly  balanced 
evidence.  lb. 

8.  It  is  not  necessary  that  a  special  verdict  in  an  action  for  conspir- 
acy should  find  the  evidence,  and  all  the  surplusage  contained  in 
the  complaint.  Tucker  v.  Hyatt,  3S2. 

STATUTOBY  C0NSTBX7CTZ0K— For  table  of  statutes  cited  and 

construed,  see  page  zzv. 

Construction  of  the  constitution  and  statutes  of  this  State  is  for  the 

Supreme  Court  of  this  State,  see  Coubts,  8;  City  of  Indianapolis 

V.  Navin,  1S9. 

Drains. — Where  a  statute  is  a  part  of  a  general  ^stem  of  laws  upon 
the  same  subject,  its  construction  or  interpretation  may  receive  sup- 
port from  the  rules  and  provisions  of  that  system. 

Conn  V.  Board,  etc.,  617. 

STREET  BAILWAYS— Regulation  of  fares,  see  Constitutional 

Law,  2;  City h)/  Indianapolis  v.  Navin,  1S9. 

An  act  regulatingiihe  fares  to  be  charged  by  street  railways  is  the 

mere  reg^ulation  of  an  existing  corporation,  and  is  constitutionaL 

See  Constitutional  Law,  4;  lb. 

1.  Three  Cent  Fare  Law.— Act  of  1897.— The  act  of  1897  regulating 
the  fares  to  be  charged  by  street  railways  (Acts  1897,  p.  201),  re- 
enacts  section  9  of  the  act  of  1861,  authorizing  the  incorporation  of 
street  railways,  section  5450,  et  seq..  Bums'  R.  S.  1894,  wherein  no 
provision  was  made  for  the  regulation  of  fates,  and  adds  a  proviso 
regulating  fares  in  cities  having  a  population  of  100,000  or  more, 
according  to  the  United  States  census  of  1890.  lb. 

2.  Regidation  of  Fares. — Three  Cen  t  Fare  Law.  —Impairment  of  Con- 
tracts.— The  legislature  has  the  power  to  regulate  the  rates  of  fare 
for  the  transportation  of  passengers  on  street  railways  within  the 
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State,  and  a  city  has  no  authority  to  enter  into  a  contraot  with  a 
street  railway  company  curtailing  such  power.  Jb. 

8.  Regulation  of  Fares. -^Three  Cent  Fare  Law — .Section  11  of  the 
act  of  1861  (5468,  Burns'  R.  S.  1894),  authorizing  the  incorpora- 
tion of  street  railways,  expressly  reserves  to  the  le^slature  the  right 
to  amend  OB-repeal  such  act;  the  right  of  the  legislature,  however, 
to  regulate  the  fare  upon  street  railways  organized  under  such  act, 
does  not  depend  upon  such  reservation.  lb, 

4.  BegtUation  of  Fares. — Exemption  From  Legislative  Control. — 
In  order  to  exempt  a  common  carrier  from  legislative  control 
over  its  rates  of  fare,  it  must  appear  that  the  exemption  was  made 
in  its  charter  by  dear  and  unmistakable  languaga  Ih. 

5.  Contract  with  Cities. — Legislative  Control. — A  city  has  the  power 
to  prescribe  the  terms  upon  which  a  street  railway  company 
organized  under  the  act  of  1861  shall  occupy  the  streets  thereof, 
but  such  contract  is  subject  to  the  right  of  the  legislature  to  amend 
or  repeal  the  act  at  its  pleasure,  and  no  contract  made  by  a  city 
with  a  street  railway  company  could  prevent  the  exercise  of  such 
power.  lb. 

STB£ETB — When  city  not  liable  for  damages  resulting  from  build- 
ing material  being  piled  in  street.  See  Municipal  Cobpora- 
TIONS,  1,  2;  City  of  Evansville  v.  Senhenn,  4S. 

SUBBOGATION— Of  insurer  to  the  rights  of  mortgagee,  see  IN- 
saBANCB,  8;  Insurance  Co,,  etc,  v.  Martin,  £09. 

ST7PBEME  C0X7BT— The  construction  and  interpretation  of  the 
constitution  and  statutes  of  this  State  are  questions  for  the  Su- 
preme Court  of  this  State.  See  Courts,  8;  City  of  Indianapolis 
V.  Navin,  1S9, 

Writ  of  Mandate. — Petition. — Sufficiency. —A  petition  for  an  alter- 
native writ  of  mandate  from  the  Supreme  Court  directing  a  judge 
of  the  trial  court  to  show  cause  why  a  motion  for  a  new  trukl 
should  not  be  filed  and  a  bill  of  exceptions  tendered  be  signed  and 
made  part  of  the  record  is  bad  where  it  is  not  shown  that  such  mo- 
tion and  bill  of  exceptions  were  tendered  with  a  view  to  an  appeal 
to  the  Supreme  Court.  State  v.  Friedley,  404. 

SUBETYSHIP— When  married  woman  is  estopped  from  asserting, 
as  against  a  mortgagee,  the  benefit  of  the  statute  relieving  her  of 
liability  upon  a  contract  of  suretyship.  See  Marribd  Womest; 
MOBTQAGES  5;  Oalvin  v.  Britton,  Adm,,  1;  Pritehett  v.  Mc- 
Oaughey,  €38. 

BUAVJsYOB — A  claim  for  services  in  preparing  notices  of  assess- 
ments against  lands  for  the  repair  of  a  public  drain  may  be  as- 
signed to  the  surveyor  who  superintends  such  repairs.  See 
Drains,  9;  Watkins,  Aud.,  v.  State,  ex  rel.,  183. 

TAXATION' — The  oflGicers  of  a  biiilding  and  loan  association  are 
proper  parties  in  an  action  to  compel  the  association  to  permit  the 
county  assessor  to  examine  its  books  for  the  purpose  of  ascertain- 
ing whether  the  stock  of  such  association  has  been  oniitted  from 
taxation.  See  Parties;  State,  ex  rel.,  v.  Meal  Estate  Building, 
etc.,  Assn.,  502. 
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1.  Exemption  of  Property  Used  for  School  Purpo9e8.^The  lands  of 
a  private  owner  leaiaed  and  occupied  for  school  purposes  are  not 
exempt  from  taxation.  Travdert^  Ins,  Co.  v.  Kent,  S4$. 

2.  Budding  and  Loan  Associations.  —  Exemption. — Section  8507, 
Bums'  R.  S.  1894,  providing  the  manner  of  assessing  building  and 
loan  associations  for  taxation,  and  exempting  from  taxation  shares 
of  stock  in  such  associations,  was  not  intended  as  a  limit  upon  the 
right  further  to  tax  the  holders  of  stock  or  those  to  whom  the  build- 
ing associations  were  indebted.         Ham  v.  Woodard,  Treas,,  1S2. 

8.  County  Assessor, — Building  and  Loan  Association. — Examination 
of  Books. — Mandamus. — The  tax  laws  of  the  State  make  it  the  duty 
of  the  county  assessor  to  assess  all  property  that  has  been  omitted 
from  taxation,  and  a  writ  of  mandate  will  lie  to  compel  a  building 
and  loan  association  to  permit  the  county  assessor  to  examine  its 
books  for  the  purpose  of  determining  whether  any  of  the  stock  of 
such  association  had  been  omitted  from  taxation. 

^  State^  ex  reL,  y.  Real  Estate,  etc,  Assn,,  502. 

4.  Building  and  Loan  Assoeiations.^Constitutional  Construction. — 
Construing  section  8507»  Bums'  R.  S.  1894,  relative  to  the  taxa- 
tion of  building  and  loan  associations  with  section  1,  article  10 
of  the  constitution,  and  indulging  the  presumption  that  the  legis- 
lature did  not  intend  to  violate  the  constitution,  the  conclusion  fol- 
lows that  it  was  intended  by  such  section  to  tax,  not  the  stock  of  the 
corporation,  but  the  holdings  of  its  members,  and  such  balances  as 
may  remain  in  the  hands  of  the  association  officers. 

Ham  V.  Woodard,  Treas.,  1S2. 

TaWVS— See  Cities;  Munioipal  Cobforations. 

1.  Incorportetion.^  Elections. — Remonstrants. —  When  Proper  Par- 
ties to  an  Appeal. — Where  persons  appeared  before  the  county 
commissioners  and  moved  to  dismiss  the  proceedings  in  an  election 
for  the  incorporation  of  a  town,  such  persons  were  proper  parties 
to  an  apt^al  from  the  action  of  the  board  of  commissioners  in  over- 
ruling such  motion  although  no  affidavit  was  filed  by  them  show, 
ing  that  they  had  an  interest  in  the  matter  decided,  and  that  they 
were  aggrieved  thereby,  where  it  appeared  from  the  recital  in  the 
motion  tiiat  they  were  interested,  and  entitled  to  become  parties. 

Harris  v.  miUege,  70. 

^.  Incorporation. — Appeal. — Practice. — In  an  appeal  to  the  circuit 
court  from  the  action  of  the  board  of  countv  commissioners  in 
overruling  a  motion  to  dismiss  proceedings  filed  before  such  board 
in  the  incorporation  of  a  town,  the  court  erred  in  dismissing  the 
appeal  on  the  ground  that  no  remonstrance  or  other  pleading  was 
presented  by  the  transcript,  where  it  appeared  that  a  nunc  pro  tunc 
entry  was  made  showing  the  filing  of  the  motion  before  the  board 
to  dismiss  and  the  entry  certified  to  the  circuit  court  Ih. 

TOWNSHIP  TBUSTEE— The  act  of  1897  changing  the  time  of 
electing  township  trustees  from  November,  1898,  to  November, 
1 900,  is  a  valid  exercise  of  legislative  power.  See  Constitutional 
Law,  9;  State,  ex  rel.,  v.  Menaugh,  260. 
The  trustee  of  the  township  where  the  allotment  for  the  repair  of  a 
public  drain  is  located  has  jurisdiction  of  such  repairs,  although 
the  lands  assessed  for  such  repairs  are  in  another  township.  See 
Drains,  4;  Fletcher  v.  White,  Aud.,  401. 
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TBEASUBEH— See  Officers. 

TBE8PASS — The  losing  part j  in  an  action  seeking  to  recover  dam- 
ages  for  an  alleged  trespass  to  real  estate  and  to  enjoin  the  con- 
tinuation of  same,  is  not  entitled  to  a  new  trial  as  of  right.  See 
New  Trial,  9 ;  Atkinson  v.  WUliams,  431, 

Railroad  and  Highway  Crossings. — Child  Playing  Upon  Track, — A 
child  playing  upon  a  railroad  and  highway  crossing  is  not  a  tres-  I 

passer.  Krenzer  v.  Pittsburg,  etc.,  K.  W.  Co,,  587,  " 

TRIAL — OfTer  of  proof  in  presence  of  jury  after  objection  is  sus- 
tained is  within  the  discretion  of  the  court.  See  Evidbnce,  6; 
Sievers  v.  Peters  Box,  etc.,  Co.,  64£. 

VENDOB  AND  FUB^HASER— A  suit  to  enforce  a  vendor's  lien 
is  not  triable  by  jury.    See  Practioe,  1 ;  Hassler  v.  HefeU,  S91, 

WATEB8  AND  WATEBCOUBSES— As  to  the  draining  of  sewage 
from  a  sanatarium  into  a  small  stream,  see  Dajl^oes;  BGEmard 
V.  Shirley,  160. 

WTLFUL  INJXTBY—Suffioiency  of  complaint  to  charge,  see  UUrich  i 

V.  Cleveland,  etc.,  R.  W,  Co.,  358, 

"WILLS — A  testator  may,  in  his  will  delegate  to  his  legatees,  or  a 
majority  of  them,  the  authority  to  name  an  executor.  See 
ExEOUTORS  AND  ADMINISTRATORS;  WUson  V.  Curtis,  471. 

WITNESSES— See  Evidencb, 

Ck>mpetency  of  party  as  witness  in  suit  by  heirs  to  obtain  title  or 

possession  of  property,  see  Dbobdents*  Estates,  6;  Owings  v. 

Jones,  30, 

Examination.— Form  of  Question. —  The  question,  "After  you  saw 
the  elevator  at  the  carriage  works,  what  did  E^aiser  ^y  about  it, 
if  anything?"  is  not  improper  as  being  suggestive. 

Sievers  v.  Peters  Box,  etc,,  Co,,  642. 


